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Bill No. and Title: House Bill No. 420, PROPOSING AN AMENDMENT TO HAWAII STATE
CONSTITUTION TO REQUIRE DISCLOSURE OF THE NAMES OF JUDICIAL NOMINEES

Chair Rhoads, Vice Chair Har, and Members of the House Committee on Judiciary:

The Judicial Selection Commission does not take a position of support or opposition to House Bill 420
proposing an amendment to the Hawai'i State Constitution to require disclosure of the names of judicial
nominees. Rather, the Commission wishes to submit this written testimony to provide information on the
Commission’s current practice of disclosure of names of judicial nominees in accordance with the
November 2011 revised Judicial Selection Commission Rules.

After a series of meetings between June 2011 and November 2011 to discuss, review, and update its rules
and procedures, as required on a regular basis by the Judicial Selection Commission Rules, the
Commission on November 15, 2011, amended its Rules to disclose the list of nominees to the public at the
same time the names are presented to the Governor or Chief Justice. It has, therefore, since November
2011, been the practice of the Commission, under its revised Rules, to release to the public the list of
nominees at the time the names are transmitted to the Governor or Chief Justice as the applicable
appointing authority for the judge or justice vacancy.

The Judicial Selection Commission appreciates the opportunity to present this informational testimony.
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Comments: Americans for Democratic Action/Hawaii strongly supports transparency in
government. For this reason, we urge the legislature to pass HB420 to require that the
names of nominees for judicial positions be made public.

Please note that testimony submitted less than 24 hours prior to the hearing, improperly
identified, or directed to the incorrect office, may not be posted online or distributed to
the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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Comments:

Please note that testimony submitted less than 24 hours prior to the hearing, improperly
identified, or directed to the incorrect office, may not be posted online or distributed to
the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov




TESTIMONY OF
THE DEPARTMENT OF THE ATTORNEY GENERAL
TWENTY-SEVENTH LEGISLATURE, 2014

ON THE FOLLOWING MEASURE:

H.B. NO. 420, PROPOSING AN AMENDMENT TO THE HAWAII STATE
CONSTITUTION TO REQUIRE DISCLOSURE OF THE NAMES OF JUDICIAL
NOMINEES.

BEFORE THE:
HOUSE COMMITTEE ON JUDICIARY

DATE: Friday, January 17, 2014 TIME: 2:00 p.m.
LOCATION: State Capitol, Room 325

TESTIFIER(S): David M. Louie, Attorney General, or
Charleen M. Aina, Deputy Attorney General

Chair Rhoads and Members of the Committee:

The Attorney General opposes passage of this bill and urges the Committee to defer
acting on it. The Attorney General believes that confidentiality is critical to getting attorneys
who would make good judges to apply to fill judicial vacancies, and believes that passage of this
bill could undermine the quality of our Judiciary.

The Attorney General urges that rather than move this bill forward, the Committee should
seek to obtaiﬁ statistical information from the Judicial Selection Commission with which to
evaluate whether disclosure of the Commission’s list of nominees by governors, chief justices
and the Commission since the Hawaii Supreme Court decided Pray v. Judicial Selection
Commission, 75 Haw. 333, 861 P.2d 723 (1993), and the Commission’s amendment of its
Confidentiality rule have reduced the size, or altered the composition or quality of the pool of
candidates the Commission has had to prepare its nominating lists.

This bill proposes to amend provisions in article VI of the State Constitution for
appointing justices and judges of the State’s courts, to expressly require the Judicial Selection
Commission to publicly disclose its list of nominees for each judicial vacancy it prepares,
concurrently with its presentation of that list to the Governor or Chief Justice.

In 1978, the Committee on the Judiciary of the 1978 Constitutional Convention that
amended article VI of the State Constitution to transfer the power to qualify and nominate
individuals for appointment to serve as justices and judges of the State’s courts from the

Governor and the Chief Justice, to a Judicial Selection Commission, noted: “Confidentiality is
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necessary to encourage and protect those prospective candidates who otherwise would not be
willing to be considered if the deliberation process of the commission were to be made public.”
Standing Committee Report No. 52, I Proceedings of the Constitutional Convention of Hawaii of
1978 at 626 (1980).

In the course of representing Governor Abercrombie in the suit the Star-Advertiser
brought to compel the Governor to disclose the names of the nominees on the list from which he
appointed Justice McKenna to serve on the Supreme Court, several individuals shared anecdotes
about how in the recent past, attorneys had been treated unfairly after their firms discovered that
they had applied for judicial appointments. Two commentaries published in the Star-Advertiser
when the case was pending cited similar situations, and are attached to this testimony for the
Committee’s consideration.

If only to assure the voters that this proposed amendment to the State Constitution should
not undermine the quality of our Judiciary, this Commitiee should direct the Commission to
furnish information only it has about the pools of candidates it used to prepare the nomination
lists it presented to the Governor and Chief Justice to fill judicial vacancies after Pray was
decided in 1993. At minimum, the Commission should be asked to provide the number of
applications it received to fill each vacancy, broken down by the numbers of candidates in the
pool who practiced as government attorneys, solo practitioners, or in small, medium, or large
private firms, and the areas of practice and number of years each candidates practiced in those
areas. The Committee should also ask if multiple (and how many) notices of vacancy needed to
be published to secure an adequate candidate pool for each of the vacancies it filled.

Until it receives and reviews this information to satisfy itself that amending the State
Constitution as proposed will not frustrate the judicial appointment process or diminish the
quality of the Judiciary, the Committee should hold this bill.

Thank you for the opportunity to testify on this measure.

5339712
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Gov. Abercrombie
right not to publicize
names of judicial
nominees

By Danlal H. Case
POSTED: 01:30 a.m. HST, Feb 05, 2011

I write In support of Gov. Neil Abercrombla’s dacision
not 1o make public the list of prospacts for the Hawaii
Suprema Courl.

Both the edlioral board of the Honolulu Star-
Adverliser and ils exceflent political writer, Richard
Borreca, have assailled the governor for not
publicizing the list of prospects he recelved from the
slate Judicial Selection Commisslon on the grounds
that il goes against the [dea of open govemment.

Personally, | support the general principle of open
governmenl, but the primary purpose of preserving
confidentiality in the work of the Judiclal Selection
Commission and its duly to submit fisls of the most
qualified candidates to the appending authority is lo
attract the most qualified altorneys In the state and get
them to submit their names (o the commission as
prospective judges.

| was prasident-elect of the Hawali State Bar
Association In 1978 and co-chaired {with Russell
Cades) the committee lo sludy the marit selection
process, as it is calied, and lo draft such a program
for submission to the 1978 Caonstitutional Convention.

Our final product was first submitted (o all members of

Ihe Hawall State Bar Association and then, upon heavy
approval of the slate atiomeys, lo the 1978 convention
as a proposed amendment to our stale Constitution.

Aftar hearings and discussions, and some fairly minor
changes In lhe program, the Judicial Selection
Commissien was astablished as Article V1, Section 4 of
our state Conslitufion.

Sectlon 3 of tha same Article VI states that the
govarnor, with the advica of the Senata, shall fill the
judicial vacancy by appolinting a person from the
commlssian's list of prospects numbering no less than

affmsfhainsnes alrsndiinmtdcne same Mo daa 1 N

four and no mora than six nominaes.

The list of namineas iIs sent to the governor in
confidence, and the govarnor may or may not publish
the fist of nominsas.

Gov. Abarcrombie chose Circult Judge Sabrina
McKenna from the list of nomineas for the Hawail
Suprame Court and slated thal he thinks that
*publishing the list would be delrimental io attracting
prospective judicial applicants."

1 agrase.

The most and only imporiant purpose of having a
Judicial Selection Commisslon Is lo seek out the most
capable attorneys in the state for service as judges.

Many of the discusslons among’ lhe commiltee
members on the Merit Selecllon Committee dealt with
the question of how best to attract the top legal lalent
fo the Judiciary.

We felt that many, il not most, of the atiomeys believed
to be the bast atlorneys In the stale would not apply
for a judpaship If thelr applications would be made
public because It might wall affect the goodwill of thelr
clients, as well as thelr partners and associales,
whather put on the ultimale list or nol.

We also hoped that tha commission lisell might seek
out an oulstanding attorney and gain his or her
consent to apply for judgaship, If provided this Inltial
confidentiality.

The submiiting of an appointable list of candidatss to
the governor in confldence adheres ta the same
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principles.

It should be noted that very few attorneys In privats
practice submit thelr namas for judgeships, whereas
the heavy majority of our judges come from previous
public service In stale or city govemment.

Such persons should be parl of the applicant poo! for
prospective judgas, buti and many other attomeys
believe thal a balance of alterneys from bath public
and privale praclice would provide a beller judiclary,
paricularly in the appefiale courts like the Hawali
Supreme Court.

| note that only five people with significanl experience
as private attorneys have served on the Supremse Court
during the fast 20 years.

| believe the percentage should be higher and | balieve
that protecting the confidentiality of the process would
lead more altornays to submit thelr names for possible
appolntment.

Thus, | compliment Gov. Abercromblia for appeinling
Judge McKenna 1o tha Hawali Suprame Court withoul
first publishing the list of nominees recelved from the
Judiclal Selection Commisslon.

Please remember Lhat the appointment of every
nominee [s still subject lo the consent of the stale
Senate.

—Editor’s nole:Dan Case is on the board of Oahu
Publications Inc. (the Star-Advertiser's parent
company), which Is separate from this newspaper's
edilorial board. Also, the slate Office of Informalion
Practices this week said the governor musl revsal the
fist of judge candidates once his nominee is
confirmed.
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Judicial nominees

not selected deserve

privacy

By Eden Elizabeth Hifo
POSTED: 01:30 a.m. HST, Feb 02, 2011

 Read with interest the editorlal urging Gov. Neil
Abercrombie to release the names of nominees he
recelves from the Judicial Selectlon Commission for
Circult and Appellate Courl judges ("Open process to
public view," Star-Advertiser, Jan. 27).

The Hawaii Supreme Court in 1993 decided "it is
within the sole discretion of the appointing authorities
whether to make public disclosure of the Judicial
Selection Commission's lists of judicial nominees.”

That decision, Pray v. Judicial Selection Commission,
was authored by Justice Steve Levinson and also
upheld the commission's own rule of confidentiality
finding nondisclosure consistent with the Hawaii
Constitution.

Thus, the issue of public disclosure by the appointing
authority Is entirely within the discretion of our
governor for Circuit Court and Appellate Court
judgeships, and our chief Justice for District Court
judgeships.

Many of us welcomed the release of nominees' names,
and as a former news reporter, my strong preference
has always been in favor of disclosure absent some
overriding counterbalance of public interest. Gov.
Abercrombie has declined to make the list public to
atfract more quallfied candidates to the judgeships he
appoints. | think there's merit to his explanation based
on what we can observe from the experience of
disclosures during the Lingle administration.

In recent years there has been a paucity of applicants
for judgeships subject to gubernatorial appointment.
The Judiclal Selection Commisslon apparently keeps
the number of applicants confidential, but the fact may
be inferred from the many limes the commission has
re-advertised and extended the time to apply for
vacanclies in hope of attracting more candidates.

There may be several reasons the number of

bbb s i e e = 1

applicants has declined, but the concern is whether
disclosure of unsuccessful nominees Is one of them.
Wae want to encourage competent, experienced
attorneys to offer themselves to the bench without
risking damage fo thelr careers if thay should not be
chosen. This risk may seem hypothetical, but
unfortunately, It is not.

In recent years | know of four highly qualifled
attorneys, two women and fwo men, from three
different and well-respected law firms, who were
nominated for judgeships but not appointed. None of
them works for those firms today.

In each case at least one of their partners retaliated
against them for their willingness to leave the firm lo
join the Judiciary. In each case the firm was large
enough so the fact of application would not otherwise
necessarily become known to ali the partners unless
the attorney were selected by the governor. In each
casse, clients learned from the public disclosure that
the attorney was willing to leave private praclice, and
some clients expressed concem about finding a new
attomey or law firm.

In all cases, their diversity of background, legal
knowledge and experience would enhance the quality
of the bench.

Perhaps an analogy may be drawn between
nondisclosure of unsuccessful judicial applicants and
the applications recelved by Gov. Abercrombie in the
context of his Cabinet appointments. In both cases,
only those chosen were made known and are subject
to state Senate confirmatlon. Citizens have the ability
to comment at a public hearing where the media can
report the source and content of those comments, In
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contrast, there Is no way to know what comments are

solicited by or given to the governor even when names
are floatad or otherwise made public.

it does not seam wise or appropriate to make public
the names of all those citizens who offered thelr
services but were nol chosen for Cabinet positions,
and likewise there are legiimate reasons not to
disclose unsuccessful judicial nominees.

Gov. Abercromble's decision to announce only his
judicial appolntment is as legitimate as his p
redecessor's declsion to release the entira list.

Eden Elfzabeth Hifo was an Oahu Circult Court judgs;
she retired in 2010. She recenlly volunteared with the
Hawali Supreme Court appsllate mediation program and
jolned the Dispule Prevention & Resolution inc. panel.
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