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February 7, 2014

HB 2656 - SUPPORT WITH AMENDMENTS

Dear Representatives,

I am submitting testimony on behalf of the Legislative Action Committee of
Community Associations Institute (CAl). HB 2656 addresses two important issues
that condominiums face today. Please find attached proposed amendment
language that we SUPPORT to accomplish the Bil's intent. As President of one of
Hawaii's largest association management companies, I also support HB 2656 if the
Bill includes the attached recommendations.

Annual Meetings: The bylaws of a condominium specify that an annual meeting be
conducted each year, directors elected, and tax resolutions adopted. There are cases
where a quorum is not established and the board takes the position that the annual
meeting occurred (with no quorum) and thus successor directors are not elected and
the current directors just remain in place, sometimes for years. If an annual meeting is
not conducted, the annual tax resolution that avoids income tax on a condominium's
reserve funds also does not get adopted, which potentially imposes a future tax
liability on the association. The process can be manipulated where a quorum is not
achieved by not soliciting proxies and thus some directors could hold office well
beyond their term. HB2656 addresses this issue by requiring than the annual meeting
is conducted in the subsequent 90 days and reduces the quorum to a percentage that is
easily achieved. In this manner successor directors are elected and appropriate tax
resolutions adopted. As attached, I provided some minor changes to (a) to
accomplish this change.

Managing Agent: There are two specific reasons the intent of HB2656 with
amended language is important. At the core of the issue is that a Managing Agent is a
fiduciary to the association by law and be discharged by the Board (the Principal) of
an association. Managing Agents control the condominium's bank account and
reserve funds and Boards who also have a fiduciary duty should be permitted to make
the decision as to who best will serve the association. A Managing Agent is simply a
business or vendor.

Restrictive Bylaws: Attached are the Bylaws of Hawaii associations that exemplify
the problem, a problem that is widespread with newer associations. I have lighted the
relevant language in yellow. In some cases, a Managing Agent's contract cannot be
cancelled with the prior affrmative vote by 80% of the owners. The initial Bylaws are
imposed on all owners and the trend appears to prevent a board from changing
Managing Agents without the prior vote of a majority or super majority of owners.
The Board is charged with managing the association and such strict limitations on
changing the Managing Agent can be injurious to the owners.
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Unintended Consequences: There are other Bylaws that require the Managing
Agent's contract to be approve at each annual meeting by a majority of owners (51 % if

the entire membership whether in attendance or not) and require cancellation if not
approved. Often a condominium barely meets quorum (i.e. 51 %) and all the owners
but one vote to approve the management contract; thus only 49% approval of the
entire membership as another 49% did not show up. In this example, the management
contract must be terminated or the board goes through the expense of another meeting
to create the approval threshold necessary. A super minority of owners should not
create a change in management either.

Facts: Both the Boards and the Managing Agent are fiduciaries under the law. The
board will have the best knowledge to determine if the Managing Agent is meeting its
needs and at a fair price. HB2656 will allow the Board to appoint or terminate the
Managing Agent. These Managing Agent issues can be best addressed by a new
Section, 514B-I07 HRS as attached. 514B-I04 HRS should NOT be revised.

Safety Net: As a safeguard, the proposed amended language does provide a safety net
for owners by allowing the majority (51 %) of owners at a meeting to vote to replace
the Managing Agent and that the vote is binding on the Board.

Sincerely,

~~
Richard Emery
CAl Legislative Action Committee
President, Hawaii First, Inc.
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HOUSE OF REPRESENTATIVES
TWENTY-SEVENTH LEGISLATURE, 2014
STATE OF HAWAII

H.B. NO. ~
-:t"'.."

A 81 LL FOR AN ACT
the association is unable to obtain

RELATING TO CONDOMINIUMS.

1 SECTION 1. Chapter 5 4B, Hawaii Revised Statutes, is

BE IT ENACTED BY THE LEGISLAT RE OF THE STATE OF HAWAII:

2 amended by adding a new to subpart B of part VI to be
3 appropriately and to read as follows:
4 II §S14B- meetin s; failure to obtain a

at the first annual5 quorum. (a) If

6 meeting of the association in any year, then the association

7 shall continue the meeting at least once for no more than ninety

8 days.

9 (b) If the association does not continue the first meeting

10 pursuant to subsection (a), then the board of directors shall

11 call a continuation of the annual meeting within ninety days.

12 (c). The guorum reguirement at the continued meeting shall

13 be reduced to one-half of the requirement as stated in the

14 bylaws. n

15 SECTION 2. Section S14D 104, IIa~aii Revised Statutes, is

16 amended by amend; ng siibsect; on (a) to read a.s follows;

HB HMS 2014 -1335

illtlll~11 ~IIII~ iiii~ IIIII ~ liiiii~iii~i~i~ IIIIIII~ IIIII illl ~11111~ IIII

See suggested alternative and
substitute language re Section
5148-107, HRS, attached hereto.
Section 5148-104, HRS, should not
be revised.
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H .B. NO. 'l

II (a) Except as provided in sectionS14B-l05, and

of the declaration and bylaws, the

if unincorporated, may:

the declaration,

(2 ) amend budgets for revenues,

and collect assessme s for common

to section

514B-148 ;

(3 )

employees;

(4 ) Institute, defend, or

administrati ve its own name on behalf

of itself
condominium.

chapter 480,

to be II consumers II ;

(5) ake contracts and incur liabilities;

Regulate the use, maintenance, repair,

and modification of common elements;

(7) Cause additional improvements to be made as

the common elements;

HB HMS 2014-1335
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H . B. NO. Ilri

i (8) Acquire, hold, encumber, and convey in its own nam

2 any right, title, or interest

3 property; provided that:

4 Designation of additional areas to

5 elements or subj ect to common expe the

6 filing of the declarati n or bylaws shall

7 the approval of at

8 uni t owners;

9 to the initial buyer(B) If the

10 areas will bein writing

11 elements whether pursuant todesignated

12 proj ect or otherwi se ,

13 paragraph shall not

14 apply

15 uirements of this not(C)

16 to the purchase of for a resident

17 which may be

18 of the board;

19 to section 514B-38, grant

20 licenses, and concessions through or

21 elements and permit encroachments on the common

22 elements;

HB HMS 2014-1335
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'H.B. NO. 'l~

1 Impose and receive any payments, fees, or charges f r

2 the use, rental, or operation of

3 other' than limited common elements described

4 S14B-3S (2) provided

5 owners;

6 (11 ) penalties,

7 payment of

8 of the declaration,reasonable

9 bylaws, rules, and regulati ns of the association,

10 or, if the bylaws

11 resoluti'on adopted by the

12 board that establi a fining procedure that states

13 an appeal to the

14 an opportunity to beboard

15 is paid, the unitheard

16

17 res lution process as provided by

18 filing a request for

19 hearing under a pilot program administere the

20 department of commerce and consumer affairs;

21 Impose reasonable charges for the preparation(12 )

recordation of amendments to the declaration,

HB HMS 2014-1335
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H.B. NO. rp~

1 documents requested for resale of units, or statements

2 of unpaid assessments;

3 cumulative voting through a

4

5 (14) for the indemnification of its
6 board, mmi ttee members, and agents,

7 officers' liability
8 (15) Assign its including the right

9 to receive expense ass ssments i but only to the

10

11 (16) Exercise any by the declaration

12 or bylaws;

13 (17) Exercise all may be exercised in

14 this State enti ties 0 the same type as the

15

16 this

17 (18 ) any other powers necessary an roper for the

18 operation of the associatio ; (an)

19 regulation, subj ect to sections 514B- 146,

20 and 514B-162, require, that disputes between

21 and unit owners or between two or more unit

regarding the condominium be submitted to nonbinding

HB HMS 2014-1335.
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Page 6 H .B. NO. 'ù

1 alternative dispute resolution in

2 regulation as a prerequisite to

3 proceeding (7) ¡and

4 nQ rovision of

5 or continued

6 an association

7 meetin

8 to review a
9 owners resent

10 ing agents discharged

11 be emplo ed on a month-to-month basis

12 replacement managing agent is employed. II

13 SECTION 3. Statutory material to be repealed is bracketed .

14 and stricken. New statutory material is underscored.

15 SECTI9N 4. This Act shall take effect on July 1, 2014.

16
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SECTION 2. Section 5148-107, Hawaii Revised Statutes, is amended by adding new
subsections (g) and (h), to read as follows:

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association
managed by a managing agent shall have the authority to employ and terminate a managing
agent subject to subsection (h).

(h) Such employment may be terminated by vote of a majority of the unit owners at an
association meeting, If the employment is terminated, the managing agent contract will continue
for no longer than three months from the date of termination, and the board shall employ a

different managing agent.



H.B. NO.'l~

Report Ti tle :
Condominium Associations i Managing Agent i Condominium Boards

Description:
Establishes provisions for condominium association annual
meetings and quorum requirements. Provides that condominium
associations may call for the review and discharge of a managing
agent hired by the association upon a majority vote by the
association members present . Effective July 1, 2014.

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent. '

HB HMS 2014-1335
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Partial List of Abuses that might require Legislation - Page 4 of 6 pages

(1) If the Managing Agent is an
affliate of or a person affiliated with the Developer then
(i) the Developer must abstain from the vote, and (ii)
the Developer's votes will not be considered when
determining whether a Majority of the Owners have
voted to give the notice;

C (2)-A-deêiš'ion'lrnot:lto~ren'ëw'!Ùièii :
~1an~'9èIfieTIrC2ñctsariQglt~~1~è.:Qy~ii..:rBgard£.

,.!one: the ,êg!P2~$Ob P£'1~t autlii1!ty 10' dolsp; ~
and ..

,__. . (3.)-NëiHìêtle~. aõ~'Edjrhö'r any -l
o~icer~in~cton"t:ñìployee orl"ag~ntr.of! the'lAsso\2i~ti2!
c~n ..~e.. tbe,;i~El.tise,.efòre"Ya ttaj£Ji!Y¡ÕW~e~Q~ner.s:
vote..not::.to renewsthe Management Contract ~at an ¡

\ Innl:âì or.i:~ëCiaï~mëeting~ofi!ftìe Ässociatiöñ~ Az¡_ i.lìce.:s,enLbefore.then.Wiii:ti~--
E. CANCELLATION BY THE ASSOCIATION, The

Management Contract must give the Association the
right to cancel in each of the following situations:

1) FOR CAUSE, The Associalion must
have the right to cancel the Management Contract

whenever the Managing Agent breaches or fails to
observe or perform a material part of the Management
Contract and fails to cure its breach or default within
the time permitted by the Management Contract;

2) WITHOUT CAUSE, The Association
,mist have the right to cancel the Management
Contract on not more than sixty (60) days' written
noUce. The Management Contract may provide that

__ the p.S9GlationiicannQt.give.this.notice~0("ca,n~lIation_
, .unless (i) the Board recomniends~such action, and (ii) ""

r '80% of the Owners~ vote to do so ~t an "aññual or "1

i special meeting of:the Association held,wÎthin.õne.year~.~ - ~., ~
'cefore SLich notice of cancellation. lfithe Management
vontract.containsS'h a provišion7'tlien:

(a) If the Managing Agent is an
affilate of or a person affliated with the Developer then
(I) the Developer must abstain from the vote, and (ii)
the Developer's votes will not be considered when
determining whether a Majority of tho Owners have
voted to give the notice of cancellation;

(b) A decision to cancel cannot be
made by the Board alone; the Board has no power or
authority to do so; and

(c) Neither the Board nor any offcer,
Director, employee or agent of the Association can
give the notice of cancellation before a Majority of the

COfiyright I§ 2004 Charles E, Pear. Jr, and
McCorrislon Miller Mukai MacKinnon LlP

Owners vote to cancel the Management Contract at an
annual or special meeting of the Association. Any
notice sent before then will be void,

F. CANCELLATION BY THE MANAGING AGENT,
The Management Contract must provide that
Managing Agent has the right to cancel the
Management Contract on not more than sixty (60)
days' written notíce.

G. FEES. The Management Contract must
specifically state the fees to be paid to the Managing
Agent by the Association. The fees do not have to be
stated as a dollar amount. For example, the
management fee may be set to a percentage of the
Project's Common Expenses or to cost plus a
percentage profit.

H. BOND. From time to time, the Managing
Agent must provide evidence satisfactory to the Board
that the Managing Agent is bonded under a fidelity
bond in the minimum amount required by the
Condominium Property Act.

7.3 EMPLOYMENT OF RESIDENT MANAGER. The Board
may also employ a resident manager or may cause the
Managing Agent to do so. In either case, the Board
will set the compensation of any resident manager.
The Board may delegate to the resident manager any
of its powers and duties except those that. by law or
under the Condominium Documents, it cannot
delegate.

7.4 LIMITATIONS ON AUTHORIT TO ENTER INTO
CONTRACTS. Neither the Association nor the Managing
Agent may enter into a contract with someone else to
furnish goods or services for the Common Elements or
to the Association for a period longer than one year
unless authorized by the vote or wrillen consent of a
Majority of the Owners Voting, The Developer must
abstain from this vote. This rule does not apply,

however, to:

.:. The Management Contract.

.:. A contract with a public utility company if the rates
charged by it are regulated by the Public Utilities
Commission. The term of the contract. however,
must be the shortest term the supplier will accept
at the regulated rate,

.:. Prepaid casualty and/or liabiliy insurance policies

not lasting more than three years, provided that the
poncy permits "short-rate cancellation" by the
insured,

17



Partial List of Abuses that might require Legislation - Page 3 of 6 pages

2, Bylaws of the Association of Apartment Owners of Ocean Villas at Turtle Bay Resort
Document number 3172941, dated September 29,2004, pages 15-16; Document
number 2004-200493, dated September 29,2004, pages 15-16 (See item 7)

the Common Elements rather than merely against the
interest of particular Owners. If one or more Owners
are responsible for the existence of any such lien, they
will be jointly and severally liable for the cost of
discharging it or bonding against it, and the costs

Incurred by the Board by reason of such lien.

T. PURCHASING APARTMENTS. The Board
may buy, lease or otherwise acquire any Apartment on
behalf of the Association. It may take tille in the name _
of the Association or the Board may have someone
else, such as a trustee, hold title,

U. LEGAL PROCEEDINGS. Subject to the
provisions contained in the Declaration. if any, the
Board may begin, defend, settle, or intervene on behalf
of the Association in litigation, arbitration, mediation, or
administrative proceedings in matters relating to (i)
enforcement of the Condominium Documents; (II)
damage to the Cornman Elements to the extent that
the Association is obligated to maintain ::nd repair it;
(iii) damage to any part of any Apartment to the extent
that the Association is obligated to maintain and repair
it; or (Iv) damage to the Apartments which arises out
of. or is integrally related to, damage to any the
Common Elements or to any part of any Apartment to
the extent that the Association is obligated to maintain
and repaír them. If the Board or an Owner requests
mediation of a dispute, the other party in the dispute
shall be required to participate in mediation, Each
party shall be wholly responsible for its own costs of
particIpating In mediation, unless at the end of the
mediation process, both parties agree that one party
shall pay all or a specified portion of the mediation

costs. If the Board or an Owner refuses to participate
in the mediation of a particular dispute, a court may
take this refusal into consideration when awarding
costs and attorneys' fees,

7.2 MANAGING AGENT.

A. MANAGING AGENT. The Association must
hire and at ali times it must have a Managing Agent.

B. QUALIFICATIONS. The Managing Agent
must be properly registered with the Real Estate
Commission of the State of Hawaii. The Managing

Agent may be the Developer or an affilate of the
Developer.

C. SELECTION. The Developer has the right to
choose and employ the first Managing Agent for the
Project. (At the outset, the Developer is the only

Member of the Association.) The Managing Agent may
only be replaced upon the affirmative vote of eighty

Copyrght ze 2004 Charles E, Pear, Jr, and
McCOrriston Miller Mukai MacKinnon LLP

percent (80%) of the Apartment Owners to rep ace i 1e
Managing Agent at an annual or special meeting of the
Association called for that purpose, unless the

Association is entitled to terminate the Managing Agent
by reason of the Managing Agent's material breach of
any of its obligations to the Association. in which event
no vote of the Apartment Owners shall be necessary to
replace the Managing Agent. In the event that the
Managing Agent must be replaced as provided herein.
the Board will choose the replacement. The Board
must use its best efforts to hire and keep a responsible
company as the Managing Agent.

D. MANAGEMENT CONTRACT. The Managing
Agent must sign a written contract (the "Management
Contraer) Subject to the requirements of the

Condominium Property Act:

1) POWERS AND DUTIES. The
Management Contract may delegate to the Managing
Agent any of the Board's powers and duties except
those that. by law or under the Condominium
Documents, it cannot delegate. It may also permit the
Managing Agent to delegate its power and duties to
one or more sub-agents for any period and upon any
terms it deems proper. In all cases. the Managing

Agent and any sub-agents will be subject to the
direction of the Board and to the limits listed in Section
7.4,

2) TERM, The Management Contract:

(a) M::y provide for an initial term of
not more than one year from the Starting Date. The
'Starting Date' is the date on which the Managing
Agent must begin its performance. Unless otherwse
provided in the Management Contract, the Starting
Date wil be the later of (i) the first date on which a
deed of an Apartment is recorded, or (ii) the first date
on which the City and County of Honolulu issues a
temporary or permanent certificate of occupancy for an
Apartment in the Project.

(b) May provide that aHer the first
term and each later term ends, the conir~t wJJIi:p~.
renewed autornalically..unJ.ess"..å-Wi'te~notice r
canceling.the"'Mañã~~g!Jr! CoiQract-:is::s~e~by..el\her~

cparty aQeast.sixtyf(60)'days beforeltheaenewalfda'~
lThe Managem'ëñ¡:;C'õtfà'ci- m ay-proiiidi3-itIiaijPttie

~ssociation.cannoi give.thisnotice unless'a:Majority ot- ~. ." _._~-..W'n_ lI ,'I
the Owners vote to 00 so at an1lannual..?r special~
~eeting of'lhe"'Association.belQ witIJin.one.year-before ,
the-renewal daìè,rif the Management Contract
contains such a provision, then:

16



Partial List of Abuses that might require Legislation - Page 1 of 6 pages

1. Bylaws of the Association of Apartment Owners of Hokua at 1288 Ala Moana

Document number 3023804, Dated November 6,2003, pages 15-16 (See item 7)

01 the Association in litigation, arbitration, mediation, or
administrative proceedings in mailers relating to (i)
enforcement of the Condominium Documents; (ii)
dnmage to the Common Elements to tho axtent that
the Association is obligated to maintain and ropair it;
(iii) damage to Hny part 01 any ApartrnenLto lhe extent
that tho Association is obligated to maintain and repair
it; or (iv) darnaÇJe to the Apartments which arises out
of, or is integrally related to, damage to any lhe'
Common Elements or to any part 01 any Apartment to
thn extont that the Association is obligated to maintain
:ind repair them, II tho Board or an Owner requests
meefialion of a dispule, tho other party in the dispute

shall be required to participate in modialion, Each
party shall bo wholly responsible for its own costs 01

participating in mediation, unless at the end of the
mediation process, both parties agree that one party
shall pay all or a specified portion of the mediation

costs. If tho Board or an Owner refuses to participate
in the mediation of a particular dispute, a court may
take this refusal into consideration when awareJinn

costs and attorneys' fees,

7.2 MANAGING AGENT.

A, MANAGING AGENT. The Association must
hire and at all times it must havo a Managing Agent.

B. QUALIFICATIONS. The M¡¡naging Agent
must be properly registered with the Real Estate
Coniinission of tlie State of Haw¡iii. The Mana~Jing

Agent may bo Ihe Doveloper or an affiliate of tho
Developer.

C. SELECTION. Tho Developer has the right to
ChOOSH and employ the lirst Managing Agflnt tor tho
Project. (At tho outset, the Developer is the only

Member of the Association.) II the first Managing
Agent must be replaced for uny reason. the Board will
choose the replacement. Tho Board must use its bost
efforts to hire and keep a responsible company as tho
Manar¡ing Agent.

D. MANAGEMENT CONTfACT. Tho Managing
Agent must siçln a wrillen contract (tho "Mamigement
Contract'), Subject to thn requirements of thH

Condominium Propøity Act:

1) POWEllS AND DUllES. The
Mana~iement Contracl may dolegate to the Mnnaging
Agent '1ny of tho Board's powors and dulies excopt
Ihose that, by law or uncJur the Condominium
Documents, it cannot dolegnl\:. It may also permit the
Managing Agent to delogalo its powor anù duties to
ono or rnorn sub-u!Jonls lor any period and upon aiiy
torms it doems proper, In all cases, tho Mnnnçling

A!Jünt nnel any suh-anonis will be sul)joct to thn

52822\Bylaws o:i

direction of the Board and to the limits Iisled in Section
7.4,

2) TEIM. The Management Contract:

(a) May provide for, an initial term of
not more thaii one yem trom tho' Starling Date. The
.Starling Oatd is the date on which the Managing

Agent must begin its performance. Unless otherwise
provided in the Management Contract, ,the Starting
Date wil be the lator of (i) the first, dalo on which a
deed of an Apartment is recorded, or (ii) tho first dato
on which the City and County 01 Honolulu issues a

temporary or permanent cerlilicate 01 occupancy lor an
Apartment in the Projocl.

(b) May providn that after the firsl
term and each later term ends. the contract wil be
ronowed automatically unless a written notice
canceling the Man¡¡gement Contract is sent by either
pmly at least sixIYJ60)_days~before.tlio rcnewal~dato. _ .,

~'he-~~me~it çjlnir~ci'llr~iay prov,lrJo that tho _ ,
l\ssociation c:annol-givO!lhls'notico:unless.a Majority olJO ~ ~ '- .."."" -. _.. -the wnors vote~lo do so.:at an.innnu.n1 or special
moetinn 01 the Associati9.n;:helej~Wlll)in onery-oar hefore.
IIW-f.Qewal dale. _.. tho Management Contract ",
contains such a provision, then:

(1) If tha Managing Agent is an
affiliate 01 or a person affilated with the Developer then
(i) tho Developur must abstain from tho vote, and (ii)
the Developer's votos will not be considered when
dotormininçl whnther ;i Majority of Ihe Owners have
voted to nive the notice; - - .--_-_.. 1

J( A decision not 10 renew the
IVlanageinenl co';iract cannoi,be made by the BoàrJ
~Ionó:-lhe Board l~,s no power or authority to do so;Ld II ~ ----'..an .. - -
"", . r(3T Neither tho Bomd~ nor any'
olficeri Director, employee OJ_agentrof..tno.Associationi.

tt,'an give tho nolico before7MajÕrily 01 ihe Ówners ,
lvote not to rimew1 the Maiia~gernent Conùaci'l at an 'annual or sp&i';l meeting of Ihe Association, Any"

e)tice senl before Ihen wit be void, r'- - - "''; f-

E. CANCELLATION BY HlE ASSOCIATION. The

Management Contract must give the Association the
right to cancel in each 01 the following situations:

1

I) Fon CAliSE. Tho Association must

have the r¡¡¡hl 10 cancel the Mana¡¡ement Contracl

whcnevur ti,ú Managing Agent breaches or fails to
observe or i)ürlonn a rnalerial part of the Managemenl
Contract amI lails 10 cure its breach or default within
tho time pcrinillccJ by Ihe Managcinûlll Contract;

1 r,



Partial List of Abuses that might require Legislation - Page 2 of 6 pages

2) WinlOur CAUSE. The Association
must have the right to cancel the Management
Contract on nol more than sixty (60) days' written
noticH. TJie- Mana£lement.Contrãë ñiyprovicõiriat
th¡f'Associrltion cannot (jive this nolíce10f cancellalíon 1, - 1I.i..~' ~ Ii
~iin 005 a Majorily of the Ownorsi,vote 10 do so~at an j
~irual or sliecial ~rrie~tir1g of the Associalíon_heldI;

\Within one year heforothe renowal dataJ II the
MånagernenlConiracl.contãins such a provision, then:

(a) If the Managing Agent is an
affiliate of or a person affliated with the Developer then
(il tiie Doveloper must abstain from the vote, and (ii)
the Developer's votes wil nol be considered when

rJfltermining whether a Majority of the Owners havo
voted to give the notice of cancellation;

(u) A decision to cancel cannot be
made by tho Board alone; tho Board has no power or
authority to do so; nnd

(c:) Neither the Goard nor any officor,
Director, employee or agent 01 the Association can
give the notice of cancellation boforo a Majority of the
Owners vote to cancel the Management Contract at an
~nniial or special meeting of tho Association. Any
nolico sent before lhen will be void,

F. CANCELLATION DY THE MANAGING AGENT.
Tho Management Contract must provide that
Managing Agent has ~Ite right to cancel the
Mnnagement Contract on not more than sixty (60)

~days' writlen notice,

G. FEES. TIm M¡magemunt Contract must
spocifically stato the fees to be paid to the Managing
Agent by Itie Association, The fees do not havo to be
stnted as a dollnr amount. For exnmple, the
management fee inay bo set to a percentage of tho
Project's Common Exponses or to cost piiis n
percontage profi.

H. BONO. From time to time, the Managing
Agent must provide evidence satisfactory to the Board
that lho Managing Agent is bonded under a fidelity
bond in the minimum amount required by tho
Condominium Property Act or any higher amount as
Ihe Board may reasonably require.

7.3 EMPLOYMENT OF RESIDENT MANAGEn. The Boaid
may nl~;o employ a resident manager or may cause the
Managing Agent 10 do so. In eiUier case, the Goard
will set the comperl$ation of ¡liy resident manager,

The Board may delegate to the resident manager any
01 its powers and (iiities except those Ihat, by law or
under the Condominium Documents, it cannot
delegatu.

52B22\Uylaws 03

7.4 LIMITATIONS ON AunloRIrY TO ENIER INTO
CONTRACTS. Neither the Association nor tho Managing
Agent may enler into a contract with someone else 10
fuinish goods or services lor the Common Elements or
to the Association lor a period longer than one year
unless aulhorizo¡j by the vote or written consent of a

Majority of the Owners Voting, The Developor must
abstain from this vote, ,This rule does not apply,

however. to:

.;. The Management Contract.

.;. A contract with a public utility company if tho rates
charged by it are regulated by the Public Utilities
Commission. The term of the contract, however,
must be tho shortest term lhe supplier will accept
at the regulated rote.

.:. Prepaid casualty and/or liabilty insurance policies

nol las ling more than three years. provided that the
policy permits "short-rate cnncollation" by the
insured,

.;. Agreements for cable television, satellite television,
and/or internet services and equipment for five
years or less provided that neither the Developer

nor the Managing Agent owns, directly or indirectly,
10 percent or more of the provider or supplier.

.:. Agreemenls for sale or I.ease of burglar alann and
fire alarm equipment, installation, and services for
tive years or less provided that neither the

Developer nor the Managing Agent owns, cliroetly
or indirectly, 10 percent or more of the supplier,

.;. Any othor contracl tor three years or less so long

as the Association can cancel it after no more than
one (t) year without cause, penally or other

obligation upon ninety (90) days written notice of
termination to the other party,

7.5 LIMITS ON ASSOCIATION AUTliORITY. Unless
authorized by the vote or written consent of a Majority
of the Owners Voting (not counting the Developer's

votes), the Association shall not:

A. Incur aggregate expenditures lor Capital
Improvements to the Common Elements in any fiscal
year in oxcess of 5% of the bud!)eted gross expenses
of the Association for thaI fiscal year; or

B. Sell during any liscal year property of the
AS50ciation having an aggreç¡ate lair market value

ureater than 5% of the budgeted gross expenses of Ihe
Association for thaI liseal year,

lG
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the association is unable to obtain

See suggested alternative and
substitute language re Section
514B-107, HRS, attached hereto.
Section 514B-104, HRS, should not
be revised.













     SECTION 2.  Section 514B-107, Hawaii Revised Statutes, is amended by adding new
subsections (g) and (h), to read as follows:

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association
managed by a managing agent shall have the authority to employ and terminate a managing
agent subject to subsection (h).

(h) Such employment may be terminated by vote of a majority of the unit owners at an
association meeting. If the employment is terminated, the managing agent contract will continue
for no longer than three months from the date of termination, and the board shall employ a
different managing agent.



MCCORRISTON MILLERMUKAI MACKJNNON up
CHARLES E. PEAR, JR. Duuacr ks:PHONE - (sos) 223-1212

FAX - (808) 535-8029
E-MAIL - PEAR@M4L/\W.COM

February 7, 2014

Rep. Mark J. Hashem, Chair
Rep. Justin H. Woodson, Vice Chair
Members of the Committee on Housing
Twenty-Seventh Legislature
Regular Session, 2014

Re: H.B. 2656
Hearing on February l0, 2014, 9:00 a.m.
Conference Room 329

Dear Chair, Vice-Chair and Members of the Committee:

My name is Charles Pear. I am appearing as legislative counsel for ARDA Hawaii.

ARDA Hawaiitvppeses-the bill.

The bill as currentlyt drafled would apply to time share condominiums.

In recent years, most time share resorts have been developed and are operated by major
hospitality brands such as Disney, Westin, Hilton, Marriott and so on. In virtually every case, an
affiliate of the brand owner serves as the managing agent of the condominium.

In addition, most of these hospitality companies own and operate a vacation club that
allows owners of time share interests in a Hawaii resort to exchange their Hawaii use rights for
the right to use other time share plans in their vacation club. For example, a owner in Disney’s
Aulani resort may choose instead to stay in the Animal Kingdom time share plan at Walt Disney
World.

If the managing agent is discharged, however, then the project will no longer be branded
as a Disney, Westin, Hilton or Marriott resort. In addition, the resort will no longer be a
participating resort in the company’s vacation club.

In time share plans, it is very common for only a handful of owners to attend a meeting of
the association of owners. Under HB2656, if a dozen owners attend a meeting and seven of
them vote to tenninate the management agreement, then the project would lose its branding and
all of the owners could lose their rights to participate in the vacation club.

P. O. Box 2800 - Honolulu, Hawai‘i 96803-2800
Five Waterfront Plaza. 4'" Floor - 500 Ala Moana Boulevard - Honolulu, Hawaii 96813

Telephone: (808) 529-7300 ' Fax: (808) 524-8253 ' E-mail: info@m4|aw.com
301485.]



Chair, Vice-Chair and Members,
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This is a very important decision for the members of a time share plan. While there may
be valid reasons for an association to terminate its management agreement, such a decision
should not be made without the consent of at least a majority of all of the owners, not just a
majority of the handful that attend an association meeting.

For the foregoing reasons, ARDA opposes the bill at least as to a time share plan. We
fully understand that circumstance may differ for a condominium used as a principal residence
by the owners who live in the project. But if the committee is inclined to advance the bill, we
ask that you require that the vote of a majority of all the owners, not just a vote of a majority of
owners present, be required in the case of a time share condominium.

Thank you for your kind consideration of this legislation. I would be happy to take any
questions if you think that I may be of assistance.

Very truly yours,

MCCORRISTON MILLER MUKAI MACKINNON LLP

~/C/
Charle .Pear, r.
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9002 San Marco Court 
Orlando, Florida 32819 
(407) 418-7271 
 
 
February 10, 2014 
 
 
 
To: Honorable Mark Hashem, Chair  
 Honorable Justin Woodson, Vice Chair 

House Committee on Housing 
 

RE:  HB 2656 – Relating to Condominiums – In Opposition 
 Conference Room 329; 9:00 a.m. 
 
Chair Hashem, Vice Chair Woodson and members of the committee: 
 
Starwood Vacation Ownership (“Starwood”) opposes HB 2656 which establishes provisions for 
condominium association annual meetings and quorum requirements and provides that 
condominium associations may call for the review and discharge of a managing agent hired by 
the association upon a majority vote by the association members present. 
 
This bill would allow an extremely small majority of owners to terminate an existing 
management contract by permitting termination by a majority vote present at a meeting versus a 
majority vote of the total voting interest.  Most timeshare owners do not participate in the annual 
meeting in person.  This provision could allow 3 or 4 owners to make an extremely significant 
decision on behalf of thousands of owners. 
 
The provisions in HB 2656 are not appropriate for timeshare resorts.  If the committee is 
considering passing this bill, we would like to request an exemption for timeshare resort 
condominiums.    
 
Thank you for the opportunity to comment on this measure. 
 
Robin Suarez 
Vice President/Associate General Counsel 
Starwood Vacation Ownership 
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From: mailing|ist@capito|.hawaii.gov
Sent: Friday, February 07,2014 3:19 AM
To: HSGtestimony
Cc: ica|kins@hawaii.rr.com
Subject: Submitted testimony for HB2656 on Feb 10, 2014 09:00AM
Attachments: .~|ock.DEMOCRATIC PARTY |_INE.Odt#

HB2656
Submitted on: 2/7/2014
Testimony for HSG on Feb 10, 2014 09:00AM in Conference Room 329

Submitted By Organization Testifier Position Present at Hearing
l IRA CALKINS ll lndividua| o

Comments: IRA CALKINS INNER-GOVERNMENTAL RESEARCH 730 Captain Cook Ave Unit 426
Honolulu, Hawaii 96813-2161 808-4696434 808-3498667 FAX 5454707 Washington D.C. 202-697-
9782 It does not matter what the people think, the Democratic Party has already decided for us on all
bills before the State of Hawaii Legislature . The chairman’s in all committee meetings has a script to
follow that the Speaker of the House, and the Speaker of the Senate has given the Committee Chairs
to follow, to instruct the committee how to vote on a any given bill in all committees of the State of
Hawaii Legislature. It is determined ahead of time by the Democratic Party how a committee will vote
on any given bill in the State of Hawaii Legislature, there is no democracy in this state, no will of the
people. It appears the Legislators are being black mailed in to voting the Democratic party line or the
Democratic Party will not support them in there next election. Ira Calkins

Please note that testimony submitted less than 24 hours prior to the hearinq,_improperly identified, or
directed to the incorrect office, may not be posted online or distributed to the committee prior to the
convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov

1



House Committee on Housing
Monday, February 10, 2014

9:00 am, ConfRm 329

Rep. Mark Hashem, Chair
Rep. Justin Woodson, Vice Chair

RE: Testimony In Support of HB 2656, Relating to Condominiums

My name is Laurie Hirohata, and I am a member of the Condo Transparency Bill group trying to

pass HB 2401. I_HB 2656 because condo owners need more protection from unethical and

illegal activities conducted by the Property Management Co. (PM Co.) and the Condo Board (Board).

Ibelieve that the passage ofHB 2656 and HB 2401 would go a long way in protecting the condo
owners fi"om possible scams, fraud, and mismanagement of funds.

When HB 2401 was heard last week, the HI Real Estate Commission (HREC) testified that

according to CH 514B, condominiums are supposed to have self-enforcing govemance.

Condominiums should have self-enforcing govemance when it comes to House Rules and other daily

operational management issues. However, when the PM Company or the Board is involved in gross
negligence, or misconduct that may include fraud or other illegal activities, or misappropriation of
funds that are in violation ofstate laws, or hiring unlicensed entities or entities not paying state taxes;
then I believe the state has a fiduciary responsibility to implement a Code ofConduct and other
guidelines to ensure the safety and well-being for all of the residents in Hawaii living in condos.

I would like to focus on the added language in I-IB 2656, Sec. 2 (20), which would allow the
condo owners to take a vote to discharge their Managing Agent at a Condo Association meeting. I

fully support this addition to CH 514B, because the problem for many Condo Associations is that they

are not able to obtain the 65%-67% votes needed to make significant changes.

Furthermore. I would like to recommend that two additional items be considered for HB 2656:

1) [In addition to the armual financial audits which is currently required:] Add Language to reguire

Management or Performance Audits everv 2-3 vears on the condo‘s operations. including the
property management's operations and the condo‘s reserve funds and any other special projects the
condo board may have. The completed Management Audit shall be presented and discussed at the

annual Condo Association Meeting and a copy of the final Management Audit Report shall be

given to each condo owner.



Regular management audits wouldfurtherprotect the Condo Associationfrom misconduct, fiaud

and misappropriation offunds in a timely manner. Thefindingsfrom the management audit

would be a usefitl toolfor the Condo Association to minimize or mitigate their damages and

wouldprovide the supporting evidence needed to discharge a Managing Agent or PM Company.

2) Add Language to require Condo Boards to review and revise their condo bv-laws everv 3 vears
Ifno revisions are made. then an “official declaration” letter with the Board Member's and

Managing Agent’s signatures shall be attached to the by-laws. The by-laws shall be presented to

the Condo Association for approval. The Condo Association approval shall be by the majority

vote at the next Condo Association meeting.

Once the by-laws are approved by the Condo Association. the by-laws shall be filed with the

[State Bureau of Conveyance and/or HREC(l)j A copy of the by-laws shall be given to each

condo owner.

Updated by—laws are neededfor the auditors to }7€I'fiJVI'Vl an in-depth and eflective management

audit. Having the Board members listed on the “official declaration " letter will assist anyone

reading the by-laws to identify who was involved in the review and revision process.

[NOTE: A number years ago, the Attomey General issued similar mandates for all non-profit
(501 (C)3) charitable organizations doing business with the state. Since the Condo Associations
are non-profit (501(C)4) shouldn’t they have similar mandates?]

The PM Co. has a fiduciary responsibility to guide the volunteer Condo Board on ethical and

legal practices and are supposed to have the knowledge & skills to provide technical assistance as
needed. Dealing with an unscrupulous PM Co. and/or Board is very time-consuming and can be quite
expensive. For example, the Moana Pacific Condo (MPC), which is a large (750 units) and high-end

complex, has been involved in a drawn-out battle over their PEX (plumbing) pipes which has cost
millions of dollars and has created a complex legal battle for such a new condo!

(For more details on the MPC issue, go to the MPC Website @ http://moanapacificinfo.com/ )
The following is my interpretation of the MPC’s PEX (plumbing) pipes problem. The MPC was

about 2 years old when their PM Co. informed the MPC Board that the PEX pipes used in their
complex were defective and subject to catastrophic breaks. The PM Co. encouraged the Board to take

out a $10 million loan to mitigate the possibility of catastrophic breaks. The PM Co. hired an

“expert” engineer to conduct an evaluation of the MPC pipes to substantiate their claim.



Some of the owners objected to the loan and questioned why the problem was not being handled

through the Developer’s or General Contractor’s insurance/bond or the manufacturer’s warranty, etc.

The Board tried to pressure the owners to vote for the $10 million loan to make the necessary repairs.

A dispute ensued, which eventually led to litigation. The opposing owners hired their own

expert engineer to review the first en gineer’s findings and he disagreed with the first engineer. The
first engineer kept delaying the final report. The final report took approximately 2 years to complete.

While the first engineer worked on the final report, he provided photos of damaged and corroded

pipes and brief summary updates to the owners to support his claims.
When MPC went to court the first engineer admitted in the deposition that the photos and

summary updates he provided to the MPC owners were not from the MPC. (I checked to see if this
person paid state taxes for the 2 years he claimed to be conducting his study in Hawaii and he was not
registered with the HI State Tax Office, so he probably didn’t pay any state taxes.)

The attomey who accompanied the first engineer was admonished by the HBA, Office of
Disciplinary Council because he also provided false information to the MPC owners.

The PEX pipe manufacturer testified and provided evidence to substantiate that their product
was not the defective product that was causing problems. The PM Co. & Board President continued

to pressure the owners to vote for the $10 million loan. The court niled in favor of an injunction to

stop the $10 million loan process until the issue ofwhether the contractor’s insurance/bond would

cover the cost for replacing the PEX pipes. The PM Co. and Board President continued to pressure
the owners to replace their PEX pipes and to vote for the loan.

In the meantime, the Koolani Condo, which is another high-end condo a few blocks away, had

the defective PEX pipes and was having problems with leaking and breaking pipes and had to change

their PEX pipes. The irony is that the Koolani, selected and replaced their defective pipes with PEX

pipes from the same company the MPC used. One would think that the Koolani did their research and

would not have chosen a company with a low rating or a defective product to replace their
deteriorating pipes. The MPC owners I spoke to said their condo is now about 6-7 years old and they

have not had a single catastrophic leak or break in their PEX pipes till date.

In my opinion, this situation appears to be a major scam, which included fraudulent expert
reports and deceitful practices by the PM Co. and it’s attorney and expert witness.

If it was not for the sharp eyes ofour 82-year-old neighbor who spotted one of the MPC’s
articles in the newspaper, we would have never known about this situation! This story scared many of
us at our condo and our neighboring condos because we all have, or had, the same PM Co. We have

many stories that parallel the MPC’s experience and now wonder if we have been scammed too.



Our condo is an older, moderately-priced, 200 units, complex (with 3 buildings). For us,

$300,000 is a large contract! For us, hiring an attomey to fight our battles would be a ten"ible
hardship! For us, a catastrophic plumbing or electrical problem would seriously affect the health &

well-being for many of our elderly residents.

We are eager to tell our stories to anyone in authority, but till date we cannotfind that entity!

I am supporting HB 2656 & HB 2401 because I feel that if the PM Co. and their affiliates were

involved in a scam or deceptive practices; why hasn’t the State, such as the DCCA, Regulated

Industries Complaints Office (RICO) or the HREC, investigated this matter? The MPC owners

claimed that they filed a complaint with the HREC and the HREC responded that they do not have

investigative or enforcement authority.
However, ifit appeared that a violation ofthe PM Co’s fiduciary responsibilities, or possible

illegal activities had occurred, shouldn’t the HREC have referred the MPC’s complaint to the RICO

for investigation?
If the RICO discovered that a crime had been committed, wouldn’t the State entity have had a

‘duty’ to inform the public, so we can better protect ourselves from the same PM Co? Condo owners
cannot self-govem effectively if they are not provided timely information that may impact their safety

& well-being.

We need more tools to be able to enforce our self-govemance. HB 2656 and I-IB 2401 would be

instrumental for many condo owners to increase their ability to enforce self-govemance.
In closing, I humbly ask all of you to please consider and pass HB2656 with my recommended

amendments to provide condo owners more tools to protect themselves from unscrupulous PM

Companies and Condo Board Members.

Thank you very much for your time and attention to this matter.

Respectfully Submitted By:

Laurie Hirohata
Email: lhirohat@gmail.com
Cell: 398-3492
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