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February i 8,20 I 4

HB 2656 - SUPPORT WITH AMENDMENTS

Dear Representatives,

I am submitting testimony on behalf of the Legislative Action Committee of
Community Associations Institute (CAl). HB 2656 addresses to important issues
condominiums face today. Please find attached proposed amendment language
that CAl supports to accomplish the Bil's intent. Also, as President of Hawaii

First one of Hawaii's largest association management companies, I also support HB
2656 with the amendments attached.

Annual Meeting Quorum: A loophole in the current law allows directors to serve
without having to stand for reelection. The bylaws of a condominium provide for an
annual meeting; a meeting where directors are reelected and a mandatory tax
resolution to file the association's income tax is adopted. If the association fails to
obtain a quorum, often a board declares that they conducted the annual meeting with a
result of no quorum and no business. The boards wait another year before schedul ing
the next annual meeting. Thus a director whose term has expired never stands for
reelection and serves beyond their term. There are examples where such practice has
occurred for years, particularly when a board in under fire for its decisions by
homeowners. Boards have some ability to influence a quorum by the process they
take to solicit proxies. The unintended consequence is that the association never
approves its tax resolution for the tax-free rollover over of its funds which potentially
imposes a future tax liability on the association. HB2656 mandates a second meeting
within 90 days and reasonably reduces quorum assuring that directors will stand for
reelection at the end of their term. Requiring an annual meeting and thus an election
is a fundamental obligation of an association.

Managing Agent Employment: There is an alarming trend in new associations
where bylaws provide diffcult or in some cases impossible circumstances for a board
to terminate the Managing Agent. I have attached two examples of many of
association bylaws that exemplify the problem. In these examples, the board has no
authority to terminate a management contract without the prior vote of the majority of
all homeowners, and in some cases as much as 80% of all homeowners. Clearly the
board is charged with the fiduciary duty in the management of the association and
should be free from constraints to make business decisions for the benefit of the
association. ln every new association, the owners inherited the Managing Agent and
were not involved with the initial selection by the developer. A Managing Agent is no
more than a business that should earn its contract though its efforts and trust of the
board. The board will be most knowledgeable about its every day dealings with the
Managing Agent. On the other hand, boards serve the homeowners, and of a majority
of homeowners want a new Managing Agent the board should be required to comply.
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Our proposed amendment to HB 2656 allows the board (the Principal) to employ and
discharge the Managing Agent while respecting the rights of homeowners to require a
management change. This issue is best addressed with a new Section 514B-l07, HRS
as attached. 51 4B- 104 HRS should not be revised.

Community Associations Institute SUPPORTS HB 2656 with the amendments
attached.

Sincerely,

~~--
Richard Emery
CAL Legislative Action Committee &
President, Hawaii First, Inc.
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HOUSE OF REPRESENTATIVES
TWENTY-SEVENTH LEGISLATURE, 2014
STATE OF HAWAII

H.B. NO.~
A BILL FOR AN ACT

the association is unable to obtain
RELATING TO CONDOMINIUMS.

\

BE IT ENACTED BY THE LEGISLA1' RE OF THE STATE OF HAWAII:

1 SECTION 1. Chapter 5 4B, Hawaii Revised Statutes, is

2 amended by adding a new, to subpart B of part VI to be
3 appropriately and to read as follows:

5 quorum. (al If at the first annual

4 "§514B- s; failure to obtain a

6 meeting of the association in any year, then the association

7 shall continue the meeting at least once for no more than ninety

8 days.

9 (b) If the association does not continue the first meetin9.

10 pursuant to subsection (al, then the board of directors shall

11 call a continuation of the annual meeting within ninety days.

12 (c), The quorum requirement at the continued meeting shall

13 be reduced to one-half of the requirement as stated in the

14 bylaws. II

15 SECTION 2. Section 514D 104, Hawaii Revised Statutes, is

16 .ô.ld by amend, ng siibsecti on to read as follow&+

See suggested alternative and
substitute language re Section
5148-107, HRS, attached hereto.
Section 5148-104, HRS, should not
be revised.

HB HMS 2014 -1335
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Page 2 H.B. NO.1.

1 Except as provided in section 514B-105, and

2 of the declaration and bylaws, the

3 if unincorporated, may:

4 the declaration, bylaws,

5

6 ( 2l amend budgets for revenues,

7 and collect assessme

8 to sectionowners,

9 514B-148 ;

10 ( 3l

11 employees i

12 Institute,(4 ) or

13 administrati ve its own name on behalf

14 of itself
15 condominium.

16 chapter 480, shall be

17 to be II consumers II i

18 contracts and incur liabilities;( 5)

19 Regulate the use, maintenance, repair,

20 and modification of common elements;

21 (7) Cause additional improvements to be made as

2; the common elements;

HB HMS 2014-1335
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Page 3 H.B. NO. '2~

i (8) Acquire, hold, encumber, and convey in its own nam

2 any right, title, or interest to real or

3 property; provided that:

4 Designation of additional areas to

5 theelements or

6 filing of the declarati n or bylaws shall

7 sixty-seveIJ perthe approval of at

8 uni t owners;

9 to the initial buyer(Bl If the

10 in writing areas will be

11 elements whether pursuant todesignated

12 project or otherwise,

13 paragraph shal 1 not

14

15 (Cl The not

16 the purchase of for a resident

17 which may be approval

18 the board;

19 to section 514B-38, grant

20 licenses, and concessions through or

21 elements and permit encroachments on the common '

22 elements;

HB HMS 2014-1335
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Page 4

°H.B. NO. 'l'i

1 Impose and receive any payments, fees, or charges

2 the use, rental, or operation of

3 other- than limited common elements described

4 S14B-35 (2) and (4), and for

5 owners;

6 late fees and( 11) penalties,

7 payment of

8 of the declaration,reasonable .

9 bylaws, rules, and regulati ns of the association,

10 or, if the bylaws

11 resolutfon adopted by the

12 a, fining procedure that states

13 appeal to the

14 opportunity to beboard

15 is paid, the unitheard

16 all have the right to ini ° iate a dispute

17 res lution process as provided by se:tions 514B-161,

18 filing a request for an administrative

HB HMS 2014-1335
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19 hearing under a pilot program administere the

20 department of commerce and consumer affairs i

21 (12) Impose reasonable charges for the preparation a

recordation of amendments to the declaration,



Page 5

H.B. NO. 'J~

18

1 documents requested for resale of units, or

7 officers 1 liability

2 of unpaid assessments;

3 cumulative voting through a

4

5 (14l for the indemnification of its

6 board, mmi t tee members, and agents,

8 (15l Assign its
?

,t to future incom,' including the right

9 to receive commo, .expense as~ ssments, but only to the

10

11 (16) Exercise any the declaration

12 or bylaws;

13 (17l Exercise all may be exercised in

14 this State entities 0 the same type as the

15 with

16 this

17 (18 ) any other powers necessary an roper for the

operation of, the associatio i (an)

19 regulation, subject to sections S14B-146,

20 and 514B-162, require, that disputes between

21 and unit owners or between two or more unit

regarding the condominium be submitted to nonbinding

HB HMS 2014-1335.
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Page 6 H.B. NO.~

1 alternative dispute resolution

2 regulation as a prerequisite to

3 proceeding (7); and

4 QQ contrar

5 or continued

6 an association

7 meetin

8 to review a

9

10

11 be em 10 ed on a month-to-month basis

12 replacement managing agent is employed."

13 SECTION 3. Statutory material to be repealed is bracketed .

14 and stricken. New statutory material is underscored.

15 SECTIQN 4. This Act shall take effect on July i, 2014.

16
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SECTION 2. Section 5148-107, Hawaii Revised Statutes, is amended by adding new section (g), (h), and

(i), to read as follows:

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association managed

by a managing agent shall have the authority to employ and terminate a managing agent subject to

subsection (h).

(h) Such employment may be terminated by vote of a majority of the unit owners at an association

meeting. If the employment is terminated, the lmanaging g agent contract will continue for no longer

than three months from the date of termination, and the board shall employ a different managing

agent.

(i) An association where a majority of units are a member of a time share organization and regulated by

HRS 514E is exempt from subsection (g) and (h).



H.B. NO. 'L~

Report Ti tle :
Condominium Associations; Managing Agent; Condominium Boards

Description:
Establishes provisions for condominium association annual
meetings and quorum requirements. Provides that condominium
associations may call for the review and discharge of a managing
agent hired by the association upon a maj ority vote by the
association members present. Effective July i, 2014.

The summary description of legIslation appearing on this page Is for Informational purposes only and is
not legislation or evidence of legislative intent. .

HB HMS 2014-1335
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Partial List of Abuses that might require Legislation - Page 4 of 6 pages

(1) If the Managing Agent Is an
affiliate of or a person affiliated with the Developer then
(I) the Developer must abstain from the vote. and (ii)
the Developer's votes will not be considered when
determining whether a Majority of the Owners have
voted to give the notice;

C _(~)lA""dëêlsIantnot'to"'JeneVb'Ihe;
~anlgeilê!'rCriontracl£!)notl Q.ej~adi: by~t~B~ar~ ~

. ~one; the s.ar(iiH'àsl~e1ior aWiorítflo:1õ:q;~
,and I

r. . . (~rNeiih~rthe'" B~ar(J__llö~
\ O~IGJI'äl'ctori e,lIp.'i11yee oriag!nt~of:.tl1e:~sS.a.cia.ti~

c'! ~ tner.~tiefoLif~ã1~rlty ~ÓfJt~e~prmi~
v~te"n()t~toWLe3,,\!e ~~1.aiag.ement~Ç,~ìit~actii at,an

i~~"~al or speclal.nieelin~ief~~Assoöliirh iAny '-
\. ~e,sentbefore'1lhen.WIIl;jjØ~- -

E. CANCELLATION BY TlE ASSOCIATlON, The
Management Contract must give the Association the
rlghl to cancel in each of the following situallons:

1) FOR CAUSE. The Association must
have the right to cancel the Management Contract

whenever the Managing Agent breaches or fails to
observe or perform a material part of the Management
Contract and fails to cure its breach or default within
the lime permltled by the Management Contract;

2) WITHOUT CAim" The Association
must have the right to cancel the Management
Contract on not more than sixty (60) days' written
nollce. The Management Contract may provide that

__ the ~.s~o.Glatlon.~canr:S!glie"~ÐoJ!.e.:.oL c~Jlatiori,-
1 lipless (i) the Board reco¡imends such action, ànd (II)

~ (60% of the Owners' vote to do so at t'an ránñüah orJ l
( lspecial meeting of.the Asso~~alion h~~d\w'ifhín'\oneiyear-i
rbe!ore such n~tlc~ cancell~~~~t(ithe Management
...ontract.contains such a provision-;then:

(a) If the Managing Agent Is an
affilate of or a person affliated with the Developer then
(I) the Developer must abstain from the vote, and (ii)
the Developer's votes wil not be considered when

determining whether a Majority of the Owners have
voted to give the notice of cancellation;

(b) A decision to cancel cannot be
made by the Board alone; the Board has no power or
authority to do so; and

(c) Neither the Board nor any officer,
Director, employee or agent of the Association can
give the notice of cancellation before a Majority of the

Copyrlght~2004 Charles E. Pear, Jr. ancl
McCornslor, Miller Mukai MacKinnon LLP

Owners vote to cancel the Management Contract at an
annual or special meeting of the Association. Any
notice sent before then wil be void.

F. CANCELLATION BY THE MANAGING AGENT,
The Managament Contract must provide that
Managing Agent has the right to cancel the
Management contract on not more than sixty (60)
days' wrilen notice,

G. FeES. The Management Contract must
specifically state the fees to be paid to the Managing
Agent by the Association. The fees do not have to be
stated as a dollar amount. For example, the
management fee may be set to a percentage of the
Project's Common Expenses or to cost plus a
percentage profi.

H. BOND. From time to time, tM Managing
Agent must provide evidence satisfactory to the Board
that the Managing Agent is bonded under a fidelity
bond in the minimum amount required by the
Condominium Property Act.

7.3 EMPLOVMENT OF RESIDENT MANAGER. The Board
may also employ a resident manager or may cause the
Managing Agent to do so. In either case. the Board
wil set the compensation of any resident manager.

The Board may delegate to the resident manager any
of Its powers and duties except those that, by law or
under the Condominium Documents, it cannot
delegate.

7.4 LIMITATIONS ON AUTHORIT TO ENTER IN10
CONTRACTS. Neither the Association nor the Managing
Agent may enter Into a contract with someone else to
furnish goods or services for the Common Elements or
to the Associalion for a period longer than one year
unless authorized by the vote or writen consent of a
Majority of the Owners Voting. The Developer must
abstain from this vote. This rule does not apply,

however, to:

.:. The Management Contract.

.:. A contract with a public utility company if the rales
charged by it are regulated by the PubliC Utilities
Commission. The term of the contract, however,
must be the shortest term the supplier will accept
at the regulated; rate.

.:- Prepaid casualty and/or liabilty Insurance policies

not lasting more than three years, provided that the
polley perniits .short-rate cancellation" by the
insured.

17



Partial List of Abuses that might require Legislation - Page 1 of 6 pages

1. Bylaws of the Association of Apartment Owners of Hokua at 1288 Ala Moana

Document number 3023804, Dated November 6,2003, pages 15-16 (See item 7)

of lhe Association in litigation, arbitration, mediation or
administralive proceedings in mailers relaling 10' (i)
enlorcement 01 !he Condominium Documents; (ii)
tlnmnge to the Common Elements 10 tho extont that
the AssociAtion is obligated 10 mainlaln and repair it;
(iii) damage to any part 01 any Aparlniimt to the iixlent
~hat tho Association is obligated to maintain find repair

it; or (iv) damage to tho Apartments which arises out
of, or is irileyrally related to, damage to any Ihe'
Common Elements or to any pari of any Apartment to
the Ilxtent that tho Association is obligated 10 maintain
:ind repair lhem. If tho Bomd or an Owner requests
mediation of a dispute. the other pary in the dispute

shall be required to participate in mediation. Each
party shall bo wholly responsible for its own costs of
participating in modialion. unless at the end 01 the
mediation process. both parties agroe that one party
shall pay all or a specilled portion of tho mediation

costs. If tho Board or an Owner refusos to participate
1n the mediation of a particular dispute, a court may
take this relusal into consiceration when awarding
costs and iitlorncys' fees.

7.2 MANAGING AGENT.

A. MANAGING AGENT. The Associalion must
hire and at all times it must have a Managing Agent.

B. QUALIFICATIONS. The Mnnaging Agent
must be properly registered with the Real Estate
Corrmission of tho State of Hawiiii. The M(\na~iing

Agent may bo Ihe Doveloper or an affilate of the
Developer.

C. SELECTION. Tho Developer has the right 10
_choose mid.employ_lho tirsl Managing AgimUor tho_ _
Project. (At tho outf,et. the Developer is the only

Member 01 the Association.) It the first Managing
Agent must b~ replaced for any reason, the Board wil
choose lho replacement Tho Board must use its besl
offorts to hire and keep a responsible company as the
Miinar¡ing Agont.

D. MANAGEMENT CONTRACT. Tho Managing
Agenl must sinn a wrillen contract (tho "Man,JgllnlSnl
Contract'). Subjoct 10 the requirements 01 tho

Condominium Propeity Act:

1) POWERS AND OU1I,S. 1 he
Manngcmcnt Contract may delcgnte to the Monaging
Agent ;iny 01 tho Board's powors and dulies excopt
thoso thut, by law or undiir the Condominium
Documenls, it cannot dolegate. It may also permit the
Miinngìng Agent 10 delognlo ils power and dulies to
one or more sutNi\lonts lor any period and upon uny
terms II doems propor. In nil cnsos. tho Manriging
A!.lHnl anel any suh.agonis will he subjoct to tho

('2822\1yl"ws 0:1

direction 01 the Board and to Ihe limits lis led in Section
7.4.

2) TEIM. The Managemont Contract:

(n) May provide lor. an initial term of
not more than one year lrom ¡he Starting Dale. The
.Starting Oatd' is tho dnte on which tho Munnging
Agent must begin Its performance. Unless olhorwise
provided in the Management Contract,. tho Starling
Date wil be the later of (i) the first dato on which a
deed of an Apartment is recorded, or (ii) tho first dato
on which the Cily and Counly of Honolulu issues a
temporary or permanent cerlilicate of occupnncy for an
Apartment in the Projne\.

(b) May provide that oller lho first
term and each later term ends. lhe contract wil be
ronewed automalically unless a written notice
canceling the Management Contract is sent by either
paily a.I.loa;:sl~y,.(?O)ßa... ~o1bo.!0to..tlL.0Jcnewnl.~i~;,-h

~ha-Miinagomeni C?nlract mayi' provido that tho .11 ,
'As.socinlig,l cJ'nnol 9iV~It.I!!o~c~.nless. .fi,Ma.jorilY on
the Ownors volO to,;(Jo,:~al an.l nnnuaSf,¡spoCini"
moeting 01 thO'ASSociati90jhOld~Wil'¡¡ò.oi:l:..yo.arjJllQre-.
lI19_rcnu.wal date. IIi the Management Contract ,
contains such a provision. then:

(1) II the Managing Agent is an
affilate 01 or a person alfilated with the Developer then
(ì) the Developer rnust abstain from the voto, and (ii)
the Devoloper's votes wil not be considered when
determining whother ;i Majoriiy of the Owners have
voted to give the notice; "' i-------ø

_ ~. . .. . .-.f A deci~n not to ronew the I
~ãn~~~inênt Co~~act cannolr)5t m~(\e by the Boår'û
~lone:-lhO Board t\s no power ornulhoritx 10 do so:~--

~(3r Neither the Board, nor, any i" ,.
jiflèeT, Dirto.r, employee Qr~ag.erit.of~thO. Association;. r

~~an !Jive tho notico baforu aMûjtiíìy~ol ¡ho oWñ-

ivote not to reflew tho M.nagement Cor.tlracFäï"'an ';innu¡il or special meoting iof the Association. Any'" i
.ñttice sent hiilore ltwn.xi1U,tie void.'. ~"... -- .._

E. CANCELLAtiON ÐY Tltl; ASSOCIATION. Tho

Management Conlr:ct must give the Association the
right 10 cancel in each of the 10llowing situations:

1) Fon CAUSE. The Association mus1
hiive the rir¡hl to GanGel the Management Contracl
whenevcr tlili Managing IIgenl IJreaches or fails 10
observe or poi form a material part 01 the Management
Contract iind lails 10 cure ils breach or (lei null within

thc timc pimnillod by Iho Mariauoll0ril Conlrac:l;

1S



f HAwA1‘1 STATE ASSOCIATION OF PARLIAMENTARIANS
LEGISLATIVE COMMITTEE
P. O. BOX 292 ‘I 3
HONOLULU, HAwA|‘l 96820-1613
E-MAIL: HSAP.LC@GMAlL.COM

February 19, 2014

Honorable Rep. Sylvia Luke, Chair
Honorable Rep. Aaron Ling Johanson, Vice Chair
Honorable Rep. Scott Y. Nishimoto, Vice Chair
House Committee on Finance
Hawaii State Capitol, Room 308
415 South Beretania Street
Honolulu, Hl 96813

RE: Testimony with COMMENTS regarding HB2656 HD1; Hearing Date February
20,2014 at 12:00 p.m.; sent via Internet

Aloha Chair Luke, Vice-Chairs Johanson and Nishimoto, and Committee members,

Thank you forthe opportunity to provide testimony on this bill on behalf ofthe Hawaii State
Association of Parliamentarians (“HSAP").

I will address the larger issues presented by this bill below:

A. Section 1 -- Association Meetings; Failure to obtain a quorum

The bylaws of many condominium associations provide for annual meetings. At these
meetings, reports are provided, directors are usually elected, a tax resolution is adopted,
and there may be borrowing or expense related resolutions.

There are a few considerations associated with annual meetings that lead to the
requirement for associations to have functioning annual meetings:

1. Many developers have handicapped associations through the use of boiler plate
bylaws with unrealistic quorum amounts and voting procedures for official associa-
tion action. This has caused difficulty in conducting business at annual meetings.

2. A few boards have simply decided that the effort and expense of continuing an
annual meeting in order to obtain a quorum cannot be financially justified.

3. A few boards have used the failure to obtain a quorum as a mechanism to continue
their term in office.‘

‘This can backfire for the same board because a no quorum meeting would provide
that more positions are up for election in a subsequent year, making a complete takeover



REP. SEN. SYLVIA LUKE, CHAIR; REPS. AARoN LING JoI-IANsoN AND Sco1'r Y. NISHIMOTO, VIcE-CHAIRs
HOUSE COMMITTEE ON FINANcE — HB2656 HD1
HEARING DATE: FEBRUARY 20, 2014; HEARING TIME: 12:00 P.M.
PAGE 2 OF 3 PAGES

4. There is a risk that the Internal Revenue Service will impose taxes on a condomin-
ium association for failure to formally adopt when it known as a rollover resolution.

The wording in HB2656 HD1, Section 1 is problematic because it doesn't entirely solve the
problem.

We worked with the Hawaii Chapter of the Community Associations Institute (CAI)
to draft wording that was more precise. The wording is highlighted on the bill that
is attached to these comments.

B. Section 2 -- Relating to Managing Agents

The proposed wording completely changes the responsibility for “reviewing and dis-
charging“ a managing agent from a board of directors to a majority of members present
at an association meeting.

The current wording in Section 2 presents the antithesis of good management and
will have a completely negative effect on condominiums throughout the state.

A Managing Agent is a vendor with a fiduciary relationship to the association. The Manag-
ing Agent receives direction from the board of directors. The board of directors has a duty
to take care of and act on behalf of the association.

A condominium association is not a plebiscite where the members at an association
meeting decide every element of the management agreement.

A further problem exists with developer imposed bylaws that make it nearly impossible for
either a board or the association to discharge a managing agent. For example, one
association's bylaws make it impossible for the board to fire a managing agent without prior
notice at an association meeting 1 an 80% vote of the owners.

We heard concerns in the House Committee hearing about the differences between time-
sharing and condominiums regarding this issue. Therefore, an exception has been
proposed for associations which contain a majority of time-share units.

We propose the following:

1. The board must remain responsible for the hiring, supervising, and discharging a
managing agent.

2. At an annual or a properly noticed special meeting, the owners by “vote of a majority
ofthe unit owners" will have a simple rightto reject a managing agent. This rejection
shall act as an orderfor the board to find a different managing agent within a limited
period of time.

by a temporary majority at the next annual meeting more likely.
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3. This section would not apply to an association where a majority of the units are part
of a time-sharing organization and regulated by the HRS Chapter 514E.

A majority of the unit owners currently has the power to remove and replace the entire
board [HRS §514B-106(f)]. The voting requirement in the proposed change makes sense
because it already provides for new management through a complete replacement of a
board. That same voting level could easily extend to the board's subsequent removal of
a managing agent

We believe this balances (g) the board's responsibility for hiring a proper managing
agent with (Q) the association's right to exercise veto power in a way that doesn't
become micro-management.

We worked with the CAI to draft wording that was more in line with this principle.
The wording is attached to these comments on the last paqg

If you require any additional information, your call is most welcome. I may be contacted via
phone: 423-6766 or by e-mail: hsap.lc@gmail.com. Thank you for the opportunity to
present this testimony.

SincerelY.
Digitally signed by Steve Glanstein
on (n=S\€vE Glanstein, Q. OLI, EmaI|=SteveghI@GmzI|.

m ISteve Glanstem
Dale:20I4.02 191131 ‘l6—I0‘O0'

Steve Glanstein, Professional Registered Parliamentarian
Chair, HSAP Legislative Committee
SG:tbs/Attachment



HOUSE OF REPRESENTATIVES 2656
T\NENTY-SEVENTH LEGISLATURE, 2014 H B NQ H.D. 1
STATE OF HAWAII ' ' '

A BILL FOR AN ACT
INSERT-seenew
Section 1 attached hereto. NDOMINIUMS‘

BEITE"» EDBYTHELEGELATUREOFTHESTATEOFHA“MH2

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

1

SECTION 1. Section 514B—l04, Hawaii Revised Statutes, ‘_

amend-d by amending subsection (a) to read as follows:

"(a Except as provided in section 5l4B—lO5, a 1 subject

to the prov- ions of the declaration and bylaws, e

association, e - if unincorporated, may:

(1) Adopt an» amend the declaratio bylaws, and rules and

regulations,

(2) Adopt and amen- budget- for revenues, expenditures,

and reserves and cc ect assessments for common

expenses from ~it o -rs, subject to section

514B—l48;

(3) Hire - I discharge ["=*-= -= ~=*- ‘ --= = '* 1

in-=-endent contractors, agents, and employees;

(4) nstitute, defend, or intervene in 'itigation or

administrative proceedings in its own - e on behalf

of itself or two or more unit owners on ma ters

affecting the condominium. For the purposes ~

HB2656 H1 HMS 2014-1841
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Fag” H.B. NO. 553?

actions under chapter 480, associations shall be

deemed to be "consumers";

(5) ake contracts and incur liabilities;

(6) R ulate the use, maintenance, repair, rep cement,

and odification of common elements;

(7) Cause a ditional improvements to be de as a part of

the commo elements;

(8) Acquire, hol , encumber, and c nvey in its own name

any right, tit e, or inter t to real or personal

property; provide that-

(A) Designation of ditional areas to be common

elements or bje t to common expenses after the

initial f'ling of t declaration or bylaws shall

requi the approval 0 at least sixty-seven per

c of the unit owners;
'

(B) f the developer discloses o the initial buyer

in writing that additional ar s will be

designated as common elements wh ther pursuant to

an incremental or phased project o otherwise,

the requirements of this paragraph sh 11 not

apply as to those additional areas; and
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H.B. NO. 5533

(C) The requirements of this paragraph shall not ~

apply to the purchase of a unit for a resi ent

manager, which may be purchased with th approval

of the board;

S ject to section 5143-38, grant ease ents, leases,

lice es, and concessions through o over the common

element and permit encroachment on the common

elements;

Impose and re ive any pa ents, fees, or charges for

the use, rental, r ope ation of the common elements,

other than limited on elements described in

section 5l4B—35(2 and (4), and for services provided

to unit owners

Impose char es and penalties including late fees and

interest for late payment of a sessments and levy

reaso able fines for violations o the declaration,

by aws, rules, and regulations of th association,

either in accordance with the bylaws or, if the bylaws

are silent, pursuant to a resolution adopt by the

board that establishes a fining procedure tha states

the basis for the fine and allows an appeal to t

board of the fine with notice and an opportunity to e
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(12)

(13)

(14)

(15)

( )

(17)

H.B. NO. 55551

heard and providing that if the fine is paid, the uni

owner shall have the right to initiate a dispute

resolution process as provided by sections 514 161,

514B—162, or by filing a request for an adm' istrative

h ring under a pilot program administer d by the

depa tment of commerce and consumer a fairs;

Impose easonable charges for the reparation and

recordati of amendments to t declaration,

documents re ested for res e of units, or statements

of unpaid asse ments;

Provide for cumul iv voting through a provision in

the bylaws;

Provide for th indemni ication of its officers,

board, comm‘ tee members, nd agents, and maintain

director ' and officers’ li ility insurance;

Assi its right to future inco e, including the right

t receive common expense assessm ts, but only to the

extent section 514B-105(e) expressly o provides;

Exercise any other powers conferred by he declaration

or bylaws;

Exercise all other powers that may be exerci ed in

this State by legal entities of the same type a the
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18)

19

20)

H.B. NO. 5????

association, except to the extent inconsistent wi

this chapter;

Exercise any other powers necessary and pr er for the

vernance and operation of the associa on; [and]

By gulation, subject to sections 5 4B—l46, 514B—16l,

and 51 -162, require that dispu s between the board

and unit ers or between tw or more unit owners

regarding th condominium e submitted to nonbinding

alternative dis ute res lution in the manner described

in the regulation a prerequisite to commencement of

a judicial proce ding ¢]i_§nQ
I

Notwithstand' g any prov'sion of law to the contraryL

beginning,dfi1y 1, 2014, review the hiring or continued

emplo ent of a managing agent\at an association

me ing. A managing agent may be\discharged subject

o review under this paragraph if v ed on by a

majority of unit owners. Managing age s discharged

under this review shall be employed on a nth-to-

month basis until a replacement managing ag t is

employed."
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1 ' SECTION 2, Statutory material to be repealed is bracketed

2 and stricken. New statutory material is underscored.

3 SECTION 3. This Act shall take effect on July 1, 2050.

|INSERT
- see new Section 2 attached hereto

j
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SECTION 1. Chapter 514B, Hawaii Revised Statutes, is amended by adding a new section to
subpart B of part VI to be appropriately designated and to read as follows:

“§514B-_ Association meetings; failure to obtain a quorum. (a) If the association is
unable to obtain a quorum at the first annual meeting of the association in any year, then the association
shall continue the meeting at least once for no more than ninety days.

(b) If the association does not continue the first meeting pursuant to subsection (a), then the
board of directors shall call a continuation of the annual meeting within ninety days.

(c) The quorum requirement at the continued meeting shall be reduced to one-half the
requirement as stated in the bylaws.”



SECTION 2. Section 514B-107, Hawaii Revised Statutes, is amended by adding new
subsections (g), (h), and (i), to read as follows:

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association
managed by a managing agent shall have the authority to employ and terminate a managing
agent subject to subsection (h).

(h) Such employment may be terminated by vote of a majority of the unit owners at an
association meeting. If the employment is terminated, the managing agent contract will continue
for no longer than three months from the date of termination, and the board shall employ a
different managing agent.

(i) An association where a majority of units are a member of a time share organization and
regulated by Chapter 514E HRS is exempt from subsection (g) and (h).
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HAWAII CHAPTER .communlty
ASSOCIATIONS INSTITUTE

P.O. Box 976
Honolulu, Hawaii 96808

February 19, 2014

Honorable Sylvia Luke, Chair
Honorable Scott Y. Nishimoto, Vice Chair
Honorable Aaron Ling Johanson, Vice Chair
Committee on Finance
415 South Beretania Street
Honolulu, Hawaii 96813

Re: HB 2656 H.D. 1lSUPPORT WITH SUGGESTED AMENDMENTS

Dear Chair Luke, Vice-Chairs Nishimoto and Johanson and Committee Members:

I am the Chair of the Community Associations lnstitute’s Legislative Action Committee
("CAI"). CAI, which represents the association industry in this State, suggorts HB 2656 H.D. 1
with the Amendments attached hereto and as recommended by Richard Emery in his
testimony of February 18, 2014, submitted on behalf of CAI.

Problem for associations to reach quorum and perpetuation of “rollover boards".
This Bill (together with the amendments) addresses the issue of many condominium
associations being unable to conduct annual ownership meetings because of the "quorum
requirements." The two most important issues that typically need to be addressed at these
annual meetings are the election of directors and adopting the "tax rollover" resolution so that
association can maintain its non-profit status. This Bill provides a mechanism so that this will
happen on an annual basis and not allow for "rollover boards" (i.e., boards that continue without
elections).

Allowinq for boards to hire and terminate the managing agent as they are
responsible for manaqigg the day-to-daygperations of the association. The other issue
addressed by this Bill (together with the amendments) focuses on giving the power to
association boards to terminate and enter into management company contracts. Not all
condominium associations have this provision in their governing documents and many times
there is a requirement of ownership approval of such termination or retention. This requirement
is an unnecessary "hurdle" for association boards as they are mandated to administer the
association's property and manage those that are hired to handle the day-to-day functions of the
association. It is only logical that all condominium boards have the right to hire and tenninate all
contractors, employees and agents, including managing agents. The Bill does this as amended.

The amendments also provide a “safety net" or voice to the owners in the event that a
majority of unit owners disagrees with the board's retention of a managing agent.



Honorable Sylvia Luke, Chair
Honorable Scott Y. Nishimoto, Vice Chair
Honorable Aaron Ling Johanson, Vice Chair
February 19, 2014
Page 2 of 2

The current version of this Bill will "lock in" management companies and not allow them
to be terminated by the principal, the board or association, without a vote of the owners. This is
a huge problem in that it is already hard for associations to reach quorum to conduct a meeting
to elect directors. The current amendment is a step backwards for associations and the
managing of their assets.

Thank you for your time and consideration, and we respectfully request the Committee
pass HB 2656 H.D. 1 with the proposed amendments. Thank you.

Very truly yours,

Christian P. Porter
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SECTION 1. Section 514B—l04, Hawaii Revised Statutes, ‘_

amend-d by amending subsection (a) to read as follows:

"(a Except as provided in section 5l4B—lO5, a I subject

to the prov- ions of the declaration and bylaws, e

association, e - if unincorporated, may:

(1) Adopt an» amend the declaratio bylaws, and rules and

regulations,

(2) Adopt and amen- budget- for revenues, expenditures,

and reserves and cc ect assessments for common

expenses from ~it o -rs, subject to section

514B—l48;

(3) Hire - I discharge ["=*¢= -= ~=*- r --= = '* 1

in-=-endent contractors, agents, and employees;

(4) nstitute, defend, or intervene in 'itigation or

administrative proceedings in its own - e on behalf

of itself or two or more unit owners on ma ters

affecting the condominium. For the purposes ~
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Fag” H.B. NO. 553?

actions under chapter 480, associations shall be

deemed to be "consumers";

(5) ake contracts and incur liabilities;

(6) R ulate the use, maintenance, repair, rep cement,

and odification of common elements;

(7) Cause a ditional improvements to be de as a part of

the commo elements;

(8) Acquire, hol , encumber, and c nvey in its own name

any right, tit e, or inter t to real or personal

property; provide that-

(A) Designation of ditional areas to be common

elements or bje t to common expenses after the

initial f'ling of t declaration or bylaws shall

requi the approval o at least sixty-seven per

c of the unit owners;
'

(B) f the developer discloses o the initial buyer

in writing that additional ar s will be

designated as common elements wh ther pursuant to

an incremental or phased project 0 otherwise,

the requirements of this paragraph sh ll not

apply as to those additional areas; and
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(C) The requirements of this paragraph shall not ~

apply to the purchase of a unit for a resi ent

manager, which may be purchased with th approval

of the board;

S ject to section 5143-38, grant ease ents, leases,

lice es, and concessions through o over the common

element and permit encroachment on the common

elements;

Impose and re ive any pa ents, fees, or charges for

the use, rental, r ope ation of the common elements,

other than limited on elements described in

section 5l4B—35(2 and (4), and for services provided

to unit owners

Impose char es and penalties including late fees and

interest for late payment of a sessments and levy

reaso able fines for violations o the declaration,

by aws, rules, and regulations of th association,

either in accordance with the bylaws or, if the bylaws

are silent, pursuant to a resolution adopt by the

board that establishes a fining procedure tha states

the basis for the fine and allows an appeal to t

board of the fine with notice and an opportunity to e
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(13)

(14)

(15)

( )

(17)
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heard and providing that if the fine is paid, the uni

owner shall have the right to initiate a dispute

resolution process as provided by sections 514 l61,

514B—162, or by filing a request for an adm' istrative

h ring under a pilot program administer d by the

depa tment of commerce and consumer a fairs;

Impose easonable charges for the reparation and

recordati of amendments to t declaration,

documents re ested for res e of units, or statements

of unpaid asse ments;

Provide for cumul iv voting through a provision in

the bylaws;

Provide for th indemni ication of its officers,

board, comm‘ tee members, nd agents, and maintain

director ' and officers’ li ility insurance;

Assi its right to future inco e, including the right

t receive common expense assessm ts, but only to the

extent section 514B-105(e) expressly o provides;

Exercise any other powers conferred by he declaration

or bylaws;

Exercise all other powers that may be exerci ed in

this State by legal entities of the same type a the
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18)
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20)

H.B. NO. E???

association, except to the extent inconsistent wi

this chapter;

Exercise any other powers necessary and pr er for the

vernance and operation of the associa on; [and]

By gulation, subject to sections 5 4B—l46, 5l4B—l6l,

and 51 -162, require that dispu s between the board

and unit ers or between tw or more unit owners

regarding th condominium e submitted to nonbinding

alternative dis ute res lution in the manner described

in the regulation a prerequisite to commencement of

a judicial proce ding ¢]i_§nQ
I

Notwithstand' g any prov'sion of law to the contraryL

beginning,fifily 1, 2014, review the hiring or continued

emplo ent of a managing agenh\at an association

me ing. A managing agent may be\discharged subject

o review under this paragraph if v ed on by a

majority of unit owners. Managing age s discharged

under this review shall be employed on a nth-to-

month basis until a replacement managing ag t is

employed."
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Pig" H.B. NO. 5535

1 ' SECTION 2. Statutory material to be repealed is bracketed

2 and stricken. New statutory material is underscored.

3 SECTION 3. This Act shall take effect on July l, 2050.

|lNSERT
- see new Section 2 attached hereto
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Report Title:

H.B. NO. 3‘T‘37‘1

Condominium Associations; Managing Agent; Condominium Boards

Description :
Provides that condominium associations may call for the review
and discharge of a managing agent hired by the association upon
a majority vote by the association members. Effective July l,
2050. (HB2656 HD1)

The summa/y description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.

I-IB266 HD1 HMS 2014-1841
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SECTION 1. Chapter 514B, Hawaii Revised Statutes, is amended by adding a new section to
subpart B of part VI to be appropriately designated and to read as follows:

“§514B-_ Association meetings; failure to obtain a quorum. (a) If the association is
unable to obtain a quorum at the first annual meeting of the association in any year, then the association
shall continue the meeting at least once for no more than ninety days.

(b) If the association does not continue the first meeting pursuant to subsection (a), then the
board of directors shall call a continuation of the annual meeting within ninety days.

(c) The quorum requirement at the continued meeting shall be reduced to one-half the
requirement as stated in the bylaws.”



SECTION 2. Section 514B-107, Hawaii Revised Statutes, is amended by adding new section (g),
(l1), and (i), to read as follows:

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association managed by
a managing agent shall have the authority to employ and tenninate a managing agent subject to subsection

(h)-

(h) Such employment may be terminated by vote of a majority of the unit owners at an association
meeting. If the employment is terminated, the ]managing g agent contract will continue for no longer
than three months from the date of termination, and the board shall employ a different managing agent.

(i) An association where a majority of units are a member of a time share organization and regulated by
HRS 514E is exempt from subsection (g) and (h).



House Finance Committee
Thursday, February 20, 2014

12:00 pm, Conf Rm 308

Rep. Sylvia Luke, Chair
Rep. Scott Nishimoto, Vice Chair
Rep. Aaron Ling Iohanson, Vice Chair

RE: Testimony In Support of HB 2656, Relating to Condominiums

I support HB 2656 because it would provide more tools to allow condo owners the

ability to enforce open and honest self-governance in their condos.

Condo owners have had a lot of problems with getting information in a timely manner

from the Condo Board and Managing Agent, including Board Meeting Minutes (which are

supposed to be readily available to owners) and budget & accounting information. Owners

often are not provided with detailed information on how the vendors were selected by the

Board or allowed to review the executed vendor contracts.

Owners are often given only verbal information on upcoming projects then a notice is

posted on the bulletin board to let all of the residents know when the repair or renovation

work will begin. Although owners have inquired, they often do not know if the company

the Board hired has any prior complaints filed against them; have the necessary insurance or

bond to cover the project; and have the required state professional licenses or certificates to

do the job.

The Managing Agent has a fiduciary responsibility to guide the volunteer Condo Board

on ethical and legal practices and is supposed to have the knowledge & skills to provide

technical assistance as needed. Dealing with an unscrupulous Managing Agent and/ or

Board is very time-consuming and can be quite expensive.

I would like to emphasize that deceptive business practices such as giving false

statements to the owners, showing photos & diagrams that misrepresent the situation, and

providing inaccurate projected expenses or budgets are not legal. I believe the kinds of

problems condo owners are sharing with the Legislature this Session are way beyond

mediation and probably warrant class action litigation.



What I don't understand is the Attorney General’s Office has instituted many policies &

procedures in recent years to crack down on deceptive business practices for 501 (c) 3,

Charitable Organizations. So, why are Condo Boards and Managing Agents allowed to run

rampart at this time? Condo Associations are 501 (c) 4, Non-profit entities so shouldn't they

have to follow the same policies and procedures instituted by the Attorney General’s Office?

The HREC has consistently responded to condo owner’s complaints, with they are not

authorized to investigate and enforce HRS, CH 514B, which addresses Condominium Boards

and its Managing Agents. \/Vho is supposed to have the oversight and management duties

for the scams, fraud and mismanagement of funds instigated by the Condo Boards and/or its

Managing Agent?

Condo owners cannot self-govern effectively if they are not provided timely information

and effective tools that may impact their safety & well-being. Condo owners need more

tools, such as the ability to discharge the Managing Agent, regular Management Audits and

regular reviews of the Condo By-laws to be able to enforce their own self-governance. HB

2656 would be instrumental for many condo owners to increase their ability to enforce self-

governance.

ln closing, I humbly ask all of you to please pass HB 2656 because it would be a step in

the right direction in providing condo owners more tools to protect themselves from

unscrupulous Managing Agents and Condo Boards.

Thank you very much for your time and attention to this matter.

Respectfully Submitted By:

Laurie Hirohata
Email: lhirohat@gmail.c0m



n Open Letter
Dear Homeowners:
We are reaching out to you both as the developer
of Moana Pacific and as fellow unit owners.
In the last two years, our Association of Apanment
Owners (AOAO), Board of Directors has continually
bombarded us with unsubstantiated threats of
imminent catastrophe related to our PEX potable
water system. Repeatedly, the Board has tried to
force upon us, without a vote or our consent, a hefty
$10 million loan to unjustifiably re-pipe the entire
system of both towers. In addition, the Board has
imposed substantial special assessments on us
(a remarkable sum ot$1.69 million so tar)
on avoidable attorney and consultant expenses.
The time has come for us to decide for ourselves.
Let us begin by asking some important questions.
Should Moana Pacific re-pipe entire buildings
when, for 6 years, NO PEX water leaks or
catastrophic failures have occurred?
I We cannot trust the AOAO Board's consultant

when he made a mistake about the composition
of the PEX plumbing system at Moana Pacific and
where his findings are not scientifically sound.
-His 2011 report foreseeing imminent catastrophic
failures in our system, erroneously referred to
clamps, which have never been part of Moana
Pacific’s system.

-The consultant exaggerated his initial findings and
just recently, after near two years, announced that
he has finished his work. He has not submitted a
new or revised report.

-The AOAO Board could not have adequately
assessed the validity of the consultants work (fil-
ing suit on the same day of the preliminary report
submission). Furthermore, the Board did not seek

New Twists & Tums
AOAO Board, Consultant and
Attorney Now Under Fire
Now in the forefront and under
the limelight are AOAO B0ard‘s
doubtful actions, and the cred-

PAID ADVERTISEMENT
ANNOUNCEMENTS

to llloana Pacific Homeowners
any second opinion and failed to act after learning Can we afford to borrow and spend millions of
that the consultant's initial report was erroneous dollars for repairs that may not be necessary and
and incomplete. continue to pay for exorbitant legal fees‘?

-The AOAO Board has refused to reconsider its I The AOAO Board repeatedly tried to borrow $10 million,
course and has pushed for a complete re-pipe with (in February and May, 2012, and again in January,
out assessing all available information since 2013). Every time, the Court disapproved.
learned and without considering other options. I So far the AOAO Board has spent $1 .69 million in

I Moana Pacific's PEX system, has a 25 year war- legal fees; with another $600,000 budgeted for 2013.
ranty, and is not the same product as other Hono- How can the AOAO Board be responsible
lulu buildings with plumbing issues. In fact, some and accountable?
of those projects have replaced their systems with I The Board should not manipulate the “high-risk com-
one similar to Moana Pacific's system. ponent" clause to bypass owners and act on their own

IA well-recognized expert recently concluded that agenda (especially when there is no emergency).
the Moana Pacific PEX system is “functional and I It must allow owners to decide whether any repair
up to required standards"; “provides a very reliable is warranted and, if so, to make their own repairs,
potable water system at Moana Pacific"; and has and decide on their own financing, if necessary.
stated that “you will not see any leak or failure in I Board members should proactively move forward in
the foreseeable future." the right direction — diligently and objectively, assess

can we "us; the AOAQ |_ega| Team when its information and research findings and obtain the
reputation was tainted by misrepresentation? °Wner$’ inl-W1 and e°n$enr-
I In a letter of informal admonition against one of the ' Beard rrleerlnge Sneuld be °Pen- Beard deelelene
AOAO's attorneys, from the Office of Disciplinaiy Sneuld be Weltleunded and transparent-
C0unse|’ dajed February 12’ 2913’ "The Disc]. IThe Board must abide by the Contractor’s Repair
plinary Board Member determined that Mr. Agena ACT Pr°¢e$$- as erdered bl’ rne Couri-
Vi0|ated HRPC 4_1 when he knowingjy made a What can homeowners do to resolve the PEX
false statement of material factor law to a third °°ntr°Ver§Y and Prereet their inreresre?
person on March 10, 2012, during a presentation to ' Exerelee Yeur rlgnr re Vere-
jhe homeowners of Moana Pacific" I Attend meetings and seek timely and accurate information.

IThe attorney asserted that the Court had ruled that ° Engage Ye‘-1" nelgnbere 1° lnereeee ewereneee
there were code violations in the Moana Pacific’s ' |n$l$r °n Transperencll and aecellnreblllrll from The
PEX system. However, the Court did NOT make AOAO Beard-
Such a |-u|ing_ I Elect Board members who are diligent,

IThe attorneys have pressed to move forward with Prudent and °bieeiiVe-
litigation, even though the Court has repeatedly Perli°iPere- V°re and M°nir°|'-
Qrdered that the AOAO must compllf with the For details, visit moanapacificinfo.com.
Contractors’ Repair Act process.

From KC Rainbow Development LLC, Developer
-0



AOAO Board, Consultant and
Attorney Now Under Fire
Now in the forefront and under
the limelight are AOAO Board’s
doubtful actions, and the cred-
ibility of its consultant and at-
torney. Moana Pacific PEX has
receded from center stage — no
water leakage and no cata-
strophic failure have occurred.
Has the AOAO Board acted
appropriately? It repeatedly
asked homeowners, to consent
to a $10 million loan to re-pipe
the building. The Board did not
seek a second opinion. It solely
relied on its consultant who ad-
mitted in Court depositions, that
he did only 3 tests, far less than
the 8 he falsely claimed. The
consultant claimed that clamps
in PEX systems were defec-
tive, but Moana Pacific's PEX
system does not have clamps.
Without past or imminent emer-
gency, the Board insisted on
the high risk component clause
and deprived homeowners the
right to vote. Furthermore, its
attorney, Mel Agena, made false
statements to homeowners and
was admonished by the Office
of Disciplinary Counsel. He told
homeowners that the Court
had ruled that there were code
violations in Moana Pacific's
PEX system. In fact, the Court
did not rule.
 .

Questions for
Moana Pacific
Owners to Consider
Q: Does the “high risk
component" statute allow the
Board to unilaterally impose
a $10 million debt upon
homeowners?
A: Absolutely not. (Google
Hawaii Revised Statutes

its consultant and legal team?
A: No. The consultant has
admitted to making mistakes
and rendering opinions without
first completing testing.
The Board’s counsel was
reprimanded by the Office of
the Disciplinary Counsel for
misrepresenting material
facts to homeowners.
Q: Do you think that a water
leak exists in the Moana
Pacific PEX system?
A: No, there is no report of
am: leak at Mnann Partifin

further legal/professional
fees, with apparent benefit
A: No, we have already
spent $1.69 million, with an
additional $600,000 already
budgeted for 2013.
Q: Do we have options?
A: Yes. We should heed the
Court’s repeated orders to
comply with the Contractor's
Repair Act process (HRS
Chapter 672E). This should
have been completed before
suit was filed. We also need
tn nnnsirlnr all availahln rials

? Next Steps for Owners & AOAO Beard
Moana Pacific Home Owners Moana Pacific AOAO Board
"Attend Board meetings ~ I Follow the provisions of the
Ask questions ~ Obtain Hawaii Contractor's Repair
complete and accurate Act as ruled by the Court
information I Re-assess data and

I Engage your neighbors ~ investigative reports with
Educate yourself on key issues due diligence and objectivity
~ Make informed decisions . Engage Owners in the

I Exercise your voting rights ~ deeision-making Preeess
Elect objective Board 0 Be transparent
members ~ Control spending ,A||OW owners to have a



right to vote. Furthermore, its
attorney, Mel Agena, made false
statements to homeowners and
was admonished by the Office
of Disciplinary Counsel. He told
homeowners that the Court
had ruled that there were code
violations in Moana Pacific's
PEX system. In fact, the Court
did not rule.
 .

Questions for
Moana Pacific
Owners to Consider
Q: Does the “high risk
component” statute allow the
Board to unilaterally impose
a $10 million debt upon
homeowners?
A: Absolutely not. (Google
Hawaii Revised Statutes
Section 514B-138.)
Q: Should the Board continue
to blindly follow the advice of

its consultant and legal team?
A: No. The consultant has
admitted to making mistakes
and rendering opinions without
first completing testing.
The Board's counsel was
reprimanded by the Office of
the Disciplinary Counsel for
misrepresenting material
facts to homeowners.
Q: Do you think that a water
leak exists in the Moana
Pacific PEX system?
A: No, there is no report of
any leak at Moana Pacific
due to the PEX system.
Q: Can we afford the costly
and substantial burden of

further legal/professional
fees, with apparent benefit?
A: No, we have already
spent $1.69 million, with an
additional $600,000 already
budgeted for 2013.
Q: Do we have options?
A: Yes. We should heed the
Court's repeated orders to
comply with the Contractor's
Repair Act process (HRS
Chapter 672E). This should
have been completed before
suit was filed. We also need
to consider all available data,
be better informed and more
engaged in the decision-
making process.

Next Steps for Owners & AOAO Board
Moana Pacific Home Owners
IAttend Board meetings ~

Ask questions ~ Obtain
complete and accurate
information

I Engage your neighbors ~
Educate yourself on key issues
~ Make informed decisions

I Exercise your voting rights ~
Elect objective Board
members ~ Control spending

I Monitor board decisions ~
Demand accountability and
transparency

Moana Pacific PEX System
Passes Critical Testing

Other PEX system
with clamp

Moana Pacific AOAO Board
I Follow the provisions of the

Hawaii Contractor's Repair
Act as ruled by the Court

I Re-assess data and
investigative reports with
due diligence and objectivity

I Engage owners in the
decision-making process

I Be transparent
IAllow owners to have a

voice in their future and to
vote on whether capital
expenditures are needed

IThe brass fittings in Moana Pacific's PEX
system meet or exceed all applicable
international and national industry standards.

IThe brass fittings have and will continue to
, _ maintain their physical shape and size. Even

In June, 2012, the attorney for KCR Development
LLC retained Dr. Behzad Bavarian to conduct a
comprehensive scientific study on Moana Pacific's
PEX system. Dr. Bavarian is a material / metal-
lurgical engineering professor on the faculty of
California State University at Northridge. He has
30 years’ of experience in his specialized field of
corrosion studies. In 2012, he received the NACE
International Technical Achievement Award from
the National Association of Corrosion Engineers,
being recognized by his colleagues for his
outstanding contribution in his field.

Based upon extensive scientific testing and
related life modeling, completed in October,
2012, Dr. Bavarian has determined:

.\\
-5.-,9
.v-

of Moana Pacific with
no clamp

PEX system for Moana Pacific with no

.o\‘“
under excessive water pressure testing, the
fittings remained properlyjoined to the piping.

I Metallurgical analysis and Micro-hardness
measurements prove that the brass fittings have
no internal defects or cracks tand have not been
compromised in their mechanical strength and
integrity or their ability to perform.

IThe corrosion/dezincification rate of the brass
fittings is minimal and will decrease overtime.
Extensive and analysis data results for modeling
to determine the life use of these fittings confirms
that the fittings will continue to perform for at
least fifty (50) years, and possibly as long as one
hundred (100) years.
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Members of the Committee on Finance
Twenty-Seventh Legislature
Regular Session, 2014

Re: H.B. 2656
Hearing on February 20, 2014, 12:00 p.m.
Conference Room 308

Dear Chair, Vice-Chair and Members of the Committee:

My name is Charles Pear. I am appearing as legislative counsel for ARDA Hawaii.

ARDA Hawaii opposes the bill as presently drafted. ARDA Hawaii is currently having
productive discussions regarding proposed revisions with some of the other stakeholders. A
copy of the most recent draft of the stakeholders is attached.

The bill as currently drafted would apply to time share condominiums.

In recent years, most time share resorts have been developed and are operated by major
hospitality brands such as Disney, Westin, Hilton, Marriott and so on. In virtually every case, an
affiliate of the brand owner serves as the managing agent of the condominium.

In addition, most of these hospitality companies own and operate a vacation club that
allows owners of time share interests in a Hawaii resort to exchange their Hawaii use rights for
the right to use other time share plans in their vacation club. For example, an owner in Disney’s
Aulani resort may choose instead to stay in the Animal Kingdom time share plan at Walt Disney
World.

If the managing agent is discharged, however, then the project will no longer be branded
as a Disney, Westin, Hilton or Marriott resort. In addition, the resort will no longer be a
participating resort in the company’s vacation club.

In time share plans, it is very common for only a handful of owners to attend a meeting of
the association of owners. Under the bill as presently drafted, if a dozen ovtmers attend a meeting
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and seven of them vote to terminate the management agreement, then the project would lose its
branding and all of the owners could lose their rights to participate in the vacation club.

This is a very important decision for the members of a time share plan. While there may
be valid reasons for a.n association to terminate its management agreement, such a decision
should not be made without the consent of at least a majority of all of the owners, not just a
majority of the handful that attend an association meeting.

For the foregoing reasons, ARDA opposes the bill at least as to a time share plan. We
fully understand that circumstance may differ for a condominium used as a principal residence
by the owners who live in the project. But if the committee is inclined to advance the bill, we
ask that you require that the vote of a majority of all the owners, notjust a vote of a majority of
owners present, be required in the case of a time share condominium.

Thank you for your kind consideration of this legislation. I would be happy to take any
questions if you think that I may be of assistance.

Very truly yours,

MCCORRISTON MILLER MUKAI MACKINNON LLP

-'C/

Charles E. ar, Jr.
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Proposed Revised Bill

SECTION 1. Chapter 514B, Hawaii Revised Statutes, is amended by adding a new section to
subpart B of part VI to be appropriately designated and to read as follows:

"§514B- Association meetingg; failure to obtain a quorum.

Lg) If the association is unable to obtain a quorum at the first annual meeting of the
association in any year. then the association shall continue the meeting at least once for no more
than ninety days.

(Q) If the association does not continue the first meeting_pursuant to subsection (al. then
the board of directors shall call a continuation of the annual meeting within ninety dayi

(cl The quorum requirement at the continued meeting shall be reduced to one-half of the
reguirement as stated in the bylaws."

SECTION 2. Chapter 514B, Hawaii Revised Statutes, is amended to amend Section 514B-107
by adding new subsections (g), (h) and (i), to read as follows:

“(gl Notwithstanding any provision of the declaration and bvlaws. the board of an
association managed by a managing agent shall have the authority to employ and terminate a
managing agent subject to subsection (h).

_(h) Such employment may be tenninated by vote of a majoritv of the unit owners at an
association meeting. If the employment is tenninated. the managing agent contract will continue
for no longer than three months from the date of tennination. and the board shall employg
different managing agent.

Q) The provisions of subsections (gl and (h) shall not apply to a project in which a
majoritv of the units have been submitted to one or more vacation plans. or in which one or more
units has been submitted to a vacation plan established by the developer of the proiect or by an
affiliate of the developer.

For purposes of this subsection (il: (1) “majority of the units” means units to which are
pppurtenant more than fiftv_per cent of the common interests appurtenant to all units. other than
any commercial units. in the project: a.nd (2) a “vacation plan” is a plan or program that
constitutes a time share plan subject to chapter 514E. or that would constitute a time share plan
subject to chapter 514E but for the fact that the period during which the owners have the right to
use, occupy or possess the units in the plan equals or exceeds sixty dayiper year.”

SECTION 3. Statutory material to be repealed is bracketed and stricken. New statutory material
is underscored.

SECTION 4. This Act shall take effect on July 1, 2014.
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