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Chair Dela Cruz and members of the Committee, thank you for the opportunity to submit 

written testimony on H.B. 1374, H.D. 1. 

The Department of Accounting and General Services (DAGS) opposes H.B. 1374, H.D. 

I. The following reflects our concerns and suggested amendments. 

The proposed changes in H.B. 1374, H.D. I are not necessary, because criteria such as 

past performance may be included as criteria under the competitive sealed proposal (CSP) 

process pursuant to § 103D-303, Hawaii Revised Statutes (HRS). The integrity of a truly 

objective competitive sealed bid (CSB) process under § I 03D-302, HRS, should be maintained 

within the procurement code. 

Because the basic premise of the procurement code is to always use the CSB process 

unless it is determined to be "either not practicable or not advantageous to the State to procure by 



competitive sealed bidding," DAGS suggests changes to the HRS to allow agencies to choose a 

procurement method without having to make the above-referenced determination and that the 

Procurement Policy Board revise the Hawaii Administrative Rules accordingly. The following 

are DAGS' suggested amendments to the HRS: 

Amend §I03D-301 to read as follows: 

"Methods of source selection. Unless otherwise authorized by law, all contracts shall be 

awarded ley sSffij3etitive sealeEl eiElEliRg3 pursuant to [seetisR IQ3D 3Q2, e)(sejlt as jlfsviEleEl iH:] 

the following sections. as applicable: 

(J) Section l03D-302 (Competitive sealed bids): 

[EB] ill Section 103D-303 (Competitive sealed proposals); 

[~] ill Section l03D-304 (Professional services procurement); 

[~] ill Section 103D-305 (Small purchases); 

[f4j] ill Section I03D-306 (Sole source procurement); and 

[~] ® Section 103D-307 (Emergency procurements)." 

Amend §103D-302(a) to read as follows: 

"Competitive sealed bidding. (a) [CsRtraets SHall ee awarEleEl ey eSffij3etitive sealeEl eiElEliHg 

e)[sejlt as stHefwise jlfsviEleEl iR sestisR 1 Q3D 3Q 1.] Awards of contracts by competitive sealed 

bidding may be made after single or multi-step bidding. Competitive sealed bidding does not 

include negotiations with bidders after the receipt and opening of bids. Award is based on the 

criteria set forth in the invitation for bids." 

Amend §103D-303(a) to read as follows: 



"Competitive sealed proposals. (a) Competitive sealed proposals may be used to procure goods, 

services, or construction [that are either flet jlf!letieaele er flet aa--;aatageeHs te the State te 

jlreeHfe Ily eeffljletitiYe sealea Iliacliflg]." 

Because the current language for CSP under §I03D-303, HRS, allows for evaluation 

criteria such as past perfonnance, we do not feel it is necessary to add the proposed language 

change as it unintentionally imposes a restriction on what factors agencies shall set forth in the 

request for proposals. 

The current language proposed in this bill will add delays to the procurement process, as 

well as create confusion and controversy to the CSB or low bid process. 

We strongly encourage amending the language ofR.B. 1374, R.D. I, as it is critical that 

the current CSB process be maintained in the procurement code so that all State and County 

procurements can be evaluated in a consistent, obj ective, fair, open, and competitive manner and 

not be confused with a subjective process which exists under the CSP process. 

Thank you for the opportunity to submit written testimony on this matter. 
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HB 1374,H!Dl (HSCR811) RELATING TO PROCUREMENT. 
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. contraCtorincluding.a review of delays, cost overruns, and compliance 
with proji:lctrequirements. . . 

Depart'llll"fs Pos.ition: . . .•. 
The DepartmenlofEduca.tion (DOE)supportsthis bill. Howeyer; the DOE believesttrat the best 
avenue of improving the prqcurement system' without jeopardizing existingpr,oteetionsis!o . 
remciv~ the'pr~f~fenr:eforthe bidsolJrce s~lectfqi:r.·meihodin·HRS§>1 d3D-301. Tiijs,wOlJld.· 
rEmiove.thepreference for the .Iow:bid . proceSs in the state procurement code and would·achieve 
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Allowing purchasing·agencjes to usecompatitive se~led ipr<?po,~alsarid. other. qptionsalready. in 
theptqcurementc:qd~eq!J~lIy without requiring justificationtodeyiate{romthe. preferred .method . 
of low oid.would effectuate this. . .. 

Another .option would be td est~blish .an evaluation process as proposed in this. legislation within 
HRS§ 1030"310 Responsioj[ity .of Offerorswhich wouldexpresslyallowIhe proc:uririgagencyto 
disqua'lifYa potential oidder based onp'oor pastperforn,ance,would better achieve the intent of 
this bill." . 

. Thank you for this opportunity to provide testimony. 
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Senate Committee on Economic Development, Government Operations and Housing 

The DOT opposes H.B. 1374, H.D. 1 that proposes to factor a bidder's past 
performance in competitive sealed bidding, competitive sealed proposals and 
professional services methods of procurement. 

The foundation of the procurement code is to encourage economic competition by 
ensuring that all persons are afforded an equal opportunity to compete in a fair and 
open environment. 

This proposed change of consideration of contractor's prior delays, cost overruns, 
corrective actions, responses to notices of deficiencies, and assessments of the 
bidder's prior work may have the appearance of limiting competition. Its impact may 
lead to a few contractors being awarded a disproportionate number of contracts. 

Further, including past performance as an evaluation factor in the procurement code is 
not necessary as the procurement code already has the requirement under the 
Competitive Sealed Bid (CSB) method of procurement that contract award be made to 
the lowest responsible and response bidder whose bid meets the requirements and 
criteria set forth in the invitation for bids. HRS § 302(3)(h). 

Responsible is defined in the procurement code as "a person who has the capability in 
all respects to perform fully the contract requirements and the integrity and reliability 
which will assure good faith performance." HRS § 1030-104. 

The purchasing agency has the flexibility to include provisions in the specifications that 
help to determine the responsibility of bidders. For example, the proviso, "contractor 
shall have performed similar work for at least two years prior to the bid date. Failure to 
meet this requirement shall be cause of disqualification." During bid evaluation, certain 
items are verified. If, during bid evaluation, the purchasing agency has any doubts on 
the responsibility of the bidder, the purchasing agency may, under HRS § 1030-310, 
"inquire whether the bidder has the financial ability, resources, skills, capability, and 
business integrity necessary to perform the work ... the purchasing agency may require 
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the bidder to submit answers, under oath, to questions contained in a standard form of 
questionnaire ... whenever it appears from answers to the questionnaire or otherwise, 
that the prospective offeror is not fully qualified and able to perform the intended work, a 
written determination of non responsibility of an offeror shall be made by the purchasing 
agency." 

This bill proposes to factor past performance as a criteria in the evaluation of 
Competitive Sealed Bids, Competitive Sealed Proposals, and Professional Service 
Contracts. The current procurement code considers the proposed factors of past 
performance in Competitive Sealed Proposals and Professional Service Contracts. 

A revision to the Competitive Sealed Bid provision in the Procurement Code may limit 
the opportunity that a new contractor may have when seeking to contract with the state. 
Its effect could lead to more bid protests. Moreover, bid evaluation may be prolonged 
as coordination between state agencies to determine whether a contractor's past 
performance has been satisfactory may affect the timeliness of the DOT project delivery 
process. 

Thank you for the opportunity to provide testimony. 
/1,>. 
I~' ......... "'( 
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Aloha Chair Dela Cruz, Vice. Chair Slom and Members of the Committee: 

The Pacific Resource Partnership (PRP) is a labor-management consortium representing over 240 
signatory contractors and the Hawaii Regional Council of Carpenters. 

PRP continues to support HB 1374, HDI Relating to Procurement, which allows past performance to 
be factored into future bid selection of a contractor including a review of delays, cost overruns, and 
compliance with project requirements. This measure would also include in each bid evaluation a review 
of assessments from past work from a potential contractor, and allow departments to consider the 
assessments when making contract awards. 

PRP also supports the addition of the proposed SD I, as a meaningful clarification of the designation of 
agency procurement officers. 

Previous testimony has been submitted noting that current law already allows such.factors to be 
considered, however, construction contractors with records of delays, overruns and violations on public 
works projects are still securing public works awards with no consideration of poor past performance. 
The common practice is to ignore poor past performance provided the construction contractor is the low 
bidder. Procuring agencies need to develop systems to give weight to contractors' performance records 
on public works projects. 

Various models can be considered during the process of rulemaking, for example, point-systems, or 
some kind of system allowing a contractor to place its statement in record, along with a procurement 
officer's evaluation, and show that models for implementation exist. An isolated problem or 
extraordinary project conditions does not need to exclude the contractor from future bidding. 

1100 Alakea Street. Alakea Corporate Tower, 4" Floor. Honolulu, ill 96813 
Tel (808) 528-5557 • Fax (808) 528-0421 • www.prp-hawaii.com 
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PRP, in its capacity as construction industry "watch dogs", has monitored multiple private as well as 
public works projects over the recent years. We feel this is a great first step in "weeding out" 
unqualified contractors; this helps ensure the probability that the right contractor is chosen for public 
works contracts. Legislation such as this only makes it less likely that the wrong contractor is chosen. 

For the reasons mentioned above, we respectfully ask for your support on HE 1374, HDI, Proposed 
SD I. Thank you for the opportunity to share our views with you. 
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Statement of the Hawaii Regional Council of Carpenters 
On HB 1374, HD 1 and Proposed SD 1 

The Carpenters Union continues to support HB 1374, HD 1, as providing for the 
best use of taxpayer dollars, and to stop rewarding poor construction practices on public 
works. 

We have no objection to adding the content of the proposed SD 1, as a meaningful 
clarification of the designation of agency procurement officers. 

Currently, construction contractors with records of delays, overruns and violations 
on public works projects may secure further public works awards with no consideration 
of poor past performance. 

Testimony has been submitted that current law allows such factors to be 
considered, but the practice is to ignore poor past performance as long as the construction 
contractor is the low bidder. There is a need to, as others have testified, to remove the 
requirement that considering factors other than "low-bid" must be justified before being 
done. Procuring agencies need to develop systems to give weight to contractors' 
performance records on public works projects. 

In the process of rulemaking, various models can be considered to provide for, as 
an example, avoiding disputes over post-project evaluations. Point systems, or a system 
of allowing a contractor to place its statement in the record along with a procurement 
officer's evaluation, show that models for implementation exist. A one time problem, or 
extraordinary project conditions, need not close the door on a contractor's future bidding. 

The solution may not be easy and business-as-usual, but doing nothing is not 
acceptable. 

With the passage ofHB 1374, HD 1 by the Committee, implementation models 
can be sought out, as used in other jurisdictions, including the federal government, to 
prevent repetitive public works awards to those who have cost the public money, and the 
timely use of needed facilities. 
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Dear Chair Dela Cruz, Vice Chair Slom and Members of the Committee, 

The General Contractors Association (GCA) is an organization comprised of over six hundred 
(600) general contractors; subcontractors, and construction related firms. The GCA was 
established in 1932 and is the largest construction association in the State of Hawaii. The GCA's 
mission is to represent its members in all matters related to the construction industry, while 
improving the quality of construction and protecting the public interest. 

H.B. 1374, HDI proposes to amend Sections 103D-302, 103D-303, and 103D-31O, Hawaii 
Revised Statutes (HRS), which would allow past performance to be factored into future bid 
selection of a contractor including a review of delays, cost overruns, and compliance with project 
requirements. 

While GCA supports the intent of this measure, it finds that this legislation is unnecessary 
because such qualification criteria is already permitted under 103D-302(f) under the invitation 
for bid process. Under Section 103D-302(f), HRS an invitation for bid may set the requirements 
to determine qualifications and criteria for a project. 1n other words, the agency may set the 
criteria and qualifications for the bidder in its bid specifications, which could include such 
criteria as past performance, recent proj ect history and any other qualifications an agency may 
find necessary. 

The GCA respectfully recommends replacing the bill's contents with the suggested amendments 
to Section 103D-302(i), which will accomplish what the current version of the bill is attempting 
to do. 
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(i) [WheR it is llSt pmetieallie ts initially prepare a pHFehase eeserijltisll 
Is SHjlpsrt an frY/are easee Sll priee, 1 aAn invitation for bids, which 
requests the submission of unpriced offers to be followed by an invitation 
for bids limited to those bidders whose offers have been qualified under 
the criteria set forth in the first solicitation, may be used. If a multi-step 
sealed bidding process is used, the notice and the invitation for bids shall 
describe each step to be used in soliciting, evaluating, and selecting 
unpriced offers. 

Thus, while GCA is in support of ensuring that bidders are qualified and meet certain criteria, 
especially for highly complicated projects, this bill and the proposed changes to certain sections 
of Chapter I03D are unnecessary. 

Thank you for this opportunity to present our views on this measure. 


