
35b STAND. COM. REP. NO. 

Honolulu, Hawaii 

FEB 1 5 2013 
RE : S.B. No. 1308 

S . D .  1 

Honorable Donna Mercado Kim 
President of the Senate 
Twenty-Seventh State Legislature 
Regular Session of 2013 
State of Hawaii 

Madam : 

Your Committee on Health, to which was referred S.B. No. 1308 
entitled: 

"A BILL FOR AN ACT RELATING TO HEALTH CARE PROVIDERS," 

begs leave to report as follows: 

The purpose and intent of this measure is to establish a new 
rule of evidence that allows expressions of apology or compassion 
and other benevolent acts to be made by health care providers 
without fear of these statements or acts being used as evidence to 
prove liability for any claim arising out of an adverse medical 
outcome. 

Your Committee received testimony in support of this measure 
from the Hawaii Medical Association. Testimony in opposition to 
this measure was submitted by the Hawaii Association for Justice. 

Your Committee finds that rule 409.5 of the Hawaii Rules of 
Evidence allows an individual or entity to express sympathy and 
condolence concerning the consequences of an event in which the 
declarant was a participant without the expression being used to 
establish liability. However, this rule does not specifically 
protect communication that amounts to an apology, which could be 
admissible as evidence to establish liability, or communication 
with a health care provider regarding the consequences of an 
unanticipated medical care outcome involving pain, suffering, or 
death. 
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Testimony submitted by the Hawaii Medical Association 
indicated that thirty-four states have enacted apology laws that 
protect expressions of apology made by health care providers from 
being used as evidence to prove liability. The Hawaii Medical 
Association also cited studies that indicate that when doctors 
apologize for adverse medical outcomes, patients are less likely 
to litigate, thereby reducing the number of malpractice claims and 
reducing litigation costs. This measure protects communication 
that amounts to an apology made by a health care provider so that 
these statements may be made without fear of being used to prove 
liability. 

Your Committee notes the concerns raised by the Hawaii 
Association for Justice that this measure should be first 
submitted to the Judiciary's Standing Committee on Evidence, which 
possesses the expertise, responsibility, and institutional 
knowledge needed for consideration of changes to the rules of 
evidence like this measure proposes. Your Committee further notes 
the discussion with the Hawaii Medical Association and Hawaii 
Association for Justice regarding the different types of 
expressions that could be made by a health care provider and 
encourages this discussion to continue with your Committee on 
Judiciary and Labor if that committee chooses to schedule this 
measure for a hearing. 

Accordingly, your Committee has amended this measure by: 

(1) Deleting the word llfaultll as one of the expressions that 
could be made by a health care provider concerning an 
unanticipated medical care outcome; 

(2) Inserting an effective date of January 1, 2050, to 
encourage further discussion; and 

(3) Making technical, nonsubstantive amendments for the 
purposes of clarity and consistency. 

As affirmed by the record of votes of the members of your 
Committee on Health that is attached to this report, your 
Committee is in accord with the intent and purpose of S.B. 
No. 1308, as amended herein, and recommends that it pass Second 
Reading in the form attached hereto as S.B. No. 1308, S.D. 1, and 
be referred to the Committee on Judiciary and Labor. 



STAND. COM. REP. NO. 
Page 3 

Respectfully submitted on 
behalf of the members of the 
Committee on Health, 

/ 

JOSH GREEN, Chair 
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The Senate 
Twenty-Sevent h Leg is1 at u re 

State of Hawai'i 

Record of Votes 
Committee on Health 

HTH 

Bill / Resolution No.:* I Committee Referral: I Date: I 

I I 

0 The committee is reconsidering its previous decision on this measure. 

If so, then the previous decision was to: 

The Recommendation is: 

0 Pass, unamended o/Pass, with amendments 0 Hold 0 Recommit 
231 2 231 1 231 0 231 3 

Adopted [7 Not Adopted 

*Only one measure per Record of Votes 
Revised: 01/22/13 


