Testimony to the Senate Committee on Human Services
The Honorable Senatar Rosalyn H. Baker, Chair
The Honorable Senator Brian T. Taniguchi, vice Chair

tMembers of the Committee

Wednesday, February 22, 2012
9:00 am Room 228
State Capitol, Conference

Testimony by

Raelene Tenno
Favor this bill with comments Q‘Or’ J”EM)

Bill No. and Title: SB 2010 RELATING TO TENANCY .

Purpose: Prohibits adoption of bylaws that require owner {6 obtain approval of association to rent or lease or for a
particular tenant, provided that rental or lease agreement requires fenant te comply with bylaws and. owner indemnifies
association for any loss caused by tenant.

Good morning and Thank you for allowing my testimony on $8 2010.

{'ve been a Condo owner and board meémber since 1950 and served as president of the board for a few vears. I'm stili a
condo owner and rent out 1 unit in Pokai Bay Cabanas in Waianae which | acquired in the last few years. 1am active and
aware of Condo issues and am curiently a board member of Hawaii Council of Association of Apartment Qwners
{HCAAQ). | am not here as a representative of HCAAQ but as an Individual fighting my fight.

At Pokai Bay Cabanas, they have a within their 1993 Restated Declaration of Convenants, Conditions and Restricitions
and By-Laws {copy attached) a condition that seems inappropriate for an Association to demand of Owners and any
prospective owners. '

Paragraph 15, in short, requires that any current owner wishing to sell or rent his unit must give to the board 10 days
written nofice of the terms of any contemplated sale or rental. The notice must specify the name and address of the
proposed purchaser or renter (tenant}). The board then has the irrevocable option to. purchase. or rent the unif upon the
same terms. If the Board does not accept the option, the owner may then and within 80 days, sell or rent their unit to
the proposed buyer or renter with the specified terms of the written 10 day notice. But no such owner may rent the
unit without 1% submitting to the Resident Manager for approval by thie Board comprising of a Rental Screening
Committee, This must be done prior to the signing of any rental agreement. This provision does. not apply to
foreclosures or the mortgagee renting or selling the unit nor does it apply to the right of an Owner to gift or bequest
their intersst.

The weirdest part of paragraph 15 is the énd which states “shall become void and of no effect 21 years after the death
of the survivor of the now living descendants of John F. Kennedy, President of the United States.”

As long as | have been a condoowner and taking all the educational seminars from HCAAO or CAf eath one always
emphasizes the statement to Board members “do not do anything that would put your association atrisk or create a
liability to the association”.

‘The by-laws and or declarations and 514 A88 or B have _provisions‘ in them requiring Owners, guests and their ténants
must comply with the by laws, House Rules and declarations but if these rules are against the common sense and have
the potential to put the Association at risk of Federal Housing laws then there needs to be a change.

| have attached for your reference the Rental Screening Committee form titied “Pokai Bay Cabanas Rental Application”.



The application asks for items that can be construed as an invasion of privacy by asking if the prospective renter has
food stamps and how much. 1f the board were to deny an appticant that is on section 8 and or has food stamps, it could
become a fair housing issue. Thus, creating a huge lfabifity to the Board and their Rental Screening Committee which is
camprised of Board members.

Additionally, HRS467-1 (attached) has specific language definitions of a Real Estate Broker or Sales person. Under
Hawaii Law if you are not the title owner to the property, you must be a licensed Real Estate person in order to “offer to
manage any real estate”. Rental Screening is a management function of the Owner or the Owners designated Property
Manager. .

By Pokal Bay Cabanas requiring & Rental Screening Application and Screening Committee or the name and address,
terms or any contemplated sale or rental violates HRS-467-1. ’ .

My rental lease agreement is 9 pages long and-adds in provisions of the House Rules and also has an additional fine that
the tenants must pay should they violate the house rules and incur-a fine. Additionally, the Landlord Tenant Code has
provisions for House Rule violations {521-72)that can an Owner can pursue 1o remove a tenant.

f went to RICO with my complaints of the Association and was referred to the Real Estate Commission which referred me
ta a Condo Specialist. Their reply was "you need to get the owners involved”, basically do a Condo 8oard fight.

i should not have to do a Board fight to get the Board to comply with the Hawaii Law. It should also be a fiduciary duty
of the attorney and of the managing agent, since they are the licensed professionals to be sure the ADAD functions and
operates under the law. '

| wrote a ietter o the Associations attorney, who is very active in the Condo community. In fact, he served as the
Community Associations Institute Hawail Chapter, education Chairperson in 2010. Of course,  did not get a reply back
since he can only respond to inguiries presented by the Board, But my letter prompted an increase to the House Rule
from $25.00 to 5500.00 if a ténant is not prescreened,

This is not an isolated area. At a recent HCAAD seminar, | asked my fellow table guests on how they felt about the rental
screening by the Association. | was told by 1 person that her daughters have been subject to the same treatment plus
they wanted to know their marital status.

t respectfully and humbiy ask the committee to remember that these board members are volunteers and mostly are not
educated or trainad in Real Estate or Housing Laws, Sometimes they need to be protected from themselves.
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§467-1 Definitions. As used in this chaptern:

"Commission” means the real estate commission of the State.

"Custodian or c¢aretaker" means any individual, who for
coempensation or valuable consideratien, is emploved as &n employse by
a single owner and has the responsibility to manage or care for that
real property left in the individual's trust; provided that the temm
Yrustodian” or "caretaker” shall not include any individual who lsases
or ¢ffers to lease, or rents or offers to rent, any real estate for
more than a single owner; provided further that a single owner shall
not include an association of owners of a condominium, cooperative, or
planned unit development, :

"Hotel” includes a structure or structures used primarily for the
business of providing transient lodging for periods of less than
thirty days and which furnishes customary hotel services including bug
not limited to front desk, restaurant, daily maid and linen service,
bell service, or telephone switchboard; provided that for the purposes
of this chapter, apariments or units in a proilect as definsd by
section 514A-3 or 514R-3 that previde customary hotel services shall
be excluded from the definition of hotel. The definition of hotel as
set forth in this section shall be in addition to and supplement the
definition of "hotel” as set forth in the various county ordinances.

"Real estate” means and includes lands, the improvements thereon,
leaseholds, and all other interests in real property. It shall be
immaterial that a transaction also involves properby other than real
estate, as for example a transaction for the sale of an ongoing
business, an asset of which consists of a leasehold or other intserest
in real preperty. In such a case, to the extent that real estate is
involved, it shall be considered a real estate transaction-for the
purpese of this dafinition. _

"Real estate brokexr" means any person wheo, for compensation or a
valuable consideration, sells or offers to sell, buys or offers to

uy, or negotiates the purchase or sale or exchange of real estate, or
lists, or solicits for prespective purchasers, or who leases or offers
to lease, or rents or offers bto rent, or manages or offers to manage,
any real estate, or the improvements thereon, for cthers, as & whole
or partial vocation; or who secures, raceives, takes, or accepts, and
sells or offers to sell, any option on real estate without the
exercise by the person of the option and for the purpese or as a means
of evading the licensing requirement of this chapter.

"Real estate salesperson” means anv individual whe, for a
compensation or valuable consideration, is employed either directly or
indirectly by a real estate broker, or is an independent contractor in
association with a real estate broker, to sell or offer to sell, buy
or cffer to buy, or list, gr selicit for prospective purchasers, or
who_leases or offers to lease, or rents or offers to rent, Or manages
or offers to m§§§ge, any real estate, or the lmprovements thereon, for
others as & WholLe OF DATLIAL VGCATTon; or who secures, receives,
takes, or acgepts, and sells or offers to sell, any option on real
eatate without the ezercise by the individual of the option and for
the purpose or as a means of evading the licensing requirements of

hutp/Awww.capitol.hawaii. g()v.r’ilrSCtirreIw"\f'cll 0_Ch0436-0474/HRS0467/HRS 0467-000... 2/13/2012
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this chapter. Ewvery real estate salesperson shall be under  the
direction of a real estate broker for all real estate transections. (L
1933, © 140, $1; RL 1935, §7310; am L 1935, ¢ 126, §§1, 2: am I 1941,
¢ 205, pr of §1; RL 1945, §7731; am L 1949, ¢ 277, $1; am L 1953, ¢
252, §1; RL 1953, §170-1; am L 1361, c 1%4, $1; HRS 8§467-1:; am L 1974,
¢ 141, 81; am L 1977, ¢ 187, §1(2); am L 1985, c© 141, §$Z; gen ch 1985;
am [ 1988, ¢ 145, 81; am L 1989, < 217, §2; am I 19%4, ¢ 100, 81; am L
1985, < 241, §1; am L 1997, ¢ 289, §2; am I, 1999, ¢ 47, 84 and ¢ 240,
§10; am L 2004, < 164, §13; am L 2008, ¢ 28, §101° '

- Cross References

Discrimination in real estate transactionsg, see chapter 515.
Uniform land sales practices act, see chapter 484.

Case HNotes

Whether party was engaged in real estate broker activities was a
gquestion of fact. 682 7. Supp. 1239. ‘

Rrcker's rights to compensation. 47 H. 220, 386 P.2d 855,

Evidences lagislative intent to regulate "middlemen”. &8 H. 371,
715 P.2d 805.

Previous Yoll¢ Ch0436-0474 Next
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§467~2 Exceptiong. The provisions requiring licensing as a real
estate broker or salesperson shall not apply:

(1)

(2}

(3).

(4
{3)

To any individual who, as owner of any real estate or acting
under power of attorney from the owner, performs any of the
acts enumerated in the definiticns of real estate breker and
real estate salesperson with reference te the real estate;
provided that the term "owner" as used in this paragraph-
shall not include any individual engaged in the pusiness of
real estate development or brokerage or include an
individual who acquires any interest in any real estate for
the purpose or as a means of evading tha licensing
requirements of this chapter; and provided further that the
term individual "acting wnder power of attoerney” as used in
this paragraph shall not include any individual engaged in
the business of real estate development or brokerage or any
individual who acts under a power of attorney for the
purpose ¥ as a means of evading the licensing reguirements
of this chapter;

o any person acting as a receiver, trustes in bankruptey,
personal representative, or trustee acting under any trust
agreement, dead of trust, or will, ¢r otherwise acting under
any order of authorization of any court;

To any individual who lsases, coffers to lease, rents, or
vffers to rent, any real estate or the improvements thereon
of which the individual is the custodian or tarstaker;

To any perscen whe manages, rents, or operates a hetel; or
To any provider agency owning, leasing, operating, or
managing & homeless facilityv or any other program for the
homeless authorized under part XVIT of chapter 346. [L 1933,
c 140, §12; RI. 1835, §7311; am L 194%1, c 205, pt ¢f §1; RL
1945, §7732; RL 1955, §170-2; am 1 1981, ¢ 134, $2; HRS
§467-2; am L 1971, ¢ 26, §Ll; am L 19786, ¢ 200, pt of §1; am
1. 1985, ¢ 141, §3; gen ch 1985; am L 1989, ¢ 217, §2; am L
1991, ¢ 212, §6; am L 1994, ¢ 100, §Z; am L 1997, ¢ 380,
§17; am L 1988, ¢ 212, §3; am L 2007, ¢ 249, §22:; am L 20190,
c 89, §6] ’

Attorney General Opinions

Exception does not apply to an employee of a corporation. Att. Gen.

Op. 66-6.

Previous

Yoll0_Ch0436-0474 Next
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Ms, Raelene Tenne
PO, Box 283198
Honoluln, HI 96828

@ Fola: Bay Beach Cabanas LUnit 318

Al

Dear »ds Tenno:

fam writing 30 yeu on behal? of the Board of Direstors for ACAQ Pokai Bay Beach Csbanas

it has been reported (0 us that an unscreened tenant moved inte Ut 316 on Januars 15 2600 Thys action

A

violates House Rule 2. C which states:

“Np rentals may be effected without the approval of the Rental Screening Commitree.”

The Board of Dirgeiors oy Pokal Bay Beach Cabanas has acourdingdy mpised o fine of 823 for g fnanon,
which wili bg posted o s our aCooun

A3 we have previousiy pointed out 12 you, the tenant sereening provisions were reviewsd and authorzea by
the faw finm of Motooka, Yamamote & Revere,

We received an incomplete tenant registration form, but have not as vet received a completed screening
form. Al this time. we ask that von comply with the requirements of the House Rules for Pokai Bav
Beach Cabanas in all respects in ovder xo aveid referral of this or other matters to the assacm:ma
attornev for resolution,

0

Thank vou i advance for your anticipated cooperation in felomg us 1o mamtain Poka: Bas Beach Cabanas 1o
the standard reguired of al] cwners.

of assistaree 1n clarifying any Mouse Rule concemns, pleass do ot hesitatewo Jonme! me as

-

iz 2
vidicated b

{iv

Very mruiy vours,

Hawalian Properties, Lid,
gent far »%OAO_ kar Bay Beach Cabanas

Sy it AN

szocianon Manager
7 direct




Appdying for PBBC UNIT Numbes

Wsm )

WBW ‘
Applicant’s address i | TR AR LAl
Telephoise Numbers: Foms Work: ——

Diiver’s Livensed Pt 1u’h/“'"\
Toiat § Ocenprats of Rexstal Unit AL YD ¥

Reatsl History
Present Lendlord’s .

- Name Phone
Poxvicus Landiond Prone

WMWBW - ;
Row long?

Creret Occupation
Empieyer’stmandAxﬁreea

Qmmusalary
Do yon recetes welfare? _ .
Cash Amount Food Stamps \fﬂj H
Other Satroes of Tecoms : o _ Jc.o'f,oﬁf & Nﬂ 7
Vebices Informartion

#of Vehibles
Description of all vehicles

i) License plate # ___ Make/Model Year

2) Liccnseplated Make/Model Year EXHiBn T

Personal History — Yes or No , . ?J

1} Have you ever been evicted?
Y. — o e i S
2) Have you ever feled to pay your rent on time?
Applicant's Signature

Co-Applicent’s Signature

——— e Date:



House Rules Update
TO ALL HOMEQOWNER(S):

Due to the problem of unscreened tenants committing violent acts on
property, the Board of Directors for POKAI BAY BEACH CABANAS voted
the below fining policy change to the House Rules at its meeting on Aprif 11,
2010 : '

Enforcement, Section M. of House Rules is added as follows;

ANY OWNER FAILING TO HAVE TENANT(S) PRE-APPROVED
BY THE RENTAL SCREENING COMMITTEE IN ADVANCE OF

MOVE-IN OF THE I'NSCREENED TENANT, SHALL BE FINED

$500.00.

This change 1s in effect immediaely,

Please file this notice with your copy of the House Rules.

Please feel free to contact our office for any further questions or clarifications
at (808} 339-9777. ,
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On / / / ?/ :1’" *'*"‘-&j: ahouz 2 m ; 'p.n., you violated the following By-Laws No.
_ﬁ—_ W 1-53' e and/or House Rules No.

f é ) (1 j of Poicai Bay Beach Cabarius, as described
be!w

r"

35553‘3 vé ﬁys?zgﬁ

There is 2 §10900 fne for the viclatonfs} which must e paid by SEEIEIA

Be infurmed that I you continue Holading or again viclate the above-referencesd
rulee or erms after 15 days, then vour tenency st the Premises mey be
ta@at&@andmmaybeawﬁfarmeaﬁmdmem.“
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