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THE SENATE
TWENTY-SIXTH LEGISLATURE, 2012 S . B . N O . 2 azq

STATE OF HAWAII ,
JAN 202012

A BILL FOR AN ACT

RELATING TO TAXATION.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. vIn 2009, the legislature faced an unprecedented
bﬁdget challenge - a shortfall of approximately $2,100,000,000
through the end of the fiscal biennium. Despite adoption of a
balanced budget and financial plan in 2009, in 2010 the
legislature was.confronted with an additional budget shortfall
of approximately $1,200,000,000 through the end of the fiscal
biennium. As the economy continued the struggle toward
recovery, the legislature in 2011 was again faced with a large
shortfall, estimated at $1,300,000,000. The council on revenues
is forecasting state revenue to grow at a rate of 11.5 per cent
during the fiscal year ending in June 2011. The forecast is
lower than the 14.5 per cent increase the council on revenues
predicted earlier.

The guiding principles for the biennium budget are to first
identify and support the State's core functions - those programs
and services that the State should be providing - and secondly
to make strategic investments in people and programs that

encourage economic growth, lower long-term future costs, and
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provide meaningful public services. The governor implemented
across-the-board spending restrictions equivalent to the savings
that three furlough days per month would yield. Departments met
these required savings targets most notably through the
implementation of two furlough days per month. A reduction in
force of approximately one thousand state workers, the reduction
of vacant positions, and a number of other measures were
implemented to further reduce state spending. Clearly,
increased state revenues are a necessity in order for Hawaii to
pay its obligations and avoid program and personnel reductions,
and in Hawall taxes are the chief source of revenues.

Advocates of tax cuts argue that reducing taxes improves
the economy by boosting spending. Those who oppose them say
that tax cuts only help the rich because it can lead to a
reduction in government services upon which lower income people
rely. In other words, there are two distinct sides to this
economic balancing scale.

In Hawaii, income taxes account for roughly a quarter of
general fund realizations, and general excise taxes produce
about fifty per cent of revenues. Non-tax revenues comprise the

remainder.
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The legislature finds that there is a potential to increase
state tax revenues by repealing the income tax and making up for
the revenue loss by increasing the excise and use taxes and
repealing exemptions on the state excise and use taxes. The
legislature believes that such tax initiatives and fundamental
restructuring of the tax code would elevate the financial

stability of Hawaii's hard working low income and middle income

families.
The purpose of this Act is to repeal the income tax,
increase the excise and use taxes, and repeal various exemptions

on the state excise and use taxes.
PART I. GENERAL EXCISE AND USE TAX RATES

SECTION 2. Section 237-13, Hawaii Revised Statutes, is
amended to read as follows:

"§237-13 Imposition of tax. There is hereby levied and
shall be aésessed and collected annually privilege taxes against
persons on account of their business and other activities in the
State measured by the application of rates against values of
products, gross proceeds of sales, or gross income, whichever is
specified, as follows:

(1) Tax on manufacturers.
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Upon every person engaging or continuing within
the State in the business of manufacturing,
including compounding, canning, preserving,
packing, printing, publishing, milling,
processing, refining, or preparing for sale,
profit, or commercial use, either directly or
through the activity of others, in whole or in
part, any article or articles, substance or
substances, commodity or commodities, the amount
of the tax to be equal to the value of the
articles, substances, or commodities,
manufactured, compounded, canned, preserved,
packed, printed, milled, processed, refined, or
prepared for sale, as shown by the gross proceeds
derived from the sale thereof by the manufacturer
or person compounding, preparing, or printing
them, multiplied by [ere—half—eof—-one] per
cent.

The measure of the tax on manufacturers is the
value of the entire product for sale, regardless
of the place of sale or the fact that deliveries

may be made to points outside the State.
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If any person liable for the tax on manufacturers
ships or transports the person's product, or any
part thereof, out of the State, whether in a
finished or unfinished condition, or sells the
same for delivery to points outside the State
(for example, consigned to a mainland purchaser
via common carrier f.o.b. Honolulu), the value of

the products in the condition or form in which

' they exist immediately before entering interstate

or foreign commerce, determined as hereinafter
provided, éhall be the basis for the assessment
of the tax imposed by this paragraph. This tax
shall be due and payable as of the date of entry
of the products into interstate or foreign
commerce, whether the products are then sold or
not. The department shall determine the basis
for assessment, as provided by this paragraph, as
followé:
(i) If the products at the time of their entry
into interstate or foreign commerce already
have been sold, the gross proceeds of sale,

less the transportation expenses, if any,
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incurred in realizing the gross proceeds for
transportation from the time of entry of the
products into interstate or foreign
commerce, including insurance and storage in
transit, shall be the measure of the wvalue
of the products;

If the products have not been sold at the
time of their entry into interstate or
foreign commerce, and in cases governed by
clause (i) in which the products are sold
under circumstances such that the gross
proceeds of sale are not indicative of the
true value of the products, the value of the
products constitﬁting the basis for
assessment shall correspond as nearly as
possible to the gross proceeds of sales for
delivery outside the State, adjusted as
provided in clause (i), or if sufficient
data are not available, sales in the State,
of similar products of like quality and
character and in similar quantities, made by

the taxpayer (unless not indicative of the
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true value) or by others. Sales outside the
State, adjusted as provided in clause (i),
may be considered when they constitute the
best available data. The department shall
prescribe uniform and equitable rules for
ascertaining the values;

At the election of the taxpayer and with the
approval of the department, the taxpayer may
make the taxpayer's returns under clause (i)
even though the products have not been sold
at the time of their entry into interstate
or foreign commerce; and

In all cases in which products leave the
State in an unfinished condition, the basis
for assessment shall be adjusted so as to
deduct the portion of the value as is
attributable to the finishing of the goods

outside the State.

Tax on business of selling tangible personal property;

Upon every person engaging or continuing in the

business of.selling any tangible personal
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property whatsoever (not including, however,
bonds or other evidence of indebtedness, or
stocks), there is likewise hereby levied, and
shall be assessed and collected, a tax equivalent
to [fewr] @ per cent of the gross proceeds of
sales of the business; provided that insofar as
the sale of tangible personal property is a
wholesale sale under section [+]237-4(a) (8) [}],
the sale shall be subject to section 237-13.3.
Upon every person engaging or continuing within
this State in the business of a producer, the tax
shall be equal to [eme—halfef-ene]  per
cent of the gross proceeds of sales of the
business, or the value of the products, for sale,
if sold for delivery outside the State or shipped
or transported out of the State, and the value of
the products shall be determined in the same
manner as the value of manufactured products
covered in ﬁhe cases under paragraph (1) (C).
Gross proceeds of sales of tangible property in
interstate and foreign commerce shall constitute

a part of the measure of the tax imposed on
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persons in the business of selling tangible
personal property, to the extent, under the
conditions, and in accordance with the provisions
of the Constitution of the United States and the
Acts of the Congress of the United States which
may be now in force or may be hereafter adopted,
and whenever there occurs in the State an
activity to which, under the Constitution and
Acts of Congress, there may be attributed gross
proceeds of sales, the gross proceeds shall be so
attributed.

No manufacturer or producer, engaged in such
business in the State and selling the
manufacturer's or producer's products for
delivery outside of the State (for example,
consigned to a mainland purchaser via common
carrier f.o.b. Honolulu), shall be required to
pay the tax imposed in this chapter for the
privilege of so selling the products, and the
value or gross proceeds of sales of the products

shall be included only in determining the measure
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of the tax imposed upon the manufacturer or
producer.

When a manufacturer or producer, engaged in such
business in the State, also is engaged in selling
the manufacturer's or producer's products in the
State at wholesale, retail, or in any other
manner, the tax for the privilege of engaging in
the business of selling the products in the State
shall apply to the manufacturer or producer as
well as the tax for the privilege of
manufacturing or producing in the State, and the
manufacturer or producer shall make the returns
of the gross proceeds of the wholesale, retail,
or other sales required for the privilege of
selling in the State, as well as making the
returns of the value or gross proceeds of sales
of the products required for the privilege of
manufacturing or producing in the State. The
manufacturer or producer shall pay the tax
imposed in this chapter for the privilege of
selling its products in the State, and the value

or gross proceeds of sales of the products, thus
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subjected to tax, may be deducted insofar as
duplicated as to the same products by the measure
of the tax upon the manufacturer or producer for
the privilege of manufacturing or producing in
the State; provided that no producer of
agricultural products who sells the products to a
purchaser who will process the products outside
the State shall be required to pay the tax
imposed in this chapter for the privilege of
producing or selling those products.

A taxpayer selling to a federal cost-plus
contractor may make the election provided for by
paragraph (3) (C), and in that case the tax shall
be computed pursuant to the election,
notwithstanding this paragraph or paragraph (1)
to the contrary.

The department, by rule, may require that a
seller take from the purchaser of tangible
personal property a certificate, in a form
prescribed by the department, certifying that the

sale i1s a sale at whdlesale; provided that:
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(1) Any purchaser who furnishes a certificate
shall be obligated to pay to the seller,
upon demand, the amount of the additional
tax that is imposed upon the seller whenever
the sale in fact is not at wholesale; and

(ii) The absence of a certificate in itself shall
give rise to the presumption that the sale
is not at wholesale unless the sales of the

business are exclusively at wholesale.

(3) Tax upon contractors.

(A)

Upon every person engaging or continuing within
the State in the business of contracting, the tax
shall be equal to [feur] per cent of the
gross income of the business.

In computing the tax levied under this paragraph,
there shall be deducted from the gross income of
the taxpayer so much thereof as has been included
in the measure of the tax levied under
subparagraph (A&), on:

(1) Another taxpayer who is a contractor, as

defined in section 237-6;
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(ii) A specialty contractor, duly licensed by the
department of commerce and consumer affairs
pursuant to section 444-9, in respect of the

specialty contractor's business; or

(iii) A specialty contractor who is not licensed

by the department of commerce and consumer
affairs pursuant to section 444-9, but who
performs contracting activities on federal
military installations and nowhere else in
this State;
provided that any person claiming a deduction
under this paragraph shall be required to show in
the person's return the name and general excise
number of the person paying the tax on the amount
deducted by the person.
In computing the tax levied under this paragraph
against any federal cost-plus contractor, there
shall be excluded from the gross income of the
contractor so much thereof as fulfills the
following requirements:
(i) The gross income exempted shall constitute

reimbursement of costs incurred for
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matérials, plant, or equipment purchased

from a taxpayer licensed under this chapter,
not exceeding the gross proceeds of sale of
the taxpayer on account of the transaction;

and

(ii) The taxpayer making the sale shall have

certified to the department that the
taxpayer is taxable with respect to the
gross proceeds of the sale, and that the
taxpayer elects to have the tax on gross
income computed the same as upon a sale to
the state government.
A person who, as a business or as a part of a
business in which the person is engaged, erects,
constructs, or improves any building or
structure, of any kind or description, or makes,
constructs, or improves any road, street,
sidewalk, sewer, or water system, or other
improvements on land held by the person (whether
held as a leasehold, fee simple, or otherwise),
upon the sale or other disposition of the land or

improvements, even 1f the work was not done
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pursuant to a contract, shall be liable to the
same tax as if engaged in the business of
contracting, unless the person shows that at the
time the person was engaged in making the
improvements the person intended, and for the
period of at least one year after completion of
the building, structure, or other improvements
the person continued to intend to hold and not
sell or otherwise dispose of the land or
improvements. The tax in respect of the
improvements shall be measured by the amount of
the proceeds of the sale or other disposition
that is attributable to the erection,
construction, or improvement of such building or
structure, or the making, constructing, or
improving of the road, street, sidewalk, sewer,
or water system, or other improvements. The
measure of tax in respect of the improvements
shall not exceed the amount which would have been
taxable had the work been performed by another,
subject as in other cases to the deductions

allowed by subparagraph (B). Upon the election

2012-0207 SB SMA-1.doc

AN AR AR ARER R



10

11

12

13

14

15

16

17

18

19

20

21

22

Page 16

S.B. NO.232¢%

of the taxpayer, this paragraph may be applied
notwithstanding that the improvemeﬁts were not
made by the taxpayer, or were not made as a
business or as a part of a business, or were made
with the intention of holding the same. However,
this paragraph shall not apply in respect of any
proceeds that constitute or are in the nature of
rent; all such gross income shall be taxable
under paragraph (9); provided that insofar as the
business of renting or leasing real property
under a lease i1s taxed under section 237-16.5,

the tax shall be levied by section 237-16.5.

(4) Tax upon theaters, amusements, radio broadcasting

stations, etc.

(A)

Upon every person engaging or continuing within
the State in the business of operating a theater,
opera house, moving picture show, vaude&ille,
amusement park, dance hall, skating rink, radio
broadcasting station, or any other place at which
amusements are offered to the public, the tax
shall be equal to [feuF] per cent of the

gross income of the business, and in the case of
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a sale of an amusement at wholesale under section
237-4(a) (13), the tax shall be subject to section
237-13.3.

(B) The department may require that the person
rendering an amusement at wholesale take from the
licensed seller a certificate, in a form
prescribed by the department, certifying that the
sale is a sale at wholesale; provided that:

(1) Any licensed seller who furnishes a
certificate shall be obligated to pay to the
person rendering the amusement, upon demand,
the amount of additional tax that is imposed
upon the seller whenever the sale is not at
wholesale; and

(ii) The absence of a certificate in itself shall
give rise to the presumption that the sale
is not at wholesale unless the person
rendering the sale is exclusively rendering
the amusement at wholesale.

(5) Tax upon sales representatives, etc. Upon every
person classified as a representative or purchasing

agent under section 237-1, engaging or continuing
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within the State in the business of performing

services for another, other than as an employee, there

ig likewise hereby levied and shall be assessed and
collected a tax equal to [fewr] per cent of the
commissions and other compensation attributable to the
services so rendered by the person.

Tax on service business.

(A) TUpon every person engaging or continuing within
the State in any service business or calling
including professional services not otherwise
specifically taxed under this chapter, there is
likewise hereby levied and shall be assessed and
collected a tax equal to [feux] per cent of
the gross income of the business, and in the case
of a wholesaler under section 237-4(a) (10), the
tax shall be equal to [erne—halfeofeone] per
cent of the gross income of the business.
Notwithstanding the foregoing, a wholesaler under
section 237-4(a) (10) shall be subject to section
237-13.3.

(B) The department may require that the person

rendering a service at wholesale take from the
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licensed seller a certificate, in a form

prescribed by the department, certifying that the

sale is a sale at wholesale; provided that:

(i) Any licensed seller who furnishes a
certificate shall be obligated to pay to the
person rendering the service, upon demand,
the amount of additional tax that is imposed
upon the seller whenever the sale is not at
wholesale; and

(ii) The absence of a certificate in itself shall
give rise to the presumption that the sale
is not at wholesale unless the person
rendering the sale is exclusively rendering
services at wholesale.

(C) Where any person is engaged in the business of
selling interstate or foreign common carrier
telecommunication services within and without the
State, other than as a home service provider, the
tax shall be imposed on that portion of gross
income received by a person from service which is
originated or terminated in this State and is

charged to a telephone number, customer, or
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account in this State notwithstanding any other
state law (except for the exemption under section
237-23(a) (1)) to the contrary. If, under the
Constitution and laws of the United States, the
entire gross income as determined under this
paragraph of a business selling interstate or
foreign common carrier telecommunication services
cannot be included in the measure of the tax, the
gross income shall be apportioned as provided in
section 237-21; provided that the apportionment
factor and formula shall be the same for all
persons providing those services in the State.
Where any person is engaged in the buéiness of a
home serviée provider, the tax shall be imposed
on the gross income received or derived from
providing interstate or foreign mobile
telecommunications services to a customer with a
place of primary use in this State when such
services originate in one state and terminate in
another state, territory, or foreign country;
provided that all charges for mobile

telecommunications services which are billed by
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or for the home service provider are deemed to be
provided by the home service provider at the
customer's place of primary use, regardless of
where the mobile telecommunications originate,
terminate, or pass through; provided further that
the income from charges specifically derived from
interstate or foreign mobile telecommunications
services, as determined by books and records that
are kept in the regular course of business by the
home service provider in accordance with section
239-24, shall be apportioned under any

apportionment factor or formula adopted under

subparagraph (C). Gross income shall not
include:
(1) Gross receipts from mobile

telecommunications services provided to a
customer with a place of primary use outside
this State;

(ii) Gross receipts from mobile
telecommunications services that are subject

to the tax imposed by chapter 239;
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(iii) Gross receipts from mobile
telecommunications services taxed under
section 237-13.8; and

(ivj Gross receipts of a home service provider
acting as a serving carrier providing mobile
telecommunications services to another home
service provider's customer.

For the purposes of this paragraph, '"charges for

mobile telecommunications services", "customér",
"home service provider", "mobile
telecommunications services", "place of primary
use", and "serving carrier" have the same meaning

as in section 239-22.

Tax on insurance producers. Upon every person engaged
as a licensed producer pursuant to chapter 431, there
is hereby levied and shall be assessed and collected a
tax equal to [6-35] per cent of the commissions
due to that activity.

Tax on receipts of sugar benefit payments. Upbn the
amounts received from the United States government by
any producer of sugar (or the producer's legal

representative or heirs), as defined under and by
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virtue of the Sugar Act of 1948, as amended, or other
Acts of the Congress of the United States relating
thereto, there is hereby lévied a tax of [eme—hatfof
ene] ' per cent of the gross amount received;
provided that the tax levied hereunder on any amount -
so received and actually disbursed to another by a
producer in the form of a benefit payment shall be
paid by the person or persons to whom the amount is
actually disbursed, and the producer actually making a
benefit payment to another shall be entitled to claim
on the producer's return a deduction from the gross
amount taxable hereunder in the sum of the amount so
disbursed. The amounts taxed under this paragraph
shall not be taxable under any other paragraph,
subsection, or section of this chapter.

Tax on other business. Upon every person engaging or
continuing within the State in any business, trade,
activity, occupation, or calling not included in the
preceding paragraphs or any other provisions of this
chapter, there is likewise hereby levied and shall be
assessed and collected, a tax equal to [feux]

per cent of the gross income thereof. In addition,
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the rate prescribed by this paragraph shall apply to a
business taxable under one or more of the preceding
paragraphs or other provisions of this chapter, as to
any gross income thereof not taxed thereunder as gross
income or gross proceeds of sales or by taxing an
equivalent value of products, unless specifically
exempted."

SECTION 3. Section 237-13.3, Hawaii Revised Statutes, 1is
amended by amending subsection (a) to reéd as follows:

"(a) Sections 237-4(a) (8), 237-4(a) (10), 237-4(a) (13),
237-13(2) (A), 237-13(4) (A), and 237-13(6) (A) to the contrary
notwithstanding, instead of the tax levied under section
237-13(2) (A) on wholesale sales subject to section
237-4(a) (8) (B), under section 237-13(4) (A) on a wholesaler
subject to section 237-4(a) (13), and under section 237-13(6) (A)
on a wholesaler subject to section 237-4(a) (10) at one-half of
one per cent, during the period January 1, 2000, to December 31,
2005, the tax shall be as follows:

(1) In calendar year 2000, 3.5 per cent;

(2) In calendar year 2001, 3.0 per cent;

(3) In calendar year 2002, 2.5 per cent;

(4) In calendar year 2003, 2.0 per cent;
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(5) In calendar year 2004, 1.5 per cent;
(6) In calendar year 2005, 1.0 per cent; [ard]
(7) In calendar year 2006 [and—thereafter—the tasxr—shall

be] through June 30, 2013, 0.5 per cent[+]; and

(8) On July 1, 2013, and thereafter, the tax shall be

per cent."

SECTION 4. Section 237-16.5, Hawaili Revised Statutes, 1is
amended as follows:

1. By amending subsection (a) to read:

"(a) This section relates to the leasing of real property
by a lessor to a lessee. There is hereby levied, and shall be
assessed and collected annually, a privilege tax against persons
engaging or continuing within the State in the business of
1eaéing real property to another, equal to [feur] per cent
of the gross proceeds or gross income received or derived from
the leasing; provided that where real property is subleased by a
lessee to a sublessee, the lessee, as provided in this section,
shall‘be allowed a deduction from the amount of gross proceeds
or gross income received from its sublease of the real property.
The deduction shall be in the amount allowed under this section.

All deductions under this section and the name and general

excise tax number of the lessee's lessor shall be reported on
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the general excise tax return. Any deduction allowed under this
section shall only be allowed with respect to leases and
subleases in writing and relating to the same real property."

2. By amending subsections (f) and (g) to read:

"(f) This section shall not cause the tax upon a lessor,
with respect to any item of the lessor's gross proceeds or Jgross
income, to exceed [foux] @ per cent.

(g) After allocation under subsection (c), if necessary,
the deduction under this section shall be allowed from the gross
proceeds or gross income of the lessee received from its
sublease in an. amount calculated by multiplying the gross
proceeds or gross income paid by the lessee to its lessor for
the lease of the real property by the following amount:

(1) In calendar year 1998, .125;

(2) In calendar year 1999, .25;

(3) In calendar year 2000, .375;

(4) In calendar year 2001, .50;

(5) In calendar year 2002, .625;

(6) In calendar year 2003, .75; [ard]

(7) In calendar year 2004 [—and—thereafter;] through June

30, 2013, .875[<]; and

(8) On July 1, 2013, and thereafter,
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The amount calculated under paragraphs (1) to (7) shall be
deducted by the lessee from the lessee's total reported gross
proceeds or gross income. The deduction allowed by this

subsection may be taken by the fiscal and calendar year

lessees. "
SECTION 5. Section 237-17, Hawalil Revised Statutes, is
amended to read as follows:

"§237-17 Persons with impaired sight, hearing, or who are
totally disabled. Anything in section 237-13 to the contrary
notwithstanding, the privilege tax levied, assessed, and
collected on account of the business or other activities of
individuals who are blind, deaf, or totally disabled,
corporations all of whose outstanding shares are owned by
individuals who are blind, deaf, or totally disabled, general,
limited, or limited liability partnerships, all of whose
partners are blind, deaf, or totally disabled, or limited
liability companies, all of whose members are blind, deaf, or
totally disabled, shall not exceed [eme—halfefere]  per
cent of the proceeds, sales, income, or other receipts subject
to tax. For the purpose of this chapter "blind", "deaf", or

"totally disabled" is defined as in section 235-1. The
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impairment of sight or hearing, or the disability, shall be
certified to as provided in section 235-1."

SECTION 6. Section 237-18, Hawalii Revised Statutes, is
amended by amending subsection (c) to read as follows:

"(c) Where, through the activity of a person taxable under
section 237-13(6), a product has been milled, processed, or
otherwise manufactured upon the order of another taxpayer who is
a manufacturer taxable upon the value of the entire manufactured
products, which consists in part of the value of the services
taxable under section 237-13(6), so much gross income as is
derived from the rendering of the services shall be subjected to
tax on the person rendering the services at the rate of
[ore—hatfof—one] per cent, and the value of the entire
product shall be included in the measure of the tax imposed on
the other taxpayer as elsewhere provided.™"

SECTION 7. Section 238-2, Hawaii Revised Statutes, 1is
amended to read as follows:

"§238-2 Imposition of tax on tangible personal property;
exemptions. There is hereby levied an excise tax on the use in
this State of tangible personal property which is imported by a
taxpayer in this State whether owned, purchased from an

unlicensed seller, or however acquired for use in this State.
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The tax imposed by this chapter shall accrue when the property
is acquired by the importer or purchaser and becomes subject to
the taxing jurisdiction of the State. The rates of the tax
hereby imposed and the exemptions thereof are as follows:
(1) If the importer or purchéser is licensed under chapter
237 and is:
(A) A wholesaler or jobber importing or purchasing
for purposes of sale or resale; or
(B) A manufacturer importing or purchasing material
or commodities which are to be incorporated by
the manufacturer into a finished or saleable
product (including the container or package in
which the product is contained) wherein it will
remain in such form as to be perceptible to the
senses, and which finished or saleable product is
to be sold in such manner as to result in a
further tax on the activity of the manufacturer
as the manufacturer or as a wholesaler, and not
as a retailer,
there shall be no tax; provided that if the
wholesaler, jobber, or manufacturer is also engaged in

business as a retailer (so classed under chapter 237),
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paragraph (2) shall apply to the wholesaler, jobber,
or manufacturer, but the director of taxation shall

refund to the wholesaler, jobber, or manufacturer, in

* the manner provided under section 231-23(c¢) such

amount of tax as the wholesaler, jobber, or

manufacturer shall, to the satisfacﬁion of the

director, establish to have been paid by the
wholesaler, jobber, or manufacturer to the director
with respect to property which has been used by the
wholesaler, jobber, or manufacturer for the purposes
stated in this paragraph; |

If the importer or purchaser is licensed under chapter

237 and 1is:

(A) A retailer or other person importing or
purchasing for purposes of sale or resale, not
exempted by paragraph (1) ;

(B) A manufacturer importing or purchasing material
or commodities which are to be incorporated by
the manufacturer into a finished or saleable
product (including the container or package in
which the product is contained) wherein it will

remain in such form as to be perceptible to the
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senses, and which finished or saleable product is
to be sold at retail in this State, in such
manner as to result in a further tax on the
activity of the manufacturer in selling such
products at retail;

A contractor importing or purchasing material or
commodities which are to be incorporated by the
contractor into the finished work or project
required by the contract and which will remain in
such finished work or project in such form as to
be perceptible to the senses;

A person engaged in a sérvice business or calling
as defined in section 237-7, or a person
furnishing transient accommodations subject to
the tax imposed by section 237D-2, in which the
import or purchase of tangible personal prdperty
would have qualified as a sale at wholesale as
defined in section 237-4(a) (8) had the seller of
the property been subject to the tax in chapter
237; or

A publisher of magazines or similar printed

materials containing advertisements, when the
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publisher is under contract with the advertisers
to distribute a minimum number of magazines or
similar printed materials to the public or
defined segment of the public, whether or not
there is a charge to the persons who actually
receive the magazines or similar printed
materials,
the tax shall be [ere—halfof one] per cent of
the purchase price of the property, if the purchase
and sale are consummated in Hawaii; or, if there is no
purchase price applicable thereto, or if the purchase
or sale is consummated outside of Hawaii, then
[ore—half—of-one] per cent of the value of such
property; and
In all other cases, [four] per cent of the value

of the property.

For purposes of this section, tangible personal property is

property that is imported by the taxpayer for use in this State,

notwithstanding the fact that title to the property, or the risk

of loss to the property, passes to the purchaser of the property

at a location outside this State."
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SECTION 8. Section 238-2.3, Hawalil Revised Statutes, is
amended to read as follows:

"§238-2.3 Imposition of tax on imported services or
contracting; exemptions. There is hereby levied an excise tax
on the value of services or contracting as defined in section
237-6 that are performed by an unlicensed seller at a point
outside the State and imported or purchased for use in this
State. The tax imposed by this chapter shall accrue when the
service or contracting as defined in section 237-6 is received
by the importer or purchaser and becomes subject to the taxing
jurisdiction of the State. The rates of the tax hereby imposed
and the exemptions from the tax are as follows:

(1) If the importer or purchaser is licensed under chapter

237 and 1is:

(A) Engaged in a service business or calling in which
the imported or purchased services or contracting
become identifiable elements, excluding overhead,
of the services rendered by the importer or
purchaser, and the gross income of the importer
or purchaser is subject to the tax imposed under

chapter 237 on services at the rate of [emehaif
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of—one] per cent or the rate of tax imposed
under section 237-13.3; or
(B) A manufacturer importing or purchasing services
or contracting that become identifiable elements,
excluding overhead, of a finished or saleable
product (including the container or package in
which the product is contained) and the finished
or saleable product is to be sold in a manner
that results in a further tax on the manufacturer
as a wholesaler, and not a retailer;
there shall be no tax imposed on the value of the
imported or purchased services or contracting;
provided that if the manufacturer is also engaged in
business as a retailer as classified under chapter
237, paragraph (2) shall apply to the manufacturer,
but the director of taxation shall refund to the
manufacturer, in the manner provided under section
231-23(c), that amount of tax that the manufacturer,
to the satisfaction of the director, shall establish
to have been paid by the manufacturer to the director

with respect to services that have been used by the
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manufacturer for the purposes stated in this

paragraph.

(2) 1If the importer or purchaser is a person licensed
under chapter 237 and is:

(A) Engaged in a service business or calling in which
the imported or purchased services or contracting
become identifiable elements, excluding overhead,
of the services rendered by the importer or
purchaser, and the gross income from those
services when sold by the importer or purchaser
is subject to the tax imposed under chapter 237
at the highest rate;

(B) A manufacturer importing or purchasing services
or contracting that become identifiable elements,
excluding overhead, of the finished or saleable
manufactured product (including the container or
package in which the product is contained) and
the finished or saleable product is to be sold in
a manner that results in a further tax under
chapter 237 on the activity of the manufacturer

as a retailer; or
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(C) A contractor importing or purchasing services or
contracting that become identifiable elements,
excluding overhead, of the finished work or
project required, under the contract, and where
the gross proceeds derived by the contractor are
subject to the tax under section 237-13(3) as a
contractor,

the tax shall be [emre—half—of-one] per cent of

the value of the imported or purchased services or

contracting; and

In all other cases, the importer or purchaser is

subject to the tax at the rate of [feux] per

cent on the value of the imported or purchased

services or contracting."

PART II. GENERAL EXCISE TAX EXEMPTIONS

SECTION 9. Section 346-369, Hawaii Revised Statutes, is

amended to read as follows:

"[4£]§346-369[}] Exemptions. (a) [Any compensation
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+B)}] Any county mayor may exempt, by executive order,
donors and provider agencies from real property taxes, water and
sewer development fees, rates collected for water supplied to
consumers and for use of sewers, and any other county taxes,
charges, or fees; provided that any county may enact ordinances
to regulate the exemptions granted by this subsection.

[e>] (b) Any provider agency operating or managing a
homeless facility or any other program for the homeless
authorized by this part is exempt, for purposes of those
facilities or programs, from any requirements contained in part
VIII of chapter 346 and chapters 467 and 521."

SECTION 10. Section 373K-2, Hawaii Revised Statutes, is
amended to read as follows:

"[+]1§373K-2[3}] Professional employment organization;
employee rights|[+—payrell -ecostexemption]. (a) Where any
client company uses the services of assigned employees and co-
employs assigned employees with a professional employment
organization, the client company and the professional employment
organization, with respect to the assigned employees, shall not
be exempt from the requirements of any federal, state, or county
law, including labor or employment laws, collective bargaining

rights, anti-discrimination provisions, or other laws with
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respect to the protection and rights of employees, including
chapters 377 and 378, that would apply to the assigned employees
if the assigned employees were employees of the client company
alone, and were not co-employees of the professional employment
organization.

These employee rights shall not be abrogated by any
contract or agreement between the client company and the
professional employment organization, or the professional
employment organization and the assigned employee, which
contains terms or conditions that could not be lawfully
contained in a contract or agreement directly between the client
company and the assigned employee in which no professional
employment organization is involved. Notwithstanding any
statute, local ordinance, executive order, rule, or regulation
to the contrary, where the laws, rights, and protections
referred to in this section define or require a determination of
the "employer", the employer shall be deemed to be the client
company and not the professional employment organization. The
department of labor and industrial relations shall notify the
department of taxation in writing of any violation of this

subsection.
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(b) The client company shall be deemed to have satisfied
its obligations with respect to any assigned employee under any
applicable law, including, without limitation, workers'
compensation laws including chaptef 386, employee ingurance
coverage laws including chapters 383, 385, 392, and 393, and tax
withholding and reporting laws, if and to the extent that those
obligations are satisfied by the professional employment
organization acting in its capacity as co-employer of such

assigned employee.
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SECTION 11. Section 237-16.8,

repealed.
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section—237—13-"]
SECTION 12. Section 237-23, Hawaii Revised Statutes, is

repealed.

["§237~23 —Exemptions—persons exempt—applications—for

dependents

2012-0207 SB SMA-1.doc

AU A RATCE N



o @ | (=) wn LS W ~ i

o o o ot sk p— p— it p— — — —
Yk [~) & > <] ~ =) wn = [#] N ok <o

™~
[\8)

Page 42

+4r

S.B. NO.2329

YE

2012-0207 SB SMA-1.doc

A



10
11
12
13
14
15
16
17
18
19
20

21

S.B. NO.2329

2012-0207 SB SMA-1.doc

IR AR E b



10

11

12

13

14

15

16

17

18

19

20

21

22

S.B. NO.2329

48>

2012-0207 SB SMA-1.doc

R RCREE A



10

11

12

13

14

15

16

17

18

19

20

21

22

o S.B. NO.232¢%

2012-0207 SB SMA-1.doc

AR R A AR bl



10

11

12

13

14

15

16

17

18

19

20

21

22

Page 46

2012-0207 SB SMA-1.doc

ARG AR RN AT

S.B. NO. 2329



10

11

12

13

14

15

- 16

17

18

19

20

21

22

S.B. NO. 2329

. . ) . e 114 14 . e
exemption—"]

SECTION 13. Section 237-23.5, Hawaii Revised Statutes, is
repealed.

['§237-23-5——Related-entities; common paymaster;—certain

: P . (8 Thi : Batl ]

. 1 el 3 1 ~ . e ohed

1 . 3 . 1 . 3 . . 3

defined)—of the federal Internal Revenue Code—of 1986+
as—amended;-
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SECTION 14. Section 237-24, Hawailii Revised Statutes, is

repealed.

["'§$237-24—Amounts—not—taxable— This—chapter—shall-neoet
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» en e ed

Statec u]

SECTION 15. Section 237-24.3, Hawaii Revised Statutes, is
repealed.

["§237-24-3—Additional amounts not—taxable.—Inaddition
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Linterstate air transportatieon' S5 the some as—3in 45
BS5-c—46302+"]
SECTION 16. Section 237-24.5, Hawaii Revised Statutes, 1is
repealed.
["§237-24 .5 Additi ] E a1 T
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SECTION 17. Section 237-24.7, Hawail Revised Statutes, 1is

repealed.

["8S237-24 7 Additional amounts not—taxable-—In addition-—to
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SECTION 18. Section 237-24.75, Hawaili Revised Statutes,

repealed.
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SECTION 19. Section 237-24.8, Hawaiil Revised Statutes, is
repealed.

["'§237-24-8—Amounts—not—taxable for finaneial

contracted and reeceived for the ugse of meneyr
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SECTION 20. Section 237-24.9, Hawaii Revised Statutes, is
repealed.
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cargo—and—passenger baggage="]
SECTION 21. Section 237-25, Hawalli Revised Statutes, is

repealed.

the Jlevy of atax—under chapter 238—o0r244D-but—not

Tl . onal_banks), o

2012-0207 SB SMA-1l.doc

AN NR AR AEIRI



10

11

12

13

14

15

16

17

18

19

20

21

22

Page 83

S.B. NO. 2329

1 . f fhis el _pe g Y .

selleyr—and

2012-0207 SB SMA-1.doc

MG AR TR T



10

11

12

13

14

15

16

17

18

19

20

21

22

Page 84

2012-0207 SB SMA-1.doc

A AR T

S.B. NO. 2329



10

11

12

13

14

15

16

17

18

.19

20

21

22

S.B. NO.2329

SECTION 22. Section 237-26, Hawaii Revised Statutes, is
repealed.
['§237-26E e c fai  ontifi ; : "
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SECTION 23. Section 237-27, Hawaii Revised Statutes, is

repealed.

["'$237-27—Exemption of certain petroleum refiners.— {a)
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SECTION 24. Section 237-27.5, Hawaiil Revised Statutes, is
repealed.

["§237-27- 5 A Lluwtd trol faeilit () 3
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SECTION 25. Section 237-27.6, Hawall Revised Statutes, is

repealed.

["§237-27- 6 Solid , ing—di 1 i el .

exempted—from—andexceluded—Erom—the measure—of—the—taxes
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SECTION 26. Section 237-28.1, Hawaii Revised Statutes,

repealed.

SECTION 27. Section 237-29, Hawali Revised Statutes, 1is

repealed.

[1§237-20 . .  fiod i1 :
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SECTION 28. Section 237-29.5,

repealed.
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SECTION 29. Section 237-29.53, Hawaii Revised Statutes, is

repealed.
[1§237-20-53 F e e ; ci
exported-—out—of State— (o)} Thereshall-beexempted from—and
exctuded fromthe measure of —toxes—imposed—by—this—chapter—att
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SECTION 30. Section 237-29.55,

repealed.
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SECTION 31. Section 237-29.7,

repealed.
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extended—"]
SECTION 32. Section 237-29.8, Hawail Revised Statutes, is

repealed.

["|§23F7-29-8)}—Call centers;—exemption;engaging—in

2-0207 SB SMA-1.doc

HIIIIIW\II\W\I\IHIIﬂIIHIIHIHIMIW!|||||I|||l||\|\\I\I‘I\II\I!IIH!IV!I\Hllll\lll“lﬂ\l\lllll\llﬂll!II(



10

11

12

13

14

15 .

16

17

18

19

20

21

22

Page 99

12-0207 SB SMA-1.doc

HIINIHI\IIIIIHH\IHIHHWIIHIDI\I|I||H||!|\|H|||H|H|!IIIIPI\IiIIIHIiIIIINIIIH\III!IWIIIIII\III!H|\|||

S.B. NO.2324



10

11

12

13

14

15

16

17

18

19

20

21

22

Page 100

012-0207 SB SMA-1.doc

AT

S.B. NO.23%29



10

11

12

13

14

15

16

17

18

19

20

21

e S.B. NO. 2329

b e  soien —witl e : £ e
e&:esed—&mﬂfss%eﬁ—fﬁedﬂ?um_' i i v

o) " . Lol 1 3
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PART III. USE TAX EXEMPTIONS

SECTION 33. Section 238-1, Hawail Revised Statutes, is
amended to read as follows:

""Use" (and any nounal, verbal, adjectival, adverbial, and
other equivalent form of the term) herein used interchangeably
means any use, whether the use is of such nature as to cause the
property, services, or contracting to be appreciably consumed or
not, or the keeping of the property or services for such use or
for sale, the exercise of any right of power over ﬁangible or
intangible personal property incident to the ownership of that
property, and shall include control over tangible or intangible
property by a seller who is licensed or who should be licensed
under chapter 237, who directs the importation of the property
into the State for sale and delivery to a purchaser in the

State, liability and free on board (FOB) to the contrary
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shall not include:

(1)

Temporary use of property, not of a perishable or
quickly consumable nature, where the property is
imported into the State for temporary use (not sale)
therein by the person importing the same and is not
intended to be, and is not, kept permanently in the
State. For example, without limiting the generality
of the foregoing language:

(A) In the case of a contractor importing permanent
equipment for the performance of a construction
contract, with intent to remove, and who does
remove, the equipment out of the State upon
completing the contract;

(B) In the case of moving picture films imported for

use in theaters in the State with intent or under

contract to transport the same out of the State
after completion of such use; and

(C) 1In the case of a transient visitor importing an
automobile or other belongings into the State to

be used by the transient visitor while therein

12-0207 SB SMA-1.doc
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but which are to be used and are removed upon the
transient visitor's departure from the State;

Use by the taxpayer of property acquired by the

taxpayer solely by way of gift;

Use which is limited to the receipt of articles and

the return thereof, to the person from whom acquired,

immediately or within a reasonable time either after
temporary trial or without trial;

Use of goods imported into the State by the owner of a

vessel or veséels engaged in interstate or foreign

commerce and held for and used only as ship stores for
the vessels;

The use or keeping for use of household goods,

personal effects, and private automobiles imported

into the State for nonbusiness use by a person who:

(A) Acquired them in another state, territory,
district, or country;

(B) At the time of the acquisition was a bona fide
resident of another state, territory, district,
or country;

(C) Acquired the property for use outside the State;

and
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(D) Made actual and substantial use thereof outside
this State;

provided that as to an article acquired less than
three months prior to the time of its importation into
the State it shall be presumed, until and unless
clearly proved to the contrary, that it was acquired
for use in the State and that its use outside the
State was not actual and substantial;
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(6) The use of services or contracting imported for

resale where the contracting or services are for

resale, consumption, of use outgide the State pursuant

to section 237-29.53(a);

(7) The use of contracting imported or purchased by a

contractor as defined in section 237-6 who is:

(A) Licensed under chapter 237;

(B) Engaged in business as a contractor; and

(C) Subject to the tax imposed under section 238-2.3;
and

(8) The use of property, services, or contracting

imported by foreign diplomats and consular officials

who are holding cards issued or authorized by the

12-0207 SB SMA-1.doc
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United States Department of State granting them an
exemption from state taxes.

With regard to purchases made and distributed under the
authority of chapter 421, a cooperative association shall be
deemed the user thereof."

SECTION 34. Section 238-3, Hawaii Revised Statutes, is
amended to read as follows:

"§238-3 Application of tax, etc. (a) The tax imposed by
this chapter shall not apply to any property, services, or
contracting or to any use of the property, services, or
contracting that cannot legally be so taxed under the
Constitution or laws of the United States, but only so long as,
and only to the extent to which the State is without power to
impose the tax.

To the extent that any exemption, exclusion, or
apportionment is necessary to comply with the preceding
sentence, the director of taxation shall:

(1) Exempt or exclude from the tax under this chapter,

property, services, or contracting or the use of
property, services, or contracting exempted under

chapter 237; or

2012-0207 SB SMA-1.doc
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(2) Apportion the gross value of services or contracting
sold to customers within the State by persons engaged
in business both within and without the State to
determine the value of that.portion of the services or
contracting that is subject to taxation under chapter
237 for the purposes of section 237-21.

(b) The tax imposed by this chapter shall not apply to any
use of property, services, or contracting the transfer of which
property, services, or contracting to, or the acquisition of
which by, the person so using the same, has actually been or
actually is taxed under chapter 237.

(c) The tax imposed by this chapter shall be paid only
once upon or in respect of the same property, services, or
contracting; provided that nothing in this éhapter contained
shall be construed to exempt any property, services, or
contracting, or the use thereof from taxation under any other
law of the State.

(d) The tax imposed by this chapter shall be in addition
to any other taxes imposed by any other laws of the State,
except as otherwise specifically provided herein; provided that
if it be finélly held by any court of competent jurisdiction,

that the tax imposed by this chapter may not legally be imposed

2012-0207 SB SMA-1.doc
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in addition to any other tax or taxes imposed by any other law
or laws with respect to the same property, services, or
contracting, or the use thereof, then this chapter shall be
deemed not to apply to the property, services, or contracting,
or the use thereof under such specific circumstances, but such
other laws shall be given full effect with respect to the
property, services, or contracting, or use.

(e) The tax imposed by this chapter shall not apply to any
use of property exempted by section 238-4.

(f) The tax imposed by this chapter shall not apply to any
use or consumption of aircraft and vessels, the transfer of
which aircraft or vessel to, or the acquisition of which by, the
person so using or consuming the same, or the rental for the use
of the aircraft or vessel, has actually been or actually is

taxed under chapter 237.

2012-0207 SB SMA-1.doc

MG



10

11

12

13

14

15

16

17

18

19

20

21

22

- S.B.NO.23249

) 1 . 3 s 1 hald ]
aSe ef °esse}s eefiSEﬂf&eEed &i}dei SeeEi ot 3:88 25 p'fi £ Ee 3&3:7 3:/
1969+

4] (g) Each taxpayer liable for the tax imposed by this
chapter on tangible personal property, services, or contracting
shall be entitled to full credit for the combined amount or
amounts of legally imposed sales or use taxes paid by the
taxpayer with respect to the same transaction and property,
services, or contracting to another state and any subdivision
thereof, but such credit shall not exceed the amount of the use
tax imposed under this chapter on account of the transaction and
property, services, or contracting. The director of taxation
may require the taxpayer to produce the necessary receipts or
vouchers indicating the payment of the sales or use tax to
another state or subdivision as a condition for the allowance of
the credit.

[453]1 (h) The tax imposed by this chapter shall not apply
to any use of property, services, or contracting exempted by
section 237-26 or section 237-29.

. [-Ho—The taximposed—by—this~chaptershall-not—appty—te
£ o 1] . 1 foeild 3 .
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PART IV‘

SECTION 35. Chapter 235, Hawaii Revised Statutes, is
repealed; provided that section 235-93.4, Hawaii Revised
Statutes, as enacted by Act 1, Session Laws of Hawaii 2011,
shall not be repealed and shall be reenacted into chapter 572B,
Hawail Revised Statutes.

PART V
SECTION 36. Statutory material to be repealed is bracketed
and stricken. ©New statutory material is underscored.
SECTION 37. This Act shall take effect upon its approval;
provided that:
(1) Sections 2, 3, 4, 5, and 6 of this Act shall apply to
gross incomé, gross proceeds, or value received after
June 30, 2013;

(2) Sections 7 and 8 of this Act shall apply to the wvalue
accruing after June 30, 2013;

(3) Sections 9 through 32 of this Act shall apply to gross
income, gross proceeds, or value received after June
30, 2012;

(4) Sections 33 and 34 of this Act shall apply to the

value accruing after June 30, 2012; and
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TR



S.B. NO. 2324

(5) Section 35 of this Act shall apply to taxable years

beginning after December 31, 2012.

INTRODUCED BY: K/MA(Z—/M
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Report Title:
Income Tax; General Excise Tax; Use Tax; Exemptions

Description:

Amends the rate of imposition of the general excise and use

taxes for gross income, gross proceeds, or value received after .
June 30, 2013, to an unspecified percentage; repeals various
general excise and use tax exemptions for gross income, gross
proceeds, or value received after June 30, 2013; repeals income
tax code for taxable years beginning after December 31, 2012.
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