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TWENTY SIXTH LEGISLATURE, 2012 H.B. NO. 2122

STATE OF HAWAII

A BILL FOR AN ACT

RELATING TO THE PROCUREMENT CODE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 103D-303, Hawail Revised Statutes, is
amended by amending subsection {(h) to read as follows:

"{h) In cases of awards made under this section, non-
selected offerors may submit a written request for debriefing to
the procurement officer within three working days after the
posting of the award of the cont;act. Thereafter, the
procurement officer shall provide the non-selected offeror a
prompt debriefing. [Anypreotestby the nonsetectedofferer

. 1635-701 follow I cbriefs hall l TEDW

: ' . ' : ] ] EE. ' ;. E. - J. g

aﬁEEf the date Hpen i"ﬂﬂﬂl eh—+the debyi egﬂ'ﬂg ig eeﬁp] eEEé.]"

SECTION 2. Section 103D-304, Hawalil Revised Statutes, 1s
amended by amending subsection (k) to read as follows:

"(k) In cases of awards made under this section,
nonselected professional service providers may submit a written
request for debriefing to the chief procurement officer or
designee within three working days after-the posting of the

award of the contract. Thereafter, the head of the purchasing
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agency shall provide the requester a prompt debriefing in

accordance with rules adopted by the policy board. [Any—pretest

£ g Sesd : ehin £ e 3 c 1 3 ;
thedebricefing is—completed]"

SECTION 3. Section 103D-705, Hawail Revised Statutes, is
amended to read as follows:

"§103D-705 Solicitations or awards in violation of law.
The provisions of section 103D-706 and section 103D-707 apply
where it ig determined by the chief procurement officer or a
désignee under section [1835—+8+—e+] 103D-703 or where it is
determined administratively under section 103D-709, or upon
judicial review under section 103D-710 or judicial actilon under
section 103D-711, that a solicitation or award of a contract is
in violation of the law."

SECTION 4. Section 103D-709, Hawall Revised Statutes, is
amended to read as follows:

"§103D-709 Administrative proceedings for review. (a)
The several hearings officers appointed by the director of the
department ©of commerce and consumer affairs pdrsuant to section

26-9(f) shall have jurisdiction to review and determine de novo,
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any request from any bidder, offeror, contractor, person
aggrieved under section 103D-106, or governméntal body aggrieved
by a determination of the chief procurement officer, head of a
purchasing agency, or a designee of either officer under section
103D-310, [383B—F01+] or 103D-702.

(b) Hearings to review and determine any request made
pursuant to subsection {(a) shall commence within twenty-one
calendar days of receipt of the request. The hearings officers
shall have power to issue subpoenas, administer oaths, hear
testimony, find facts, make conclusions of law, and issue a
written decision which shall be final and conclusive unless a
person or governmental body adversely affected by the decision
commences an appeal in the circuit court of the circuit where
the case or controversy arises under section 103D-710.

(c) Only parties to [thepretest—madeand-decided] an

action taken pursuant to sections [+:83B-781+] 103D-709(a), 1l03D-

310(b), [amd] or [£]103D-702(g)[+] may initiate a proceeding
under this section. The party initiating the proceeding shall
have the burden of proof, including the burden of producing
evidence as well as the burden of persuasion. The degree or
quantum of proof shall be a preponderance of the evidence. all

parties to the proceeding shall be afforded an opportunity to
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pregsent oral or documentary evidence, conduct cross-examination
as may be required, and argument on all issues involved. The
rules of evidence shall apply.

{d) The hearings officers shall ensure that a record of

each proceeding which includes the following is compiled:

(1) . All pleadings, motions, intermediate rulings;

{2) Evidence recelved or considered, including oral
testimony, exhibits, and a statement of matters
officially noticed;

(3) Offers of proof and rulings thereon;

(4) Proposed findings of fact;

(5) A recording cf the proceeding which may‘be transcribed
if judicial review of the written decision is sought
under section 103D-710.

[E; ) ;;gq ; ;-- [ A a

+£+] (e) The hearings officer shall decide whether the

determinations of the chief procurement officer or the chief
procurecment officer's designee were in accordance with the

Constitution, statutes, rules, and the terms and conditiong of
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the solicitation or contract, and shall order such relief as may
be appropriate in aécordance with this chapter.

[+e]1 (f) The policy board shall adopt such other rules as
may be necessary to ensure that the proceedings conducted
pursuant to this section afford all parties an opportunity to be
heard."

SECTION 5. Section 103D-712, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) Requests for administrative review under section
103D-709 ghall be made directly to the office of administrative
hearings of the department of commerce and consumer affairs
within seven calendar days of the issuance of a written
determination under section 103D-310, [483B-F81-] or 103D-702."

SECTION 6. Section 103D-701, Hawali Revisgsed Statutes, is

repealed.

: : o hin £ s ; c 1
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SECTION 7. This Act does not affect rights and duties that
matured, penalties that were incurred, and proceedings that were
begun before its effective date.

SECTION 8. Statutory material to be repealed is bracketéd
and stricken. New statutory material is underscored.

SECTION 9. This Act shall take effect on July 1, 2012, and
shall be repealed on June 30, 2017; provided that sections 103D-
303(h), 103p-304(k}, 103D-701, 103D-705, 103D-709, and 103D-
712(a), Hawaii Revised Statutes, shall be reenacted in the form
in which they read on the day before the effective date of this

Act.

INTRODUCED BY:

JAN 19 2012
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Report Title:
State Procurement Code; Protest of Award

Description:

Suspends the ability of a contractor to protest the awarding of
a contract under the State Procurement Code for five vyears.
Effective July 1, 2012.

The summary description of legisiation appearing on this page is for informational purposes enly and is
not legislation or evidence of legislative intent,
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