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SENATE COMMITTEE ON COMMLRCH AND CONSUMER PROTECTION
SENATE COMMITTEE ON JUDICIARY AND LABOR
REGARDING SENATE BILL 92

Hearing Datc : TUESDAY, Tebruary 8, 2071
Time : 9:15 am.

Flace : Conference Room 229

Chair Baker, Chair Hee, and Members of the Commillees,

My name is John Morris and 1 am estifying on SB 92. Thave been involved with
conclominiums since 1988, when I served as the first condominium specialist with the
Hawaii Real Estate Commission (from T988 to 1991). Since then, 1 have served as an
allorney advising condominium associations.

I am testifying in support of 5B 92 since it is an atlempl lo place more legislative,
weight behind encouraging mediation. While the condominium law has provided for
medialion for many years, the process has oflen been seen as an ineffective and poor
stepchild of more formal dispute resolution procedures, Parl of the problem has been the
way in which the process has been presented.

Nevertheless, as the Real Bstate Commission has recognized for many years,
mediation has one overwhelming advanlage that “decision-making” types of ADR do not
have, namely, the partics reach their own solution, instead of the solulion being imposed by
a third party. In the lalter situation, there are always winners and losers, whereas, under
mediation, the parties develop their own solution and neither side has to be eilher a winner
or loser, Thal is an important consideralion when the parties must continue to live together
in the same projecl. '

Certainly, some disputes can be resolved in mediation simply by having the
medialor help the parties come Lo an agreement. In that process, the mediator has to have
no parlicular knowledge of the subject arca but merely Lhe skills to facilitate the resolution
of dispules.

Nevertheless, in condominium disputes, there is often a lol of law to be considered ‘
and there arc frequently parties who are convinced Lhey arc correct in their interpretation of
the law. Thost parties could benefit considerably from an independent bul qualified
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evaluation of the claims they are making, In that situation, [ollowing a full evaluation by a
ualified person, the dispute could well be resofved, This process, often known as
evaluative mediation, is considerably different from the medialion process in which the
mediator simply Lries Lo help people resclve their dispute.

I personally have had exparience with evaluative mediation in which a qualified
mediator put an end to the dispute about alleged defects in a parking lol by explaining to
the board that their claims of defect were notjustified under the standard thal is lypically
applied to paving in Hawaii. In that way, he shott-circuited what could have turned into a
long, drawn-out courl dispule between the association and the contractor.

While the “condeminium court” established with the DCCA was cerlainly a
worthwhile attempt, the very small number of cases considered by the court in ils long
existence suggest that it is not fhe ultimate solulion Lo resolving condominium dispules.
Although it has had ample opportunity to develop a following, that following has never
materialized because parties seem imwilling ko use its services, for whalaver reason.

While even evaluative mediation may not be the “magic bullet” that eliminales all
condominium disputes, itis certainly something thal should be fully supported by the
legislature because, again, it has the great advantage of providing disputing owners with
information about their claims and providing them with the opportunily to resolve those
claims wilhoul one side feeling that he has lost the dispute.

With respect to the mechanics of how the program is administered, the Real Estate
Commission’s ¢oncerns should certainly be given greal weight. Nevertheless, formal
legislative support for a program of developing evaluative mediation with mediators who
are qualified in their subjects may help give mediakion the boost it deserves.
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Please contact me at 523-0702 if you have any questions. Thank you for this

opportunity to teslify.
S B s W
L vife sk S, {‘ 32y
ARt cry t'u.ly yours,
BRE T K m
-lchn A. Morris
JAM:alt
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