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The Department of Commerce and Consumer Affairs (“Department”) appreciates

the opportunity to testify in ~yppprt of Senate Bill No. 652, S.D.2, Relating to Mortgage

Foreclosures. My name is Stephen Levins, and I am the Executive Director of the

Office of Consumer Protection (‘OCP”), representing the Department.

Senate Bill No. 652, S.D. 2, seeks to implement the recommendations of the

mortgage foreclosure task force established by Act 162, Session Laws of Hawaii 2010.

The recommendations were provided to the Hawaii Legislature on December 28, 2010
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through the Preliminary Report of the Mortgage Foreclosure Task Force. They contain

significant improvements to the current non-judicial foreclosure law in HawaB. The

proposal will provide for superior notice to homeowners of an impending foreclosure,

offer them the ability to convert a non-judicial foreclosure to a judicial foreclosure, and

allow them to escape a deficiency judgment in a non-judicial forec!osure. The measure

also will help to bring certainty to title issues by authorizing the mortgagee to record a

copy of the notice of intent to foreclose with the land court or the bureau of conveyances

and will harmonize state law with a recent Hawaii Bankruptcy decision.

The task force represented a broad cross section of our community and as such

was able to obtain the input of virtually all interested parties. The executive director of

the Office of Consumer Protection served as the chairperson. This measure is the

product of hundreds of hours of hard work by its members. Because of their strong

commitment to improving the mortgage foreclosure laws in Hawaii, consensus was

reached on these important proposals. Since the Department believes that each of

them will further the interests of consumer protection in Hawaii, it strongly supports this

measure.

Thank you for providing me with the opportunity to testify on Senate Bill No. 652,

S.D. 2. I will be happy to answer any questions that the committee members may have.
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Bill No. and Title: Senate Bill No. 652, S.D. 2, Relating to Mortgage Foreclosures.

Purpose: Implements recommendations of the mortgage foreclosure task force relating to
service of notice, conversion from nonjudiciai to judicial foreclosure, the bar against deficiency
judgments, notice of pendency of action, and extinguishment of the mortgagor’s interest pursuant
to the old nonjudicial foreclosure law. Requires a 21 day notice of foreclosure to insurers of the
subject property. Requires public sale of property after a nonjudicial power of sale foreclosure to
be held at the state building in the county seat of the county where the property is located or, for
the city and county of Honolulu, at the state building designated by the department of
accountings and general services. Effective 7/1/2050.

Judiciary’s Position:

The Judiciary is committed to assisting the public and appreciates the bill’s intent to
update the foreclosure statutes to better serve all parties. However, as stated in our previous
testimony, we are concerned that without adequate funding from the Legislature, the purpose of
this bill will be frustrated. Thus, we must respectfiJlly~p2~e this bill unless it is amended to
include a sufficient fUnding mechanism.
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I. FUNDING IS CRITICAL TO THE SUCCESS OF THIS MEASURE

Previous testimony from the borrowers has included frustration at delays in loan
modifications and at the failure to have their cases timely resolved. However, shifting these
cases to the Judiciary, without the Legislature providing adequate fundingfor their adjudication,
will result in a backlog of thousands of cases and further frustration, expenses, and delay,
prolonging an already stressful situation for borrowers and all those involved. Moreover, adding
thousands of new cases may harm other parties who already have pending court cases. The
Judiciary understands that these are difficult economic times. In fact, there is talk in other
spheres of government regarding cutting back of services. However, this bill envisions the
opposite—an increase in services—without a counterpart provision for sufficient funding to
support this measure, which is not realistic.

To illustrate the potential increase in the volume of cases and the resultant delay and
detrimental effect on borrowers, other interested parties, and the overall public, should this
measure pass without adequate funding, we note the following:

A. The Conversion Complaint Process May Shift An Additional 6,000 Cases to the
Circuit Court System. Requiring An Additional Estimated $4.3 Million Yearly.’

Currently, most foreclosure cases--approximately 75% to 90%--proceed through the non-
judicial process.2 Last calendar year, there were approximately 1,331 judicial foreclosure
filings3 state-wide compared with a total of12,425 foreclosure cases. See Star Advertiser article
dated January 13, 2011. If the 12,425 foreclosure cases included both judicial and non-judicial

Although related bill S.B. 651, S.D. 2 would allows borrowers to also opt for court-administered dispute
resolution, it is unclear whether these borrowers can have “two bites at the apple” (i.e., opt for dispute resolution and
if that fails, subsequently convert to a circuit court action.) This is in contrast to H.B. 1411, H.D. 2, which appears
to provide the borrower with one option (either the circuit court action or the dispute resolution). Since it is unclear,
for the purpose of estimating costs, we will presume that borrowers would be allowed both options and proceed with
the 6,000 additional cases figure. The 6,000 additional cases figure presumes that approximately half of the non-
judicial foreclosure cases would be converted tojudicial actions. Since conversion would automatically stay the
non-judicial foreclosure process and the bill attempts to makes it easier for borrowers without attorneys to choose
conversion by simply completing a form, estimating that half of these cases would convert is a reasonable figure.

2 See attached 3/22/09 Honolulu Star Bulletin article (estimating that at least 75% offoreclosures proceeded non

judicially); see also Star Advertiser article dated January 13, 2011 (citing statisticsfrom Realty Trac). Since the
Judiciary does not track non-judicial foreclosures, we only have knowledge regarding the number ofjudicial
foreclosures. Please note that these are preliminary estimates based on recently-gathered information.

These figures may include agreements of sale.
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foreclosures, approximately 90% or 11,094 cases last year proceeded through the non-judicial
process.

Even if we estimate that half of the 11,094 non-judicial foreclosure cases would be
converted to judicial foreclosure actions pursuant to this bill, adding approximately 6,000 new
cases (500 new cases per month), would constitute a very significant increase in the Judiciary’s
caseload. The Judiciary would not be able to timely process 6,000 new cases per year at the
circuit court level, without additional resources and staffing. Our estimate to fund the cost of the
additional judges and support staff to handle 6,000 new circuit court cases per year, is
approximately $4,300,000.~

B. Because of Budget Cuts, Furloughs, and Increase in Cases, There is Already
Significant Delay in Our Cases. Including Foreclosure Cases

Since the budget cuts and furloughs, the median age of pending Circuit Court civil cases
has increased by 41.8 percent. At the same time, there has been an increase in the number of
cases filed with the courts cases. The number of pending judicial foreclosure cases increased by
80 percent and the median age of pending foreclosure cases increased by 44 percent. Please see
attached the Judiciary ~ report, “Justice in Jeopardy” dated December 2010. In other words,
although judicial foreclosures comprise only approximately 10% to 25% of the total existing
foreclosure cases, the length of time it takes to resolve the existing caseload has increased by
almost 50%.

Moreover, the addition of foreclosure cases, as allowed by the bill, without requisite
funding to service these additional cases, wiLl further delay existing civil and criminal cases,
including those critical to public safety. For example, in the District Court of the First Circuit,
due to budget cuts, traffic and DUI trials that took 1-2 months to be heard prior to furloughs, now
take at least 4-5 months to schedule. In fiscal year 2010, the courts processed approximately
179, 740 criminal cases, including murder, manslaughter, rape, narcotics, burglary, and DUI
cases. This does not include Family Court proceedings which address domestic abuse protective
orders, foster custody cases, and juvenile probation cases and other civil circuit court cases.
Adding a significant number of foreclosure cases (which may involve time-consuming and
complex issues) to this caseload, withoutproviding sufficient fundingfor these new cases, does

~ The measure also provides that the action shall be dismissed if all interested parties fail to file a statement

submitting themselves to the court process within 90 days of filing the conversion complaint. Additional resources
would be needed to reduce delays in dismissal. Any delay in dismissal would further prolong the foreclosure
process since the filing of the complaint stays the non-judicial foreclosure until thejudicial proceeding has been
dismissed. If this measure passes, the Judiciary requests that the action may be dismissed after the filing of a motion
by any interested party, rather than requiring court clerks to monitor each case.
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not realistically take into consideration the logistical costs of delivering judicial services to the
public.

Please note that even if these finds were allocated this Legislative session, it would take
time for the Judiciary to hire qualified_staff for the new positions and be in a position to provide
the judicial services envisioned by the bill. Even with immediate attention, the Judiciary
estimates that between nine (9) and twelve (12) months would be required before the new judges
and staff would be fhlly integrated into the judicial foreclosure process. In the interim and/or
alternative, with no additional finding, the existing court staff will be required to process the
new cases presented. This will significantly delay the timely provision ofjudicial services to the
public.

The bill also provides that the fee for filing a conversion complaint shall not exceed an
amount yet to be specified. It is unclear whether this amount would include the filing fee and all
other costs, surcharges, and other fees associated with filing a complaint.5

II. REQUIRING THE BORROWER TO BECOME THE PLAINTIFF AND
LENDER TO BECOME DEFENDANT MAY BE CONFUSING TO

• BORROWERS WHO ARE NOT REPRESENTED BY ATTORNEYS

Finally, the proposed conversion complaint requires the borrower to become the
“Plaintiff’ and the lender to become the “Defendant.” The Judiciary believes that this portion of
the bill can result in procedural confusion, especially for those who are not represented by
attorneys. Because the lender is still in the position of seeking foreclosure, it makes sense to
have the lender retain the title of “Plaintiff,” similar to normal judicial foreclosures. This would
avoid any unintended conflicts with various court rules and procedures that use the terms
“Plaintiff’ and “Defendant” to define various duties to the court and others. For example,
traditionally the “Plaintiff” bears the burden of proof; this measure might lead to confugion about
which party bears the burden of proof.

Thus, in the event this measure passes, to avoid confusion, the Judiciary respectfully
requests that (a) the “complaint” form be changed to a “NotiQe of Conversion” (“notice”); and

5

Even if the bill were revised so that the filing fee wopld go directly to the Judiciary, the amount of the fee
appears insufficient to handle the requirements of the mandate. For example, even if the filing fee were
$400 and there were 6,000 cases, this would generate only $2,400,000 ($400 x 6,000 cases), significantly
less than the required estimated of $4,300,000 which is needed on a yearly basis.

In any case, the amount generated would still be reduced as it is likely parties would file informapauperis
applications.
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(b) a provision be added to require that after receiving the notice, the lender, in order to proceed
with the foreclosure, must file a complaint, in accordance with the rules of court, no later than 30
days after having received notice. The process can then follow the usual course for judicial
foreclosures.

Further, clarification of the proposed language amending HRS Sec. 667-5 (a)(1)(A) is
sought as it appears to require the lender to serve all persons entitled to notice with the notice of
intention to foreclose the mortgage “in the same manner as service of a civil complaint under
chapter 634 and the Hawaii rules of civil procedure, as they may be amended from time to time.”
Application of the rules of court are generally applied only after a case has been initiated by a
party. Service under the rules of court by the lender may have the effect of requiring the lender
to initiate a new case at the Circuit Courts each time a notice of intention to foreclose the
mortgage is sought.

In conclusion, the Judiciary would like to be able to provide meaningful assistance.
However, as currently drafted, the bill does not provide for sufficient funding and adding to the
Judiciary’s caseload without adequate. funding may actually compound the problem.. Until
sufficient funding is provided, we must respectfully oppose this bill.

Thank you for the opportunity to testify on this measure.
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• Foreclosure filings
hit new high

Figures show 38 percent more Hawaii
préperties were affected last year compared
with 2009

By Andrew Gomes
POSTED: 01:30 am. 1-1ST, Jan 13,2011

Lenders pursued or completed foreclosure against a
record number of Hawaii properties last year.

There were 12,425 properties statewide affocled by
foreclosure last year, which was 38 percent more than
the 9,002 properties in 2009 and more than triple the
3525 properties In 2008 according to the latast
report from RealtyTmc, a real estate data company.
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Most of the properties were homes, though Realtytrac
doesn’t exclude commercial real estate from Its
foreclosure data, if ail the properties affected by
foreclosure were homes, the total last year would
represent 2.42 percent of all homes in the state, up
from 1.8 percent the year before.

The browing number reflects the state’s continuing
struggle with economic recovery, and has strained
families.

But so far foreclosures haven’t reached epidemic
proportions seen in states such as Nevada, Arizona
and Florida.

~We’ve been relatively fortunate,” said Jon Mann, a
Honolulu real estate agent “We haven’t really been
impacted as significantly as some mainland marKets.”

HawaII’s foreciosurelevel was close to the national
average —2.23 percent of housing eRected by
foreclosure last year— though HawaiI’s rate was 11th
highest.

The worst problem Is In Nevada, where 9.42 percent of
homes wore affected by foreclosure last year. The
lowestrate was 0.13 percent In Vermont

In HawaiI, more than half the properties affected by
foreclosure were on the neighbor islands. where many
out-of-state investors bought vacation homes during
thcteal estate boom In the rnld-2000s.

On the Big Island, there were foreclosure lilings
against 3,370 properties fast year, representing 4.23
percent of homes.
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Maui had 2,675 properties with foreclosure filings, or be counted on the same property In different months.
4.05 percent of homes.

Kaual had 819 propertIes with foreclosure filings or
2.75 percent of homes.

Calm had the most properties affected by foreclosure
but tile lowest rate —5,561 properties representing
1.65 percent of the housing market.

Real estate Induatty watchers caution that foreclosures
could put downward pressure on housing prices If an
overbearing number of foreclosed homes wind up on
the market.

On Oahu, there were close to 3,200 single-famIly
homes and condominiums on the market at the end of
last year

Mann said about 15 percent to 20 percent of the
Inventory was owned by lenders or homeowners trying
to avoid foreclosure through short sales.

Whether Lhe percentage will rise is hard to tell because
not all homes that enter foreclosure are sold. Some
owners work out [heir mortgage difficulties. In other
cases, foreclosure can drag on for more than a year.

Mann notes that some additional Inventory won’t
necessarily hurt the market because present Inventory
Is relatively tight.

Hawaii’s foreclosure problem Is expecled to worsen
this year; according to local foreclosure attorneys.

There was a lull in the past two months, but the
Industry attributes that to lenders holding up cases to
address improper processing Issues raised a few
months ago. AOVISEMENT

The number of foreclosure filings in December was
1.000. That was down 35 percent from 1302 In the
same month laSt year but was up from 577 in
November.

Lenders filed a ~1urry of new foreclosure cases last
month —163 default notices, which according to R
ealtyTrac was the highest number in more than a
year.

The bulk or filings last month were auclion notices
and lender repossessions.

RealtyTrac numbers for the full year arc different In
that they count properties going through foreclosure.
The monthly counts are foreclosure filings, which can
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A MESSAGE FROM CHIEF JUSTICE MARK REcKTENwALD

These have been difficult economic times for all of Hawai’i, and the Judiciary has been no
exception. In the last two years, the Hawai’i State Judiciary’s general fund appropriation has
been reduced by $19.7 million (or 13.1% of its overall budget), while demand for Judiciary
services has increased due to the impact of the difficult economy on our citizens. Furloughs
alone have eliminated over 600,000 available staff hours of work.

These reductions have had substantial negative effects throughout the judicial system, by
reducing, delaying and in some cases eliminating important services. Notably, Hawaii’s
families and most vulnerable citizens have been significantly impacted. The time it takes to
process an uncontested divorce has doubled, and the wait time for children to participate in
the Judiciary’s Kids First program in Kapolei, which seeks to alleviate the impacts of divorce
by having children participate in a group counseling session, has more than doubled.

Budgetary reductions have also had negative effects in criminal cases. For example, 24 adult
probation positions were eliminated in the First Circuit, including positions in high risk areas
such as the sex offender unit and the domestic violence unit. Individual probation officers
now supervise as many as 180 defendants, well above the nationally recommended ratio.

Justice has been delayed in civil cases as well. Prom FY2008 through FY2O1O, the median
age of pending Circuit Court civil cases has increased by more than 40 percent. By delaying
the time it takes to resolve civil disputes, the cost and uncertainty of litigation increases and
our community’s efforts at economic recovery are hindered.

Finally, the Judiciary’s programs and services can save the public money in the long run. The
cost of supervising a criminal defendant in the HOPE probation program, or providing intensive
supervision and treatment through programs such as drug court, is far less than the $1 37/day
that it costs to incarcerate a defendant.

This report highlights some of the impacts that furloughs and budget cuts have had on the
Judiciary’s ability to fulfill its mission “to administer justice in an impartial, efficient, and
accessible manner in accordance with the law.”

Adequately funding the state court system is an investment in justice, and an investment in
our democracy, that should not be compromised even during tough economic times.

)fl~C a.
Mark E. Recktenwald
Chief Justice



HAwAI’I STATE COURTS AT WORK

The Hawai’i State Judiciary resolves a wide-range of disputes facing our local community.

CIVIL JUSTICE

Hawai’i residents and businesses rely on the courts to fairly resolve their civil conflicts.
In FY20 10, the Judiciary was involved with:

• 60,575 District Court civil cases including:

• 44,292 Regular Claims Division cases ($3,500 -$25,000 damages range)

• 6,141 Small Claims Division cases (up to $3,500 damages limit)

• 37,251 Circuit Court civil proceedings including:

• 14.090 condemnation, contract and personal injury cases

• 8,736 probate proceedings

• 6,938 conservatorship and guardianship proceedings

• 1,422 trust proceedings

• 6,065 land court, tax appeal and mechanic’s lien cases

‘It is time to ensure that, in a countn’Jbunded on the rule of law and the principle
ofaccess to justice, our judicial branch does not wither under the burden of
financial stress...It is time fin’ our lawmakers to recognize the value ofour judicial
branch as more than a line item in a budget. A stivng judicial branch is essential to
maintaining responsible government and protecting citizens’ rights.”

— Stephen N. Zack, President of the American Bar Association



CRwn1’~I. JUSTICE

The Judiciary strives to expeditiously and fairly adjudicate or resolve all criminal matters. In
FY20 10, the Judiciary was involved with:

• 68,041 criminal traffic cases including: • 17,220 Circuit Court criminal cases
including:

• 13,593 DWIIDUI cases
• 178 murder & manslaughter cases

• 1,264 reckless driving cases
• 97 forcible rape cases

• 94,479 District Court criminal cases • 1,602 aggravated assault cases
including:

• 1,235 burglary cases

• 9,413 larceny/theft cases • 2,686 larceny/theft cases

• 6,154 assault cases • 3,633 narcotics cases

• 2,169 vandalism cases

• 1,349 prostitution cases

• 4,096 narcotics cases

• I ,232 sex offense cases

“[A Is a practicing litigatoi; I can share with you the impact that the
budget cuts on the Judiciary have caused. Among mv case load, I
have a case that is about fur years old that has been ready to go to
trial since late last ~‘ear. It has been delayed because of the backlog
of ci-iminal trials and was recently reset to [redacted], 2011 - a year
away. Many of my colleagues are reporting similar occurrences.
The Judiciary allows economic, political and social life tofisnction
properly and it must be spared any further budget cuts.”

- An attorney in private practice



F2~snLy CouRT

The Family Court hears all legal matters involving children, such as delinquency, waiver of
jurisdiction, status offenses, abuse and neglect, termination of parental rights, adoption,
guardianships, and detention. The Family Court also hears domestic relations cases, including
divorce, domestic violence, temporary restraining order, nonsupport, paternity, and uniform child
custody jurisdiction cases. In .FY2010, the Family Court workload involved:

57,696 Family Court proceedings including:

• 10,761 divorces

• 5,150 domestic abuse protective orders

• 1,604 child abuse and neglect cases

• 926 adoptions

• 3,674 paternity cases

• I ,557 foster custody cases

• 2,326 juvenile probation cases

“As a current participant, the Family Drug Court program has helped me do
things I never thought I could do. 1 have learned the skills I need to remain
clewi and sober for the rest of my life... Without the support and instruction
given to me by the Fain ily Drug Cou,-t, I would not have the hope I have in
my l~fe today, and I am currently on the path to being reunified with my
children... 1 will continue to battle this disease of addiction ii;ith the skills the
Fain ily Drug Court has armed me with and my children will never return to
the foster care system.’

- Family Drug Court participant



TREAm’wNT CouRTs

Many criminal defendants have substance abuse and/or mental health issues. When appropriate,
the Judiciary provides these defendants with probation and treatment in lieu of incarceration.
Treatment can help defendants live a clean and sober life, allowing them to reunite with their
families and become productive citizens. In FY20 10, the Judiciary’s treatment courts served
1,085 clients statewide. The strength of the treatment courts lies in their ability to lower
recidivism rates and costs to the State of Hawai’i. Less recidivism means less court and
incarceration costs. Hawaii’s Adult Drug Courts have an average recidivism rate of about 8
percent as opposed to a recidivism rate of 50 percent for those persons on general probation.
The cost of treatment in these courts averages about $5,000 per client per year as opposed to a
cost of about $50,000 per year for incarceration.

PROBATION

Most convicted criminal defendants are sentenced to probation in lieu of or in addition to
incarceration. The Judiciary supervises probationers to reduce recidivism and encourage the
rehabilitation and reintegration of these individuals into the community. In FY2009, the
Judiciary’s 129 probation officers supervised:

• 20,586 probationers

• 23,534 cases

“It makes social and economic sense to provide treatment rather than
incarceration when appropriate. Theatnient courts besides being cost
effective are a major tool in breaking the cycles of substance abuse,
domestic violence and many other social issues facing our state.”

- Dee Dee Letts, Treatment Court Coordinator

‘Due to the limited number fslots available, we have a waiting list to
get into Mental Health Court. There are not enough resources in the
community for treatment and housing which puts cfrfendants and
community at risk.”

- Louise Cruni ,First Circuit, Adult Client Services, Mental Health Court



JUDICIARY GEr~RAL FUND APPROPRIATION

The Judiciary’s Hawai’i general fun&appropriation is its most important funding source,
accounting for over 90 percent of its funding. The Judiciary receives less than three percent
of Hawaii’s general fund appropriations.

Hawaii General Fund Appropriations
(Ff2011)

Isgislalure Judiciary
.55% 2.56%

UJudidary
$130743.1 04

• Executive
54.943,348231

aLegislature
$27,816,017

“The Legal Docun;ents Branch of the Circuit Court on O’ahu receives,flles
and processes, on average per yea;; app;vxinzatelv 300,000 original
documents, depositions, and exhibits (approximately 116,000 Family Court,
80,000 criminal and Family Court criminal, and 104,000 civil documents,
depositions, and exhibits).”

Executive
96.89%

- Lori Okita, First Circuit, Legal Documents Branch 1



FY2OII Hawaii General Fund Appropriations
($5,101,907,352)

• University of Hawaii
($360,687,276)

a Dept of Health,
Hawaii Health Syst.

Corp.
($466~391,143)

• DeptofHurnan
Services

($714,389,540)

* Dept of Accounting & General Svcs
Dept of Land & Natural Resources
Dept of Attorney General
Dept of Human Resources Development
Dept of Taxation
Dept of Defense
Dept of Labor & Industrial Relations
Dept of Agriculture
Dept of Business & Economic Development
Office of the Governor & Li. Governor

Budget & Finance
(includes State debt

service, retirement, &
health premiums)
($1,604,113,625)

0 DAGS, DLNR, Alt,
DHRD, TAX, DEF,
DLIR, AG, DBEDT,

GOV, LTG *

($188,627.1 16)

• Public Safety Dept
($213,097,406)

• Judiciary
($130,743,104)

D Legislature
($27~8l 6,017)

N

N. Dept of Education,
Charter Schools,

Libraries
($14336,042,123)



HAwAI’I STATE JUDICIARY EXPENSES

The Judiciary uses its general fund appropriation to pay its 1 ,900 employees, operate its 21
facilities, and provide court services to thousands of Hawai’i residents each year.

Judicial Branch Expenses
(FY2OII)

C Non-
Personnel
Expenses.

31%

Personnel
Expenses

69%

U Personnel Expenses 1
$90,465,636

0 Non-Personnel Expenses
$40,257,468

“Our greatest concern is that the furloughs negatn’ei~v impact our system ~
response/coordination of cases involving children who are alleged victims
of abuse or who are witnesses to crime. For example, delays in-scheduling
forensic interviews of these young victims and witnesses iiiav result in
concern fbr their sqfety. Justice may not be servedfor the crimes.”

- Jasmine Mau-Mukai, Children’s Justice Centers of Hawai’i



Direct Court
Costs
45%

-PubHc Assistance
-Other Grant-in-Aid

-Guardian Ad
LitemiAttorney

-Jury Casts
-Other Direct Court

Cost5

Facility
Operating Costs..—~’~

36%
-Utilities

-Rental of Buildings
-Rental of Equipment

-Repair and
Maintenance

“The Achieving Access to Justice fOr Hawaii ~ People: The 2007 Assessment
of Civil Legal Needs and Barriers to Low- and Moderate-Income People in
Hawaii Repoi-t’ fOund that due to a lackof resources legal service providers
are able to assist only one of three of those who seek their help- Since 2007 it
has only gotten worse, resulting in more persons appearing in court without
repi-esentation - Greater resources are requiredfrom the Judiciary to assist
these persons to navigate the couit svstem”

- Judge Daniel Foley, Chair, Access to Justice Commission

Judicial Branch Non-Personnel Expenses
(FY2OII)

Other Costs
19%

-Operating Supplies
-Contract Security

Services
-Other

• Direct Court Costs
$18283010

C Facility O~eretin9 Costs
$14321,744

0 Other Costs
$7,652,714



JUI)ICIARY BUDGET REDUCTIONS

FY2009

• Judiciary’s general fund appropriation was $150.5 million

• The Legislature applied a 7 percent reduction (about $1 million) in discretionary costs to
the Judiciary’s core budget base

• The Legislature provided Capital Improvement Program (CIP) funding of about $13.8
million

• The Legislature took $1 million from the Computer System Special Fund to help balance
the state general fund budget deficit

FY2O1O

• Judiciary’s general fund appropriation was reduced to $139 million, $11 .5 million lower
than in FY2009

• The Judiciary initiated furloughs for its employees

• The Legislature reduced the salaries of state judges by 5 percent

• The Legislature eliminated 79 vacant positions

• The Legislature authorized $2 million and 22 positions to staff the Kapolei Judiciary
Complex

• The Legislature provided a one-time $2.5 million ceiling increase for the Computer
System Special Fund

• The Legislature provided CW funding of about $9.8 million

FY2O11

• Judiciary’s general fund appropriation was reduced to $130.7 million, an $8.3 million
reduction from FY20 10

• No CIP funding was provided as the Legislature indicated it would wait for the results of
the Judiciary’s Facilities Master Plan Study

• The Legislature allocated an additional $2.5 million to the Judiciary for domestic
violence ($1 million) and legal/treatment service providers ($1.5 million)

• The Legislature authorized the transfer of $2 million in funds from the Computer System
Special Fund and $1.5 million from the Drivers Education Fund to the general fund



155,000,000

150.000.000

145.000,000

140,000,000

135,000,000

130,000,000

125.000,000

Judlciaiy Gengral Fund Appropriations
~IncJudjn~ collecijy, bargaining & specific appr’opdation.)

$13a,ms,1o4

“We are unable to keep up with the demands and backlogs that occur in
ahnost eve;)’ area clue to lack ofmanpower resources. The law
enforcement divisions work 24/7 and are making arrests and issuing
citations around the clock. With the economic downturn, there are more
lawsuits being filed thereby increasing the courts’caseloads. The;-e are
two less work days a month due to the fiwloughs, however, the workload
has increased.”

$150,445,630

120000,000
FY2009 FY2OIO FY2011

- Iris Murayama, First Circuit Court. Deputy Chief Court Administrator



SPECIFIC BUDGET IMPACTS ON TUE COURTS

JUSTICE DELAYIm

• From FY2008 through FY20 10, there was a 28.4 percent increase in pending Circuit
Court civil actions and a 19.6 percent increase in the number of cases filed. Since the
budget cuts and furloughs, the median age of pending Circuit Court civil cases increased
by 41.8 percent.

• From FY2008 through FY20 10, the number of pending court foreclosure cases increased
by 80 percent. The median age of pending foreclosure cases increased by 44 percent.

• From FY2008 through FY20 10, there was a 98.2 percent increase in pending District
Court civil actions and a 36.4 percent increase in the number of cases filed.

• At the District Court of the First Circuit, furloughs and position reductions have resulted
in substantial delays in scheduling hearings and trials. Traffic and DUI trials typically
took 1-2 months to be heard prior to furloughs and now take 4-5 months to schedule.
Trials in regular claims cases were scheduled within two weeks prior to the furloughs but
now take 4-6 weeks to schedule.

• In the Family Court of the First Circuit, the time it takes to process an uncontested.
divorce has increased from 3-4 weeks, to 6-8 weeks since furloughs and budget cuts
were implemented. The wait to schedule a mandatory session with the Judiciary’s Kids
First program in Kapolei has increased from 4 weeks up to 10 weeks. Filing for divorce
can be the start of a traumatic process for a child that may involve physical relocation, a
new school, financial insecurity and the inability to see one parent. Delays in processing
divorce cases increase the stress that children experience.

“The judiciary is currently on a two day per month furlough system where, in
addition to state holidays, the courts close for Iwo workdays per month. Two days
equate to 16 hours per month of court time. On Oahu, there are approximately 12
circuit court criminal divisions. As a result, the furloughs result in about 192
hours of lost court time per month for the circuit court criminal calendar on Oahu.
conservatively speaking, that time could accommodate apptvximatelv 8 average-
length criminal fun’ trials, 192 evidentiary motions. 384 plea hearings or 576 non
evidentian’ motions, This is at?. illustration of the very direct and serious
consequences that budget shortfalls are having on the criminal justice system.”

- John M. Tonaki, Office of the Public Defender



MORE SEur-REPRESEmiD LrrIGANTs

• More Hawai’i residents are entering the court system without the benefit of an attorney.
Even with reduced hours and resources, the Judiciary’s Ho’okele service centers on
O’ahu assisted 103,009 self-represented litigants in 2009, a 5.6 percent increase from the
year before.

• The Fifth Circuit Service Center in Lihue opened in March 2008 to assist self-
represented litigants with court forms and questions about court procedures. It was
closed in December 2008 due to staffing shortages.

CoultT SERvIcEs REDUCED

• In 2005, the Honolulu Traffic Violations Bureau was open five nights a week to serve the
public after working hours. It is only open one night a week now. In the near future, it
will probably close at night altogether, requiring more non-criminal defendants to take
off from work to resolve their cases.

• Due to a staffing shortage by the Department of Public Safety’s Sheriff Division, there
were not enough sheriffs to provide security for Judiciary facilities on the Big Island.
The Judiciary was forced to close the North Kohala, Hamakua, and Ka’u rural courts in
October 2010, requiring court customers to make a 20-60 minute drive to a courthouse.

“Increasing numbers of self-represented litigants in civil cases receive less
in terms qfcourt services because they are often disadvantaged due to lack
ofeducation, lcpzguage barriers, and/or sometimes suffrr front mental
health issues.”

- Judge Barbara Richardson, Deputy Chief Judge, District Court



PROBATION STAnZING Eu1vur’~ATEn

+ In the Client Services Division of the First Circuit, 24 positions were lost last year due
to budget cuts, including positions in both the Sex Offender Unft and the Domestic
Violence Unit. These units work with some of the most dangerous offenders who are at
a higher risk than others to recidivate. According to the American Probation and Parole
Association, the caseload standard is 30:1 to 120:1 depending on the risk level of the
probationer. In Hawai ‘i, the ratio of cases to probation officers is as high as 180:1.

• Furloughs also are affecting public safety. Our probation officers have 24 fewer days a
year to supervise offenders. As a result, revocations of probation are being delayed, and
probation officers are unable to provide the level of supervision necessary for certain
clients because there are fewer hours in the week to monitor the same, or increasing,
numbers of probation clients. -

En’ECT ON FATlmws AND VICTI1Ws

• To efficiently use public funds, the Judiciary contracts with external entities to provide
services that are not performed internally. These contracts were cut by more than $2.8
million in FY20 10 to balance the Judiciary budget. The contracts involve the purchase
of assessment and/or treatment services for substance abuse, child sex abuse, and
mental health, as well as domestic violence emergency shelter services, juvenile client
and family services, anger management, victim impact classes, and more.

• The reduction in purchase of service (P08) contracts has resulted in fewer social
services for crime victims. For example, reduced Judiciary funding of Catholic
Charities Hawai’i in FY2OIO resulted in the loss of two positions which led to 165
fewer child sexual abuse clients being served compared to the previous year.

• Cutting treatment court budgets has resulted in taxpayers having to pay more, not less.
As a result of the budget cuts, 5 of the 11 treatment courts have waitlists for admittance
due to a reduction in the programs’ capacity. Many people on a waitlist are incarcerated
at a cost of $137 per day to taxpayers as compared to about $14 a day when they are in
a treatment court.



• In FY2O1O, the Judiciary’s Maui/Moloka’i Drug Court program lost four full-time
equivalent (FTE) positions after it had its annual allocation cut over $420,000. There is
now at least a 13-month wait for men to receive drug treatment services on Maui. The
wait for treatment was already between S and 12 months in May 2008 when the
Legislature authorized four FTE positions to reduce the delay.

• Due to budget cuts, Drug Courts have had to reduce electronic and voice monitoring of
clients by 30 percent. Since monitoring is used to ensure clients’ compliance with curfew
restrictions, the decrease in monitoring reduces community safety and increases the
likelihood of clients relapsing. Furthermore, the Oahu Adult Drug Court lacks sufficient
funding to accept new clients who need residential treatment after March 2011 until the
start of the next fiscal year.

• The budget cuts forced a reduction to the Judiciary’s POS contract for mediation and
other dispute resolution services. The Mediation Centers of Hawai’i are now expected
to provide services for approximately 3,100 cases, as opposed to 4,000 prior to the
reduction in the contract amount for the P05. Mediation is provided in many types of
cases including domestic and family, landlord/tenant, temporary restraining orders, and
neighbor disputes.

“I felt all was lost and no one could help let alone begin to understand the
difficulties I wasJhcing. It is because of Girls Court that I now know that I
am flat alone...ffelp had finally arrived..J do not wish to imagine what our
lives would be like had Girls Court not intervened. 1 implore that
additional finding be granted so that this program may continue its vital
work in helping young ladies and their families.”

- Girls Court participant



HAWAII CHAPTER

community
ASSOCIATIONS INSTITUTE

P.O. Box 976
Honolulu, Hawaii 96808

March 14, 2011

Honorable Robert N. Herkes
Honorable Ryan I. Yamane
Consumer Protection and Commerce
415 South Beretania Street
Honolulu, Hawaii 96813

and

Honorable Gilbert S.C. Keith—Agaran
Honorable Karl Rhoads
Committee on Judiciary
415 South Beretania Street
Honolulu, Hawaii 96813

Re: SB 652 S.D. 2/COMMENTS

Dear Chair Herkes, Chair Keith-Agaran and Committee Members:

I chair the CAl Legislative Action Committee. CAl offers
comments on SB 652 S.D.2.

Section 2 of SB 652 S.D. 2 rightly provides, in proposed
section 667-B(b), that: “This section shall not apply to
nonjudicial foreclosures of association liens.” That is
important language because the perceived issues to be addressed
by legislation relate to the mortgage industry.

Similarly, Section 6 of SB 652 S.D. 2 proposes to amend
section 667—5, by properly distinguishing between service
procedures to be followed by mortgage lenders and by
associations. It is important to maintain that distinction.

The mortgage industry is a for—profit industry. Lenders
use an underwriting process to determine credit risks, and they
price their products accordingly. Losses can be broadly
distributed in the mortgage industry.



Honorable Robert N. Herkes
Honorable Gilbert S.C. Keith-Agaran
March 14, 2011
Page 2 of 3

In contrast, associations utterly lack the capacity to
choose their members. Units are bought and sold in private
transactions. The association is not a party to those
transactions. Losses resulting from owner defaults cannot be
broadly distributed.

Associations are non—profit entities. Associations collect
common expense assessments simply to pay the bills incurred to
operate, maintain and to repair the condominium. If one owner
fails to pay, then other owners pay •instead.

A mortgage foreclosure default, then, affects massively
capitalized and sophisticated business entities taking
calculated risks in an effort to make money. In contrast, an
association owner who defaults hurts other consumers in a direct
and immediate fashion.

The loss resulting from one association owner’s default can
only be spread over a quite limited base. That base consists of
other consumers who own units at the project. Those consumers
have their own bills to pay, and making up for the defaults of
others is an unreasonable burden on those consumers.

The requirement of personal service may be priced in to
mortgage loans but it would be inappropriate in the association
setting primarily because - it creates an opportunity to evade
service. It also does not take into account the challenge
presented by owners who simply abandon their units and leave the
jurisdiction.

Owners of units in associations know whether they are
paying their maintenance fees or not. They also know that they
are obliged to provide current contact information to the
association. Curreat law provides for adequate notice to owners.

An owner seeking to evade service can make a mockery of
justice. If the owner cannot be found, it is typically because
the owner is hiding. The very point of using the non—judicial
foreclosure remedy is often because the owner has disappeared.
S8652 S.D. 2 provides for reasonable notice of association
foreclpsures.



Honorable Robert N. Herkes
Honorable Gilbert S.C. Keith-Agaran
March 14, 2011
Page 3 of 3

The subordinate lien position of associations is another
reason to enable expeditious and inexpensive non—judicial
foreclosure processes for associations. The lender’s lien is
superior and the lender can foreclose its superior lien at any
tithe. The expense related to foreclosure of an association lien
should be minimized.

Thus, CAl has no objection to SB 652 S.D. 2 as currently
written. CAl would object strenuously, however, to any effort
to apply the conversion option and/or the personal service
requirement to the foreclosure of an association lien.

Very truly

ërney
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Testimony for SB652 on 3/16/2011 2:OtOO PM
mailinglist@capitol.hawaii.gov [maiIingIist@capitoI.hawaii.gov]
Sent: Monday, March 14, 2011 10:51 AM

To: CPCtestimony

Cc: oneald003@hawah.rr.com

Testimony for CPC/JtJD 3/16/2011 2:00:00 PM SB652

Conference room: 325
Testifier position: support
Testifier will be present: No
Submitted by: David OTNeal
Organization: Individual
Address:
Phone:
E—mail: oneald003@hawaii.rr • com
Submitted on: 3/14/2011

Comments:
I support SD 2, with the addition of excluding non—judicial foreclosures of association liens
and recognizing the distinction between lenders’ and associations’ service procedures. These
two added provisions recognize the purposes and functions of lenders and associations, and
provide for associations’ needs within the context of this measure. Thank you for your time.

https ://nodeexhe/owa/?ae=Item&t=IPM.Note&id=RgAAAAA3I 3MOfQmhSJ15L395%2fbnOBwDablON... 3/14/2011
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Testimony for SB652 on 3/16/2011 2:00:00 PM
mailinglist@capitol.hawaii.gov [mailinglist©capitol.hawaii.gov]
Sent: Monday, March 14, 2011 2:17 PM

To: CPCtestimony

Cc: marcyfrommaui@gmail.com

Testimony for CPC/JUD 3/16/2011 2:00:00 PM S6652

Conference room: 325
Testifier position: support
Testifier will be present: No
Submitted by: Marcy Koltun—Crilley
Organization: Individual
Address:
Phone:
E—mail: marcyfrommaui@graail . corn
Submitted on: 3/14/2011

Comments:
.1 Support 5B652 but Mandatory mediation must be required prior to any foreclosure and all
correct legal, proper, and ORIGINAL documentation, must be provided prior to filing for ANY type
of foreclose to prove chain of title and right to foreclose.

Require that they show chain-of—title proof of mortgage ownership and allow foreclosure sales to
be voided if lenders can’t produce the full chain of title, and allow reimbursement of lawyer
fees for injunctions or court cases that fail to prove ownership.

In light of all the documented fraud it there should be no objections to simply asking the bank
to prove with no doubts they both own the loan and have a right to foreclose.

So many homes have been turned into mortgage—backed securities, having multiple ownership that
changes often as our homes are traded like stock.

Without proper chain of title, a mortgaged—backed security is NOT BACKED By A Mortgage,
therefore, there is no right to foreclose!

Even if a home owner owes money, it does not mean they owe it to the party trying to foreclose,
and it does not mean that party or ANY party has a right to foreclose to get the money.

It is not asking too much of the court to simple make the banks show rock solid legal proof they
HAVE the right to foreclose, since otherwise they will continue with well known , well
documented fraud.

Marcy Koltun—Crilley
Kihei, HI 96753
808—874—5644

https ://nodeexhc/owaJ?ae~Item&t=IPM.Note&id=RgAAAAA3 1 3MOfQmhSJI5LJ95%2fbnOBwDablON... 3/14/2011
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Testimony for S8652 on 3/16/2011 2:00:00 PM
mailinglist@capitol.hawaii.gov [mailinglist@capitol.hawaii.gov]
Sent: Monday, March 14, 2011 10:51 AM

To: CPCtestimony

Cc: oriealdo03cQthawajj.rr.corn

Testimony for CPC/JUD 3/16/2011 2:00:00 PM 58652

Conference room: 325
Testifier position: support
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Comments:
I support SD 2, with the addition of excluding non-judicial foreclosures of association liens
and recognizing the distinction between lenders’ and associations’ service procedures. These
two added provisions recognize the purposes ~nd functions of lenders and associations, and
provide for associations’ needs within the context of this measure. Thank you for your time.
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Mililani Town Association

95-303 KaIoapaU Street
Mililani Town, HI 96789
Phone (808) 623-7300

March 14, 2011

Representative Robert Herkes, Chair
Representative Ryan Yamane, Vice-Chair
Committee on Consumer Protection and Commerce VIA E-Mail: ~p~testimony~capitol.hawaii.gov
State Capitol
Honolulu, III 96813

Representative Gilbert Keith-Agaran, Chair
Representative Karl Rhoads, Vice-Chair
Committee on Judiciary
State Capitol
Honolulu, III 96813

Re: S.B. No. 652 SD 2/SUPPORT — Relating to Mortgage Foreclosures
Hearing: Wednesday, March 16, 2011, 2:00pm Conf Room 325

Dear Chairs Herkes and Keith-Agaran, Vice-Chairs Yamane and Rhoads and Committees Members:

My name is Eric Matsunioto, Vice-President of the Mililani Town Association (MTA). I have served in MTA
leadership capacities on the board for 25 of the last 32 years. MTA encompasses approximatelY 16,000 units of
both single family residences and numerous townhouse project sub-associations.

We can sup~jj.5D 2, with the addition of excluding non-judicial foreclosures of association liens and
recognizing the distinction between lenders’ and associations’ service procedures. These two added provisions
recognize the purposes and functions of lenders and associations, and provide for associations’ needs within
the context of this mcasure.

Sincerely yours,

Eric M. Matsumoto
Vice-President, Board of Directors

Cc: Sen Kidani, Rep Lee, Rep Yamane



/Z’\ HaiiVai’i The REALTOR® Building Phone: (808) 733-7060
Association of 1136 l2~ Avenue, Suite 220 Fax: (808) 7374977

~REALTO RS~ Honolulu, Hawaii 96816 Neighbor Islands: (888) 737-9070
www.hawallr.aitors.com. Email: har@hawaiirealtors.com

March 16, 2011

The Honorable Robert N. Herkes, Chair
House Committee on Consumer Protection & Commerce

The Honorable Gilbert S.C. Keith-Agaran, Chair
House Committee on Judiciary
State Capitol, Room 325
Honolulu, Hawaii 96813

RE: S.B. 652, S.D. 2, Relating to Mortgage Foreclosures

HEARING: Wednesday, March 16, 2011, at 2:00 p.m.

Aloha Chair Herkes, Chair Keith-Agaran and Members of the Joint Committees:

I am Myoung Oh, Government Affairs Director, here to testify on behalf of the Hawai’i
Association of REALTORS® (“HAR”), the voice of real estate in Hawai’i and its 8,500
members. HAR ~pp~fls the intent of S.B. 652, S.D. 2, which implements recommendations
from the Mortgage Foreclosure Task Force by: I) changing the notice provisions for non-judicial
foreclosure; 2) prohibiting a deficiency judgment against owner-occupants for non-judicial
foreclosures; 3) allowing an owner-occupant to convert a non-judicial foreclosure into a judicial
foreclosure; 4) allowing the recordation of a notice of intent to foreclose to have the same effect
as a notice of pendency of action; and 5) providing that the mortgagor’s interest in a non-judicial
foreclose is extinguished when the affidavit is recorded in the Bureau of Conveyances or filed in
land court.

While HAR supports the intent of the foregoing recommendations, HAR also believes that,
overall, a comprehensive evaluation of the non-judicial foreclosure process and balanced
approach to amending the foreclosure law is needed, and the work of the Mortgage Foreclosure
Task Force is a step in the right direction. However, HAR further believes that, by only
amending part I of the foreclosure law, the recommendations of the Task Force represent
piecemeal solutions to the problem. Accordingly, HAR supports amending Part II relating to
non-judicial foreclosures, and making Part II function by removing the requirement that the
mortgagor must sign the deed.

With respect to S.B. 652, S.D.2, Section 2, HAR supports the amendment made to the definition
of “owner-occupant,” because it clarifies the term and makes its more consistent with other
statutory provisions.

REALTOR® is a registered collective membership mark which may be used only by real estate professionals
who are members of the NATIONAL ASSOCIATION OF REALTORS® and subscribe to its strict Code of Ethics.

LOOM. HOO5W4O
OPPOHUNITY



Association of 1136 i2~ Avenue, Suite 220 Fax: (808) 7374977
Haw’aPi The REALTOR® Building Phone: (808) 733-7060

I? EALTO RS Honolulu, Hawaii 96816 Neighbor Islands: (888) 737-9070
www.l.awaijrealtors.com Email: har@hawaiircaltors.com

Recognizing the possibility.that homeowners may continue to face greater hardship, and that this
bill would serve to help address a part of the foreclosure problem facing our State, HAR
respectfully requests your passage of this measure to continue the discussion, and ensure that all
concerns can be adequately addressed.

Mahalo for the opportunity to testi&.

REALTOR® is a registered collective membership mark which may be used only by real estate professionals
who are members of the NATIONAL ASSOCIATION OF REALTORS® and subscribe to its strict Code of Ethics. LJ

EOUAL HOUS*1G
OPPORTUNITY
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March 15, 2011

Mortgage Bankers Association ofHawaii
P.O. Box 4129, Honolulu, Hawaii 96812

The Honorable Robert Herkes, Chair and
Members of the House Committee on
Consumer Protection and Commerce
State Capitol, Room 325
Honolulu, Hawaii 96813

The Honorable Gilbert Keith-Agaran, Chair and
Members of the House Committee on Judiciary
State Capitol, Room 325
Honolulu, Hawaii 96813

Re: Senate Bill 652. SD 2 Relating to Mortgage Foreclosures

Chair Herkes, Chair Keith-Agaran, Members of the House Committee on Consumer
Protection and Commerce and Members of the House Committee on Judiciary:

I am Rick Tsujimura representing the Mortgage Bankers Association of Hawaii
(‘MBAH”). The MBAH is a voluntary organization of real estate lenders in Hawaii. Our
membership consists of employees of banks, savings institutions, mortgage bankers,
mortgage brokers, and other financial institutions. The members of the MBAH originate
the vast majority of residential and commercial real estate mortgage loans in Hawaii.
When, and if, the MBAH testifies on legislation, it isrelated only to mortgage lending.

The MBAH SUPPORTS Senate Bill 652, SD 2 Relating to Mortgage
Foreclosures. We feel that the mortgage foreclosure task force’s recommendations were
made in the best interest of the consumer as well as the lender, as both groups were
represented in the task force.

Thank you for the opportunity to present this testimony.
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The Honorable Robert N. Herkes, Chair
The Honorable Ryan I. Yamane, Vice Chair
House Committee on Consumer Protection and Commerce

The Honorable Gilbert S.C. Keith-Agran, Chair
The Honorable Karl Rhoads, Vice Chair

Hearing: Wednesday, March 16, 2011, 2:00 p.m.
State Capitol, Conference Room 325

IN SUPPORT OF SB 652 502

Chair and Members of the Committee:

My name is Ryker Wada, representing the Legal Aid Society of Hawai’i (“LASH”). I am

advocating for our clients who include the working poor, seniors, citizens with English as a

second language, disabled, and other low and moderate income families who are consumers and

families facing default and foreclosure on their homes. We are testifying in support of SB 652

as it may strengthen protections for consumers in the State of Hawaii.

I supervise a housing counseling program in the Consumer Unit at the Legal Aid Society

of Hawaii. The Homeowiiership Coun~eling Project provides advice to individuals and families

about homeownership issues. Specifically the project provides information on how to prepare

yourself before purchasing a home, what to do if you are in danger of losing your home through

foreclosure and issues relating to predatory mortgage lending.

The purpose of this bill is to implement the recommendations of the Mortgage

Foreclosure Task Force, of which The Legal Aid Society of Hawaii was a member.

SB 652 SD2 would provide homeowners with the ability to convert a non-judicial

foreclosure to a judicial foreclosure, allow them to avoid a deficiency judgment in a non-judicial

foreclosure, provide better notice to homeowners of an upcoming foreclosure and clarify title

issues and timelines for foreclosed homes. Effectively this bill would provide further protections

for families in Hawaii how are having difficulty with the default, foreclosure and loan

modification process.

L LSC www.lepa1aidhawaff.or~II A UNITED WAY AGENCY



The Legal Aid Society of Hawaii supports the bill, and its efforts to protect the

consumers in the State of Hawaii.

Conclusion:

We appreciate these committees’ recognition of the need to protect consumers in the

State of Hawaii. SB652 SD2 attempts to strengthen protections for consumers by requiring

mortgage lenders to engage in mediation before instituting foreclosure proceedings. We support

5B652 SD2 its attempts to protect homeowners in the State of Hawaii. Thank you for the

opportunity to testify.

A United Way Agency Legal Services
corporation
~vw.IegaIaidhawaiLcrg
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Testimony to the House Committee on Consumer Protection and Commerce and
House Committee on Judiciary

Wednesday, March 16, 2011 at 2:00 p.m.

Testimony in supøortof SB 652 SD2. Relating to Mortgage Foreclosures

To: The Honorable Robert Herkes, Chair
The Honorable Ryan Yamane, Vice-Chair
Members of the Committee on Consumer Protection and Commerce

The Honorable Gil Keith-Agaran, Chair
The Honorable Karl Rhoads, Vice-Chair
Members of the Committee on Judiciary

We are Stefanie Sakamoto and Frank Hogan, Esq., and we are testifying on behalf of the
Hawaii Credit Union League, the local trade association for 85 Hawaii credit unions,
representing approximately 810,000 credit union members across the state.

Credit unions have a long history of ‘serving the underserved”, and do everything in their power
to keep borrowers in their homes. Foreclosure is often the very last avenue that credit unions
will take, after every option — such as loan modification - has been exhausted. Currently, 63
Hawaii credit unions offer mortgage loans. As of 2010, credit unions had approximately 23,000
real estate loans on the bqoks. Out of those loans, credit unions currently only have 22
foreclosures in process.

We are in support of SB 652 SD2, Relating to Mortgage Foreclosures, with reservations. This
bill implements the provisions of the report offered by the Mortgage Foreclosure Task Force. As
members of the Task Force, we are in support of this bill, however, are concerned with the
possible effects, should more than one mortgage bill be passed. The provisions in this bill, if
coupled with other foreclosure bills, would have a “piling on” effect on local lenders, and could
also conflict.

Thank you for the opportunity to testify.



HAWAII FINANCIAL SERVICES ASSOCIATION
do Marvin S.C. Pang, Attorney-at-Law

P.O. Box 4109
Honolulu, Hawaii 96812-4109
Telephone No.: (808) 521-8521

Fax No.: (808) 521-8522

March 16, 2011

Rep. Robert N. Herkes, Chair
and members of the House Committee on Consumer Protection & Commerce

Rep. Gilbert S.C. Keith-Agaran, Chair
and members of the House Committee on Judiciary

Hawaii State Capitol
Honolulu, Hawaii 96813

Re: Senate Bill 652, SD 2 (Mortgage Foreclosures)
Hearing Date/Time: Wednesday, March 16, 2011. 2:00 P.M.

I am the attorney for the Hawaii Financial Services Association (“HFSA”). The HFSA is
a trade association for Hawaii’s consumer credit industry. Its members include Hawaii financial
services loan companies (which make mortgage loans and other loans and which are regulated by
the Hawaii Commissioner of Financial Institutions), mortgage lenders, and financial institutions.

The HFSA supports this Bill.

The purpose of this Bill is to: (1) implement recommendations ofthe Mortgage Foreclosure
Task Force relating to service ofnotice conversion from nonjudicial to judicial foreclosure, the bar
against deficiency judgments, notice otpendency of action, and extinguishment of the mortgago?s
interest pursuant to the old nonjudieial foreclosure law; (2) require a notice of foreclosure be given
to insurers of the subject property; and C3) require public sale ofproperty after a nonjudicial power
ofsale foreclosure to be held at the state building in the county seat ofthe county where the property
is located or, for the city and county ofHonolulu, at the state building designated by the department
of accountings and general services.

This testimony is based, in part, on my vers~ective as the Vice Chairperson of the Hawaii
Mortgage Foreclosure Task Force ( ‘Task Force’). I served as a member of the Task Force as the
designee of the I{FSA. This testimony is also based on my experience as an attorney who has
actively done foreclosures for nearly 33 years since 1978.

•This Bill contains the “Language for Proposed Legislation” that is in the Task Force’s 2011
Preliminary Report. The recommendations of the Task Force are substantive and provide
meaningfl.il improvements to the non-judicial foreclosure process. The recommendations are the
result of consensus by the 17 Task Force members who represented diverse ... and in some instances
opposing ... interests.

The four Hawaii mort~age lender organizations represented on the Task Force are: Hawaii
Bankers Association, Hawaii Credit Union League, Mortgage Bankers Association ofHawaii,
and Hawaii Financial Services Association. The mortgage lender organizations will continue to
work this year on the Task Force to consider other recommendations for the 2012 Legislature.

This Bill contains minor revisions to the Task Force recommendations (e.g. the length oftime
to be an owner-occupant, and the types ofproperties which make a borrower subject to a deficiency
judgment). This Bill also establishes public Iocations where nonjudicial foreclosure auctions can
beconducted. We support those provisions.

While we support this Bill our support is conditioned on whether some other foreclosure
bills, which we view as objectionable, do not pass the legislature this session.

Thank you for considering our testimony.

MARVIN S.C. DANG
Attorney for Hawaii Financial Services Association

(MSCD/bfsa)
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Presentation of the Committees on Consumer Protection & Commerce and Judiciary
Wednesday, March 16, 2011 at 2:00 p.m.

Testimony on SB 652 5D2 Relating to Mortgage Foreclosures

TO: The Honorable Chairs Robert N. Hcrkes and Gilbert S.C. Keith-Agaran
The Honorable Vice Chair Ryan I. Yamane and Karl Rlioads
Members of the Committees

I am Gary Fujitani, Executive Director of the Hawaii Bankers Association (HBA), testil3’ing in support of
SD 652 5D2 with reservations. HBA is the trade organization that represents all FDIC insured
depository institutions doing business in Hawaii.

The purpose of this bill is to implement recommendations of the mortgage foreclosure task force relating
to service of notice, conversion from nonjudicial to judicial foreclosure, bar against deficiency judgments
against owner-occupants, notice of pendency of action, extinguishment of a mortgago?s interest and
holding a public sale at state designated building. HBA had a participating member serving on the Task
Force.

Except for the section dealing with the public sale at a state designated building, this bill reflects the
“Language for Proposed Legislation” that is in the Task Force’s 2011 Preliminary Report. The
recommendations of the task force are substantive and provide meaningful improvements to the non-
judicial foreclosure process that benefits the borrower. The recommendations are the result of consensus
by the 17 Task Force members who represented diverse, and in some instances opposing, interests.

Our reservations stem from the possible piling on affect of other foreclosure bills still being considered by
the legislature. These bills would add an inordinate amount of time to an already long process for lenders
to get repaid on troubled mortgage loans. This in turn just drives up cost for all parties.

The primary reason many borrowers are experiencing difficulty meeting their mortgage obligations is
reduced income from unemployment or underemployment. Local lenders go to great lengths to work with
borrowers before moving to foreclosUre. Banks do not want to foreclose and would prefer to keep
borrowers in their homes. Lenders do not want the house back, nor do they wish to maintain it. It is much
better for everyone to keep the homeowner in the home, if at all possible.

Thank you for the opportunity to provide our testimony.

Gary Y. Fujitani
Executive Director


