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TO THE HONORABLE DAVID Y. IGE, CHAIR, AND MICHELLE KIDANI,VICE CHAIR, 
AND MEMBERS OF THE COMMITTEE: 

The Department of Commerce and Consumer Affairs ("Department") appreCiates 

the opportunity to testify in support of Senate Bill No. 652, S.D.1, Relating to Mortgage 

Foreclosures. My name is Stephen Levins, and I am the Executive Director of the 

Office of Consumer Protection ("OCP"), representing the Department. 

Senate Bill No. 652, S. D. 1, seeks to implement the recommendations of the 

mortgage foreclosure task force established by Act 162, Session Laws of Hawaii 2010. 

The recommendations were provided to the Hawaii Legislature on December 28, 2010 

through the Preliminary Report of the Mortgage Foreclosure Task Force. They contain 
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significant improvements to the current non-judicial foreclosure law in Hawaii. The 

proposal will provide for superior notice to homeowners of an impending foreclosure, 

offer them the ability to convert a non-judicial foreclosure to a judicial foreclosure, and 

allow them to escape a deficiency judgment in a non-judicial foreclosure. The measure 

also will help to bring certainty to title issues by authorizing the mortgagee to record a 

copy of the notice of intent to foreclose with the land court or the bureau of conveyances 

and will harmonize state law with a recent Hawaii Bankruptcy decision. 

The task force represented a broad cross section of our community and as such 

was able to obtain the input of virtually all interested parties. The executive director of 

the Office of Consumer Protection served as the chairperson. This measure is the 

product of hundreds of hours of hard work by its members. Because of their strong 

commitment to improving the mortgage foreclosure laws in Hawaii, consensus was 

reached on these important proposals. Since the Department believes that each of 

them will further the interests of consumer protection in Hawaii, it strongly supports this 

measure. 

Thank you for providing me with the opportunity to testify on Senate Bill No. 652, 

S.D. 1. I will be happy to answer any questions that the committee members may have. 



The Judiciary, State of Hawaii 

Testimony to the Senate Committee on Ways and Means 
Senator David Y. Ige, Chair 

Senator Michelle Kidani, Vice Chair 
Thursday, February 24,2011, 9:00 a.m.) 

State Capitol, Conference Room 211 

by 
Rodney A. Maile 

Administrative Director of the Courts 

WRITTEN TESTIMONY ONLY 

Bill No. and Title: Senate Bill No. 652, S.D. 1, Relating to Mortgage Foreclosures. 

Purpose: Implements recommendations of the mortgage foreclosure task force relating to 
service of notice, conversion from nonjudicial to judicial foreclosure, the bar against deficiency 
judgments, notice of pendency of action, and extinguishment of the mortgagor's interest pursuant 
to the old nonjudicial foreclosure law. Requires a 21 day notice of foreclosure to insurers of the 
subject property. Requires public sale of property after a nonjudicial power of sale foreclosure to 
be held at the state building in the county seat of the county where the property is located or, for 
the city and county of Honolulu, at the state building designated by the Department of 
Accountings and General Services. 

Judiciary's Position: 

The Judiciary expresses no opinion about the intent or purpose of this bill. In order to 
effectively implement this measure, however, we respectfully request sufficient funding from the 
Legislature and time to ensure that any assistance we provide the public is meaningful. 

Since the bill outlines the steps certain mortgagors can take to easily "convert" non
judicial foreclosures to judicial foreclosures and to stay the non-judicial foreclosure proceedings, 
we anticipate a rise in the number of court filings. It is our understanding that approximately 
75% to 90% of foreclosures are currently proceeding non-judicially. See,for example, attached 
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Honolulu Star Bulletin article dated March 22, 2009 which was attached to the Preliminary 
Report of the Mortgage Foreclosure TaskForce to the Legislaturefor the Regular Session of 
2011 {indicating that non-j~dicialforeclosures accountjor at least 75% offoreclosure 
proceedings.} 

Another recent report indicates that the total number of foreclosure cases for January 
through December 2010 in Hawai'i was 12,425.1 See attached Star Advertiser article dated 
January 13, 2011 (citing statistics from Realty Trac). During this same period, there were 
approximately 1,331 judicial foreclosure filings state-wide. If the Realty Trac report includes 
both judicial and non-judicial foreclosures, approximately 11,094 cases or almost 90% of 
foreclosure cases proceeded non-judicially last year. The current measure allows certain owner
occupants of residential property to file a conversion complaint. The attached January 13,2011 
Star Advertiser article indicates that most of the foreclosures in 2010 were of residential 
property. 

Even if we conservatively estimated that only half of the 11,094 non-judicial foreclosure 
cases would be converted to judicial foreclosure actions pursuant to this bill, adding 
approximately 6,000 new cases (500 new cases per month) would constitute a very significant 
increase the Judiciary's caseload. Because the current qircuit court judges are already carrying 
maximum caseloads, the Judiciary would not be able to process 6,000 new cases per year at the 
circuit court level, without additional resources and staffing. Our conservative estimate to fund 
the cost of the additional judges and support staff to handle 6,000 new· circuit court cases per 
year, is approximately $4,300,000. 

In addition, even if these funds were allocated this Legislative session, it will still take 
time for the Judiciary to hire staff for the new positions. Even with immediate attention, we 
estimate that the Judiciary will still require between nine (9) and twelve (12) months before the 
new judges and staff would be fully integrated into the judicial foreclosure process.2 

1 Since the January 13, 20 II Star Advertiser article indicates that the yearly figure of 14,224 may include some 
overlap, we are using the 12,425 estimate instead. Please note that these are preliminary estimates based on 
recently-gathered information. 

2 Another example of an operational change that the Judiciary may need to make is the possible creation of a case 
tracking system. The measure provides that the action must be dismissed if all interested parties fail to file a 
statement submitting themselves to the court process within 90 days of the filing of the conversion complaint. It is 
unclear whether the mortgagee would move for the dismissal or whether the court clerks would need to monitor 
these cases. Any delay in dismissal would further prolong the foreclosure process since the "filing of the complaint 
shall automatically stay the non-judicial foreclosure action unless and until the judicial proceeding has been 
dismissed." See S.B. No. 652, S.D. 1, p. 6, lines 21 - p. 7, line 2. 

) 
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Furthennore, this draft now requires the Judiciary to create a conversion "complaint" 
form and indicates that the bill will "take effect upon approval." It may take some time to work 
on this form and to implement the necessary procedures so that the process will be effective. 3 

Finally, the proposed conversion complaint requires the mortgagor to become the 
"Plaintiff" and the mortgagee to become the ''Defendant.'' This can result in confusion, 
especially for those who are not represented by attorneys. Since traditionally, the "Plaintiff' 
bears the burden of proof, this measure may confuse a mortgagor in believing that he or she 
bears the burden of proof. 

Thus; to avoid confusion, the Judiciary respectfully requests that (a) the "complaint" form 
be changed to a "Notice of Conversion"; and (b) a provision be added to require the notified 
lender to file a complaint, in accordance with the rules of court, no later than 30 days after 
having received the Notice of Conversion. The process can then follow the usual course for 
judicial foreclosures. 

Thank you for the opportunity to testifY on Senate Bill No. 652, S.D. 1. 

3 We understand that some of the Mortgage Foreclosure Task Force members are currently working on such a form, 
which the Judiciary may need to assist in editing. 
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Forec;:losure filings 
hit new high 

Figures show 38 percent more Hawaii 
properties were affected last year compared 
with 2009 

By Andrew Gomes 
POSTED: 01:30 a.m. HST, Jan 13, 2011 

lenders pursued or completed foreclosure agaInst a 
record number of HawaII propertIes last year. 

There were 12,425 properties slatewlde affected by 
foreclosure last year, which was 38 percent more than 
the 9,002 properties In 2009 and mora than trJple the 
3,525 properties In 2006, according to the lalast 
report from RealtyTrac, a real estate data company. 
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Most of the properties were homes, though Realtyirac 
doesn't exclude commercial real estate from Its 
foreolosure data. If all the properties affected by 
foreclosure were homes, the tolal last year would 
represent 2A2 percent of aH homes In the state up 
from 1.8 percent the year before. ' 

The growIng number reflects the stale's continuing 
struggle wIth economic recovery. and has strained 
famDies. 

But so far foreclosures haven't reached epldemfc 
proportions sean Tn states such as Nevada, Arlzona 
and Florida. 

·Wa've been relallv(3ly fortunate," salel Jon Mann, a 
Honolulu real eslate agenL."We haven't really been 
Impacted as sl5JnllicanUy as some mainland markets." 

Hawaii's foreclosure level was close to the nalfonal 
average - 2.23 percent of housIng affected by 
foreclosura laal year - though HawaII's rate was 11th 
hIghest 

The worst problem Is In Nevada, where 9.42 percent of 
homes were affected by foreclosure last year. The 
lowest rate Was 0.13 percent In Vennont. 

In HawaII, more than half the properues affected by 
foreclosure Were on the neighbor Islands, where many 
out-of·state Invaslors bought vacation homes dUring 
the· real estate boom In the mld-2000s. 

On the erg Island, there were foreclowre filings 
against 3,370 properties last year, representing 4.23 
percent of homes. 
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c$tarSi(5lduertiser 
Maul had 2,675 properlles with foreclosure filings, or 
4.05 percent of homes. 

Kaual had 819 properlfes with foreclosure fillngs,.or 
2.75 'percent of homes. 

Oahu had the mo~t properUes affected by foreclosure 
buttha lowest rate - 5,561 properties represenUng 
1.65 pereant of the housing market. 

. Real estate Induslry walchers caullon that foreclosures 
eCuld put downward pressure on housing prices If an 
overbearing number of fureclosed homes wind up on 
the markel. 

On Oahu, there were closEt 10 2,200 single-familY 
homes and condominiums on the market at lite end of 
JBatyear. 

Mann said about 15 percent to 20 percent of lhe 
Inventory was owned by landers or homeowners trying 
to avoid foreclosure through short sales. 

Whether lhe percentage will nsa Is hard to leD becaus.e 
not ell homes thal enler foreclosure are sold. Some 
ownars work out their mortgage dlfllcullies.ln other 
cases, roreclosure csn drag on for more than a year. 

Mann noles lhataome addilionallnventorywon't 
necessarily hurt the ma'rket oecause present Inventory 
Is relaUvely tight 

Hawairsforeclosure problem Is-oxpecled to worsen 
this year, according 10 local foreclosure allomeys. 

There was a lull In the past two monlhs, but the 
Industry attributes thai to lenders holding !Jp cases to 
address improper processing Issues raised a few 
months ago. 

The number of foreclosure filings in Decembarwas 
1,OCIO. That waS down 35 percent rrom 1,302 In the 
same monlh last year but Was up from 677 in 
NDvember. 

Lenders filad a flUrry of new foreclosure qases last 
month -163 derault nolJces, which according to R 
eallyTrac was the highest number In more than a 
year. 

The bulk of filings last month were auellon noUces 
and lender repossessIons. ' 

RealtyTrae numbers ror the full year are different In 
that they count properties going through foreclosure. 
The monthly counls' are foreclosure filings, which can 

be counted on the same property In different months. 

r------------ ADVERJISSW:~ 
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February 24,2011 

Mortgage Bankers Association of Hawaii 
p.o. Box 4129, Honolulu, Hawaii 96812 

The Honorable David Ige, Chair and 
Members of the Senate Committee on 
Ways and Means 
State Capitol, Room 211 
Honolulu, Hawaii 96813 

Re: Senate Bill 652, SD 1 Relating to Mortgage Foreclosures 

Chair Ige and Members of the Senate Committee on Ways and Means: 

I am Rick Tsujimura representing the Mortgage Bankers Association of Hawaii 
("MBAH"). The MBAH is a voluntary organization of real estate lenders in Hawaii. Our 
membership consists of employees of banks, savings institutions, mortgage bankers, 
mortgage brokers, and other financial institutions .. The members of the MBAH originate 
the vast majority of residential and commercial real estate mortgage loans in Hawaii. 
When, and if, the MBAH testifies on legislation, it is related only to mortgage lending. 

The MBAH supports Senate Bill 652, SD 1 Relating to Mortgage Foreclosures. 
We feel that the mortgage foreclosure task force's recommendations were made in the 
best interest of the consumer as well as the lender, as both groups were represented in the 
task force. 

Thank you for the opportuirity to present this testimony. 


