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TO THE HONORABLE DAVID Y. IGE, CHAIR, AND MICHELLE KIDANI, VICE CHAIR,
AND MEMBERS OF THE COMMITTEE:

The Department of Commerce and Consumer Affairs ("Department") appreciates
the opportunity to testify in support of Senate Bill No. 652, S.D.1, Relating to Mortgage
Foreclosures. My name is Stephen Levins, and | am the Executive Director of the
Office of Consumer Protection (“OCP”), representing the Department.

Senate Bill No. 652, S.D. 1, seeks to implement the recommendations of the
mortgage foreclosure task force established by Act 162, Session Laws of Hawaii 2010.
The recommendations were provided to the Hawaii Legislature on December 28, 2010

through the Preliminary Report of the Mortgage Foreclosure Task Force. They contain
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significant improvements to the current non-judicial foreclosure law in Hawaii. The
proposal will provide for superior notice to homeowners of an impending foreclosure,
offer them the ability to convert a non-judicial foreclosure to a judicial foreclosure, and
allow them to escape a deficiency judgment in a non-judicial foreclosure. The measure
also will help to bring certainty to title issues by authorizing the mortgagee to record a
copy of the notice of intent to foreclose with thé land court or the bureau of conveyances
and will harmonize state law with a recent Hawaii Bankruptcy decision.

The task force represented a broad cross section of our community and as such
was able to obtain the input of virtually all interested parties. The executive director of
the Office of Consumer Protection served as the chairperson. This measure is the
product of hundreds of hours of hard work by its members. Because of their strong
commitment to improving the mortgage foreclosure laws in Hawaii, consensus was
reached on these important proposals. Since the Department believes that each of
them will further the interests of consumer protection in Hawaii, it strongly supports this
measure. |

Thank you for providing me with the opportunity to testify on Senate Bill No. 652,

S.D. 1. | will be happy to answer any questions that the committee members may have.
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Bill No. and Title: Senate Bill No. 652, S.D. 1, Relating to Mortgage Foreclosures.

Purpose: Implements recommendations of the mortgage foreclosure task force relating to
service of notice, conversion from nonjudicial to judicial foreclosure, the bar against deficiency
judgments, notice of pendency of action, and extinguishment of the mortgagor's interest pursuant
to the old nonjudicial foreclosure law. Requires a 21 day notice of foreclosure to insurers of the
subject property. Requires public sale of property after a nonjudicial power of sale foreclosure to
be held at the state building in the county seat of the county where the property is located or, for
the city and county of Honolulu, at the state building designated by the Department of
Accountings and General Services.

Judiciary's Position:

The Judiciary expresses no opinion about the intent or purpose of this bill. In order to
effectively implement this measure, however, we respectfully request sufficient funding from the
Legislature and time to ensure that any assistance we provide the public is meaningful.

Since the bill outlines the steps certain mortgagors can take to easily “convert” non-
judicial foreclosures to judicial foreclosures and to stay the non-judicial foreclosure proceedings,
we anticipate a rise in the number of court filings. It is our understanding that approximately
75% to 90% of foreclosures are currently proceeding non-judicially. See, for example, attached
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Honolulu Star Bulletin article dated March 22, 2009 which was attached to the Preliminary
Report of the Mortgage Foreclosure Task Force to the Legislature for the Regular Session of
2011 (indicating that non-judicial foreclosures account for at least 75% of foreclosure

proceedings.)

Another recent report indicates that the total number of foreclosure cases for January
through December 2010 in Hawai'i was 12,425." See attached Star Advertiser article dated
January 13, 2011 (citing statistics from Realty Trac). During this same period, there were
approximately 1,331 judicial foreclosure filings state-wide. If the Realty Trac report includes
both judicial and non-judicial foreclosures, approximately 11,094 cases or almost 90% of
foreclosure cases proceeded non-judicially last year. The current measure allows certain owner-
occupants of residential property to file a conversion complaint. The attached January 13, 2011
Star Advertiser article indicates that most of the foreclosures in 2010 were of residential

property.

Even if we conservatively estimated that only half of the 11,094 non-judicial foreclosure
cases would be converted to judicial foreclosure actions pursuant to this bill, adding
approximately 6,000 new cases (500 new cases per month) would constitute a very significant
increase the Judiciary’s caseload. Because the current circuit court judges are already carrying
maximum caseloads, the Judiciary would not be able to process 6,000 new cases per year at the
circuit court level, without additional resources and staffing. Our conservative estimate to fund
the cost of the additional judges and support staff to handle 6,000 new circuit court cases per
year, is approximately $4,300,000.

In addition, even if these funds were allocated this Legislative session, it will still take

- time for the Judiciary to hire staff for the new positions. Even with immediate attention, we
estimate that the Judiciary will still require between nine (9) and twelve (12) months before the
new judges and staff would be fully integrated into the judicial foreclosure process.

! Since the J anuary 13, 2011 Star Advertiser article indicates that the yearly figure of 14,224 may include some
overlap, we are using the 12,425 estimate instead, Please note that these are preliminary estimates based on
recently-gathered information.

2 Another example of an operational change that the Judiciary may need to make is the possible creation of a case
tracking system. The measure provides that the action must be dismissed if all interested parties fail to file a
statement submitting themselves to the court process within 90 days of the filing of the conversion complaint, It is
unclear whether the mortgagee would move for the dismissal or whether the court clerks would need to monitor
these cases. Any delay in dismissal would further prolong the foreclosure process since the “filing of the complaint
shall automatically stay the non-judicial foreclosure action unless and until the judicial proceeding has been
dismissed,” See S.B. No, 652, S.D. 1, p. 6, lines 21 - p.7, line 2.
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Furthermore, this draft now requires the Judiciary to create a conversion “complaint”
form and indicates that the bill will “take effect upon approval.” It may take some time to work
on this form and to implement the necessary procedures so that the process will be effective.>

Finally, the proposed conversion complaint requires the mortgagor to become the
“Plaintiff” and the mortgagee to become the “Defendant.” This can result in confusion,
especially for those who are not represented by attorneys. Since traditionally, the “Plaintiff”
bears the burden of proof, this measure may confuse a mortgagor in believing that he or she

- bears the burden of proof.

Thus, to avoid confusion, the Judiciary respectfully requests that (a) the “complaint” form
be changed to a “Notice of Conversion”; and (b) a provision be added to require the notified
lender to file a complaint, in accordance with the rules of court, no later than 30 days after
having received the Notice of Conversion. The process can then follow the usual course for
judicial foreclosures.

Thank you for the opportunity to testify on Senate Bill No. 652, S.D. 1.

3 We understand that some of the Mortgage Foreclosure Task Force members are cutrently working on such a form,
which the Judiciary may need to assist in editing.
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Most of the propertles were hames, though RealtyTrac

from 1.8 percent the year bafora.

FO reCl osure fi l i n g S doasn't exclude commerclal real estate from lis
: foreolasure data. If all the tgrope{;lll?s affecled by
» ‘ H foreclosura wars homas, the tolal lest yearwould
h I't new h I g h : reprasent 2.42 percent of alt hames In the stats, up

The growing number reflacts the state's continulng

Figures show 38 percent move Hawaii struggts with economic racovery, and has strained

. . farllies.
properties were affected last year compared amlies
with 2009 But sa far foraclostires havan't reached epldemic
proportions seen In states such as Nevada, Arizona
and Florida.

By Andrew Gomes

POSTED: 01:30 a.m. HST, Jan 13, 2011 *Wa've been relalivaly fortunate,” sald Jon Mann, a

Honolulu real estate agent.."Wa havent really basn

Lenders pursuad or completad foreclosure agalnst a " Impacted as slgnificanly s some mainland markels.*

record number of Hawalt properiles last ysar,

Hawall's fareclosure (evel was close to the naffonat
average — 2,23 percent of housing affected by
foraclosure Ieat year — though Hawali's rate was 11th
highest. :

Thera were 12,425 properiles stalewlde affected by
foreclosura [ast year, which was 38 parcant more than
tha 9,002 properties in 2009 and more than triple the .
3,625 properties In 2008, according to the latast

"’P‘?“ from RealiyTrac, & resl eslate data company. The worst problem 1s in Nevada, where 8.42 percent of-

homes were affected by foreclosure last year. The

O PLACEL '
. zmzf-g p qnfhlxlﬁ EHgMEb-. lowest rate was 0.13 percent In Vermont.

the past year; in- "
f;.ﬁfn‘ﬁ,: ;;m;, In Hawall, more than half the properiies affected by

penenlogegair foraclosure were on the nalghbor Islands, where many
out-ofstate Inveslors bought vacation homas during

2010 the real eslate boom In the mid-2000s.
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Maui had 2,875 properties with Toreclosure filings, or’ ba counted on the same properly In different months.
4,08 percent of homes.

Kausai had 818 praperties with fareclosure filings,.or
2.75 percent of homes,

Oahu had ths most properties affected by foreclosure
but the lowest rate — 5,561 properiies represenling
1.65 percent of the houslirng markst.

"Real aslate industry walchers caution that foreclosures
could put downward pressure on housing prices If an
overbearing number of fareclosed homas wind up o
the markat. '

On Oahu, there were close fo 3,200 single-family
homes and condaminiums on the market at the end of
Jast year,

Mann sald about 15 percent to 20 parcent of [he
Inventory was owned by lenders or homeowners trying
to avold foreclosure through short sales,

Whether lhe percenlage will vise is hard to lell becauss
not all homes that enter foreclosure are sold, Some
owners work out thelr mortgage difficuliies. In other
cases, foreclosure can drag on for more than a year.

Mann notes that some additional inventary won't
necessarily hurt the market because presant inventory
Is relatively tight,

Hawalil's foreclosure problam Is expecled to worsen
this year, according (o local foreclosure allomays.

There was a lull In the pasttwo months, but the

Industry aliributes that to lenders holding ug cases to

address impropar processing Isstes ralsed a faw

months ago, ADVERTISEMENT

The number of foreclosure filings in December was
1,000. That was down 35 percent from 1,302 in the
same month [ast year but was up from 877 in

" November.

Lenders filed a flurry of new foreclosure cases last
month — 163 default notices, which according to R .
eallyTrac was the highast number In more than a i
year. !

‘The bulk of filings last monih were auclion nolices
and lender repossesslans,

RealtyTrac numbars far the jull year are different in
that they count properiies going thraugh foreclosure.
The monthly counts are foreclosure filings, which can

]
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The Honorable David Ige, Chair and
Members of the Senate Committee on
Ways and Means

State Capitol, Room 211

Honolulu, Hawaii 96813

Re: Senate Bill 652, SD 1 Relating to Mortgage Foreclosures

Chair Ige and Members of the Senate Committee on Ways and Means:

I am Rick Tsujimura representing the Mortgage Bankers Association of Hawaii
("MBAH"). The MBAH is a voluntary organization of real estate lenders in Hawaii. Our
membership consists of employees of banks, savings institutions, mortgage bankers,
mortgage brokers, and other financial institutions. - The members of the MBAH originate
the vast majority of residential and commercial real estate mortgage loans in Hawaii.
When, and if, the MBAH testifies on legislation, it is related only to mortgage lending.

The MBAH supports Senate Bill 652, SD 1 Relating to Mortgage Foreclosures.
We feel that the mortgage foreclosure task force’s recommendations were made in the
best interest of the consumer as well as the lender, as both groups were represented in the
task force.

Thank you for the opportunity to present this testimony.



