SB 1537

RELATING TO HAWAII PUBLIC PROCUREMENT CODE.

Requires competitive bidding on small purchases of construction
contracts for drilling and soil testing.
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Chair Espero, Vice Chair Kidani and comrmittee members, thank you for the opportunity
to testify on SB 1537. The purpose of Section 103D-305 on the small purchases procurement
method is to provide the process, currently for less than $100,000 for goods and services, or
$250,000 for construction.

Section 103D-305 does not limit a procurement officer from conducting a competitive
bidding process for a construction project. That determination is the responsibility of the
procurement officer, in consultation with the project engineer because of the coordination effort
that must be expended and the need to meet construction deadlines to prevent costly delays.

Prilling and soil testing work are typically an integral component that licensed geo-
technical engineering firms need to conduct to ensure their analysis/determination on soil
stability considerations are conducted properly, and may impact liability issues. If, statutorily,
drilting and soil-testing work is handled separately from the overall construction project, there
will likely be an adverse affect to the cost as well as the timely completion of construction
projects.

The State Procurement Office recotrnends this bill be held. Thank jrou.
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Chair Espero and members of the Committee, thank you for the opportunity to testify on
S.B. 1537.

The Department of Accounting and General Services (DAGS) opposes passage of S.B.
1537 because it would prevent the State from procuring its services in the most effective manner.

The bill requires the drilling and soil testing of less than $50,000 to be procured
separately from the geotechnical engineering work. The drilling for soils borings and testing of
soil materials in an integral and critical part of preparing a geotechnical report (a.k.a. soils
report), which is prepared by a licensed professional engineer. The responsibility and

coordination for the quality and quantity of the boring samples and testing of soil materials



should be with the geotechnical engineer because they prepare and stamp or place their
professional engineer’s seal on the geotechnical report.

In addition, requiring a separate procurement will require additional state resources, delay
or require additional time on a project’s design schedule which negatively affects the initiative to
expedite the procurement and starting of construction, and may increase the overall cost of a
project. This bill would be disadvantageous to the State and prevent its efficient operation.

Thank you for the opportunity to testify on this matter.
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Aloha Chair Espero, Vice-Chair Kidani and members of the Committee. My
name is Rowena Akana, and | am an at-large Trustee of the Office of Hawaiian Affairs.

| strongly SUPPORT SB 1537, which would require competitive bidding on small
purchases of construction contracts for drilling and soil testing.

| believe that this legislation, once passed into law, will level the playing field for
our local companies by improving transparency and protecting against unfair practices.
It will also ensure that quality products are available at the best possible price in this
challenging economic environment. :

For these reasons, | urge the committee to pass SB 1537.

Mahalo for the opportunity to provide this testimony.
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February 8, 2011

The Honorable Will Espero, Chair

and Members
Public Safety, Government Operations, and Military Affairs Committee
State Capitol :
Honolulu, Hawaii 96813

Dear Chair Espero and Members:
Subject: Senate Bill No.1537, Relating to the Hawaii Public Procurement Code. - -

The Department of Design and Construction (DDC) respectfully opposes
SB1537. The bill would require the City to contract drilling work and soil testing for
construction procurements of less than $50,000, separately from the engineering work
on the same project. Typically, drilling and soil testing work can occur at two distinct
phases of a construction project, during the engineering design phase and during
construction.

Soil investigations for the engineering design phase, of which drilling and soil
testing are components, are typically included in the contract for engineering design.
Many aspects of project design depend on the data acquired by the soils investigation
and the recommendations of the geotechnical engineer, so it is in the best interest of
the City to include these services in the design contract so that the designer is
responsible for the scope and adequacy of the soils investigation. if the City contracted
the drilling and soil testing separately, the designer could claim that design problems
were due to inadequate soils data for which the City would be liable.

Drilling and soil testing during the construction phase may include activities such
as well drilling, pre-drilling for instaliation of piles, soil compaction testing, and soil
testing to determine if a proposed source material meets the project specifications.
These activities are typically the responsibility of the construction contractor, who
identifies the specific scope of drilling and testing required for the construction methods
to be used. if the City contracted the drilling and soil testing separately, the contractor
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could claim that construction problems, including delays, were due to inadequate
performance of the drilling and/or soil testing contractor(s) engaged by the City, thus
greatly increasing the City’s liability for construction problems.

SB1537 would also require the City to use competitive sealed bids for
construction procurements of less than $50,000 to contract drilling work and soil testing.
Competitive bidding is an inappropriate procurement method for such work, as the
quality of the work should be the primary selection criteria. Identification of appropriate
drilling sites and selection and interpretation of specific soil tests require considerable
engineering judgment. Using cost as the primary selection criterion for such work can
lead to design and construction problems costing many times more than the price
differences between competing service providers. :

For both the engineering design and the construction phases, contracting drilling
work and soil testing separately from the design and construction contracts bya - -
competitive sealed bid process would detay project schedules and greatly increase the
City's exposure to liability for design and construction problems without any apparent
benefit. This requirement would also significantly increase the City’ work load to
generate and process additional small contracts for a project. Accordingly, we-
respectfully oppose SB1537.

Thank you for the opportunity to testify.

Very truly yours,

Ll _

Collins D. Lam, P.E.
Director

CDL:WB:hm
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February 10, 2011

The Honorable Will Espero, Chair
and Members
The Senate
Committee on Public Safety, Government Operations, and Military Affairs
The Twenty-Sixth State Legislature
State Capitol
Honolulu, Hawaii 96813

Dear Chair Espero and Members:

Subject. Senate Bill No. 1537 Relating to the Hawaii Public Procurement Code,
Competitive Bidding on Construction Contracts for Drilling and Sail Testing

The City and County of Honolulu opposes this bill because it would require the separate
procurement of drilling and soil testing. These services could no longer be efficiently
consolidated into construction projects. This would doubie the number of procurements
required for any construction project that requires drilling and soil testing services by
requiring separate procurements, creating additional administrative processing
requirements, and resultant delays.

Of great concern is that a side effect of this bill would be that it would absolve design
engineering firms from the responsibility for project design faulis related to soil testing
and drilling. Typically, the drilling and soil testing is done by a subcontractor (i.e.
subconsuliant) to an engineering consuitant as part of an engineering design contract
with the City. The design engineer determines the proper testing requirements and
obtains the soil testing and the drilling services in order to meet the obligation to
properly design the project. It is the responsibility of the design engineer to ensure that
the soil drilling and testing is done properly because the engineer relies on the data to
correctly design the project. If we purchase soil testing and drilling separately from
engineering services, as provided by the bill, we can no longer hold the design engineer
accountable for proper soil testing and for problems in the design that could be
atiributed to the soil testing. Therefore, we stand opposed to S.B. No. 1537.

Sincerely,

Michael R. Hansen, Acting Director
Budget & Fiscal Services
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February 11, 2011

Senate Committee on Public Safety, Government Operations, and Military Affairs
Hearing Date: Saturday, February 12, 14:00 a.m., Conference Room 229

Honorable Senators Will Espero, Chair; Michelle Kidani, Vice Chair; and Members of the Senate
Committee on Public Safety, Government Operations, and Military Affairs

Subject: SB 1537, Relating to Procurement
TESTIMONY IN OPPOSITION

Dear Chair Espero, Vice Chair Kidani, and Committee Members,

Our company strongly opposes SB 1537, Relating to Procurement, which would require competitive
bidding for drilling and soil testing services. Drilling and soil testing are integral parts of geotechnical or
environmental engineering design services. We are concerned that the bill would circumvent HRS 103D
and result in other professional geotechnical/ environmental design services being competitively bid,
since it is difficult to separate out one portion. This would violate the procurement code under HRS
103D-304 which requires that procurement of design professional services be based on a qualifications
based selection (QBS) process and not by competitive bidding.

There are numerous reasons why is not practical or desirable to separate out the integral drilling
and soil testing portion of the design to bid that portion on a competitive bidding basis. Firstly, by
having the State procure drilling and soil testing services directly on a competitive bid basis, the liability
for such services would be moved from the professional design firm to the State. In the past, DAGS has
opposed a similar bill on this basis, Secondly, the separate procurement of drilling/ testing services by
competitive bid and the later procurement of architectural/engineering design services would result in a
longer construction process. Thirdly, the procurement of drilling/soil testing services separately would
result in additional work burden to the procuring State agency, since they would have to prepare plans,
specifications, and somne preliminary design to provide the drilling/soil testing firm with sufficient
information to perform their investigation. This is normally conducted as part of the design team’s
functions, and the geotechnical design engineer has the responsibility of determining where drilling
should occur, Finally, we question the wisdom of utilizing the lowest-priced firm to conduct soils
investigations, as historical knowledge indicates that low bidding can result in an inadequate soils
investigation and subsequent construction complications and increased costs. We believe it is in the best
interest of the State that these services be conducted under the purview of a licensed engineer as part of
professional design services.

We strongly recommend that SB 1537 be held. Thank you for an opportunity to express our concerns
regarding this bill.

Respectfully submitted,
Kennedy/Jenks Consultants

Janice Marsters, Ph.D., LEED™ AP
Senior Environmental Engineer
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. By CHARLES TURNER
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Vietnam. He was the 189th e e . After describing his feel-
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- 190th I sle Soldwr Dtes e O ame feelink a

SFC Daryle W. Batt, 42, whose wife lives in Wahia- & poverty stricken famﬂy
wa, died of wounds Sunday in ahospltalmVietnam, % would experience if they
the Army said yesterday. % were given things that they

Sgt. Batt’s wife, Haruyo, lives at 94-251 Kipou 8t, § themselves could never buy.
He was a member, of Company A, 1st Battalion, 327th & “Give a family that has
Infantry of the 101st Airborne Dmsmn He was struck ¢ lived on very little food all
in “the right side of the chest with metal fragmentsin i their lives or one that had no

¥ afire fight Saturday mear Thua Thien, He was taken to - & .choice but to eat poor quality

B the 22nd Surgical Hospital and died next day, . | ~ uf food, a good dinner of their

. B - Sgt. Batt arrived in Vietnam last Nov. 2. & choice, and you will see how
1 Hewas the 100th Island goldier tn die in Vletnam . wmuch they appreciate it. .,

. *Conece rning;my L new
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June 14, 2000

Mr. Robert Govemns T AL S
State Pracurement Office T
Department of Accounting and General Services

1151 Punchbowl St.

Honolulu, HI 96813

Dear Mr. Govems:

I am writing in response ta a complaint from a constituent regarding state
procuremnent practice for small construetion projects,

My understanding is that projects costing less than $25,000 are exempted
from the nonmal procurement process, The State need only obtain three
price quotes, and then select the best quoie from those obtained.

I am unclear on the method used to obtain the aforementioned quotes. My
constituent has done drilling work for the state in the past, and feels that he
would be competitive if allowed 10 bid on many drilling projects in the
“small purchase” price range. It would seem to me that the ctrrent practice
works apainst small contractors if they are not called and therefore are
unable to bid on projects. Is there some way to address thus concem, and
open this process to a wider range of contractors. Contracts for less than
325,000 are not that critical to the “big guys”, but could make a big
difference to an entreprensur struggling to keep a business going.

I look forward to heating your thoughts on this matter.
Very truly yours,
e
Pl o
ANDREW LEVIN
Senator, Third District

AL:JK
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- the young soldier said:
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The Honorable Benjamin Cayetano
- Governor, State of Hawaii  »
Executive Chambers

N TN

‘d P
L) [ By

Hawaii State Capitol N

Honalulu HI 96813 ' [ A7 -y

Dear Governor Cayetano: B T om
LT _1._"

Howard K. Leslie, owner of Leslie's Drilling on the Big istand, has provided me w#h the =i
enclosed copy of your letter in response to an inquiry from Senator Daniel Inouye.

Mr. Leslie remains concerned that state taxpayers are paying too much for subsurface
investigation work requiring the use of drilling contractors. He states that engineering
firms will use their own rigs - at a higher cost to the taxpayer - than if the drilling effort
were subcontracted to drilling conﬁractors such as Leslie's Drilling.

Mr. Leslie has attempted to market his services to geotechnical companies, but
maintains that these are the companies that have therr own rigs.

Please provide Mr. Leslie with guidance on the procedures by whlch he can initiate a
change to the curtent State procurement laws to reinst:tute competitive bidding on
these small (less than $25,000) state contracts.

Thank you very much.

Very truly youi‘s.

: ﬁm’ Oaa;x 1. Ok

’ & - PATSY T. MINK
' Mernber of Congress
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