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Senate Bill No. 1414
Relating to Repackaged Drugs and Compound Medications

TO CHAIR ROSALYN H. BAKER AND MEMBERS OF THE COMMITTEE:

‘The pufpose of $.B. No. 1414 is to amend Section 386-21, Hawaii Revised
Statutes, to regulate the amount that can be charged for repackaged prescription drugs

and compound medications.

The Department of Human Resources Development is in strong support of
this bill. We have found that, in many instances, the amounts being charged for
repackaged prescription drugs and compound medications were more than 200%
greater than what was being charged by retail pharmacies and Health Maintenance
Organizations for the same prescriptions. Under this bill, we would aiso be permitted
to contract for a price lower than the amount provided for in the fee scheduie adopted
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by the Director of L.abor. This provision, along with regulating the amount that can be
charged, will reduce medical costs without affecting an injured employee's access to

required medications.
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The Honorable Rosalyn H. Baker, Chair
and Members of the Committee on Commerce
and Consumer Protection

The Senate

State Capitol

Honolulu, Hawaii 86813

Dear Chair Baker and Members:

Subject: Senate Bill No. 1414, Relating to Repackaged Drugs
and Compound Medications

The City and County of Honolulu supports passage of Senate Bill No. 1414, which amends
Section 386-21, Hawaii Revised Statutes (HRS), by restricting markups of repackaged
prescription drugs and compound medications to what is currently authorized for retail
pharmacies under State law. The Hawaii Workers' Compensation Medical Fee Schedule,
Section 12-15-55, allows for prescription drugs to be reimbursed at the average wholésale price
as listed in the American Druggist Red Book plus forty percent when sold by a physician,
hospital, pharmacy, or provider of service other than a physician. All billings for prescriptive
drugs must include the national drug code listed in Redbook followed by average wholesale
price listed at time of purchase.

The City supports Senate 8ill No. 1414, limiting excessive or unnecessary markups associated
with repackaging of prescription drugs and compound medications. We do not believe this bill
negatively impacts Hawaii's injured workers as they will continue to receive, and the employer
will continue to pay for, the necessary medical care, services and supplies as the nature of their
injuries require. Rather, Senate Bill No. 1414 will provide standard reimbursement charges for
repackaged drugs and compound medications, which are currently not being reguiated.

We urge your committee to pass Senate Bill No. 1414. Thank you for the opportunity to present
testimony.

Yours truly,
Noel T. Cﬁ%‘ -
Director



Aloha Pain Clinic
Big Island
68-1845 Waikoloa Road Suite #216
Waikoloa, Hawaii 96738

Maui
53 S. Puunene Ave #100

Kahului, HI 96732
(808) 885-PAIN

February 11, 2011

Re: SB1414 Relating to Repackaged Drugs and Cﬁmpound Medications
Dear Sirs and Madams,

This letter is in strong opposition to the proposed fee schedule change that will dictate and change
reimbursement for all prescription medications dispensed in a workers' compensation case in Hawaii. As a
physician who practices on the outer islands and has limited access to ancillary help such as pharmacies, this
would be disastrous. Here on the Big Island our nearest pharmacy is over 20 miles away and is inaccessible to
most of our patients. Hawaii has historically been known for the worst reimbursement rates. The

proposed Hawaii fee schedule change would set a reimbursement rate that would cripple our practice

by reducing the reimbursement rate by more than half for practitioners that provide medications in treatment
dose.

Currently, many Hawaiian physicians, including myself, offer point-of-care dispensing to their workers'
compensation patients. As you can imagine, the ability of these injured workers to receive their medication for
free at the doctor's office is of enormous benefit. The majorities of our patients are underprivileged and can't
afford their prescriptions or a means of transport to and from the pharmacy. Typically, when an injured worket
is forced to go to a pharmacy to fill a prescription they have difficulty in receiving their medications due to the
awkwardness of the work comp verification process. Work comp patients that receive their meds at point of
care are more likely to abide by their course of therapy, reach Maximum Medical Improvement faster, return to
work quicker and will be less inclined to involve a lawyer in their case and decreases the indemnity poition of
the work comp claim cost, which is on average 50% of the total claim cost.

The preposed fee schedule would prevent me from being able to continue this service to my work comp patients
and will decrease the current level of care I am able to provide to these patients. As a result injured workers
would be severely limited in their access to the quality health care and no-cost medications that they are entitled
to which will in turn, increase the overall cost of the workers' and decrease the likelihood of further state run
assistance.

Please join us in ensuring that injured workers continue to receive superior medical care in Hawaii by rejecting
the proposed fee schedule that would eliminate my ability to provide this service to my patients.

Thank you,
Rudolph Puana MD



3130 S. Harbor Bivd.
&d\\ Suite 550

Marriott International, inc. Sandz Ana, CA 92704
arrlg Marrioft Casualty Claims : . 714/545-5261

February 1, 201

‘The Honarable Senator Roz Baker

Re: SB 1414
Dear Senator Baker:

Marriott International, Inc. is in full support of Senate bill 1414 and we urge passage of
this bill by your Committee of Commerce and Consumer Protection.

[t is critical that any effort to expand the cost of workers' compensation for ancillary
services in the state of Hawaii be controlled. Failure to do so will continue to impact
Marriott and our ability to provide much needed jobs to the citizens of the state of
Hawaii.

Thank you for your support of Senate bill 1414.

Sincerely, i .
MM
Jilt A, Dulich

Senior Director, Marriott Claims Services
Marriott International, Inc.



WORKSTAR
INJURY RECOVERY CENTER

91-2135 Fort Weaver Road Suite #170
Ewa Beach, Hawaii 96797

February 11, 2011

Committee on Commerce and Consumer Protection

Senate Bill 1414 Relating to Repackaged Drugs and Compound Medications

Whereas, workers’ compensation costs and premiums have fallen steadily over the last decade
since the inception of specialty care clinics.

And, whereas, specialty care clinics, by a 2004 Harvard study, have been shown to, deliver the
most cost effective care with the best outcomes.

And, whereas, office visit reimbursement in Hawaii is one of the lowest in the nation and has not
been increased by in over 15 years despite a ever growing paperwork burden.

And, whereas, dispensing generic medications from the office assists in covering the cost of
additional paperwork and the administrative burden of workers’ compensation cases.

And, whereas, Hawaii’s Workers’ Compensation System is one of the most tightly cost-controlled
healthcare delivery systems in the world whose rationing and restrictions which are the major
reason so many doctors refuse to see injured workers.

And, whereas, mail order prescriptions represent an ineffective means of monitoring and
controlling opioids and other, Schedule IIT and Schedule II, controlled substances.

And, whereas, office dispensing strongly encourages use of generic over more expensive brand
medications.

And, whereas, doctors continue to “opt out” of treating workers compensation patients at an
alarming rate in our state which is already stricken by a physician shortage.

And, whereas, passing the bill before you will make it impractical for the physician to continue the
time-honored tradition of dispensing medications to their patients.

Therefore, be it resolved that the bill before you is unnecessary and inconvenient to patients; and
unfair and damaging to the practices of doctors still willing to care for the injured worker and,
therefore, must be struck down.

Scot McCaffrey M.D.



Hawaii Employers’ Mutual Insurance Company, inc. 1003 Bishop Streat
. Pauaht Tower, Sufte 1000

Honolulu, Hi 95813
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February 10, 2011

The Honorable Rosalyn H. Baker,
Chair, Senate Committee on Commerce and Consumer Protection

The Honorable Brian T. Taniguchi
Vice Chair, Senate Committee on Commerce and Consumer Protection

Re: 8B 1414 - Relating to the Repackaged Drug and Compound Medications Bills
Dear Chairman Baker, Vice Chairman Taniguchi, and Members of the CPN Committee

My name is Paul Naso. I am the General Counsel of the Hawaii Employers’ Mutual Insurance
Company, Inc. (“HEMIC”"). 1 am here today on behalf of HEMIC to testify in strong support of
SB1414.

L UNDERSTANDING THE REPACKAGING PROBLEM

“Repackaging” is the practice of breaking a bottle of a large quantity of drugs down to several
bottles of smaller quantities. These medications are identified by a number called an NDC
{National Drug Code) number.

In 1972, congress enacted the Federal Drug Listing Act. The Federal Drug Listing Act required all
registered drug establishments to provide the Food and Drug Administration (FDA) with a current

List of all drugs manufactured, prepared, propagated, compounded, or processed by it for

commercial distribution.

The significance of this Act was its broad classification of the term “Manufacturer” to include non-
manufacturers including repackagers. While this may have been appropriate within the scope and
intended purpose of the Drug Listing Act, it has caused the problem that we are facing today.

Because of the FDA's “manufacturing” classification, a repackager (who, again, does not actually
manufacture the drugs) has the ability to redabel an existing product with the repackaget’s own
National Drug Code number identifying them as the manufacturer for the product delivered in
the bottle. More important, because of its manufacturing classification and right to create a new
NDC numbet, re-packagers can establish o new wholesale price for the same product,




So what does that mean? That means if an original manufacturer produces a pill and sets a price
(Average Wholesale Price) at, say, $.50 per pill, the repackager can simply relabel bottles of the
same pill with a new NDC number and can and has set a new Average Wholesale Price. We have
seen instances in Hawaii where a repackager has unreasonably and unjustifiably increased the per
pill prices by 1627%.

Now, if the State in setting the fee schedules simply made-a distinction between the original
manufacturer’s AWP and the repackager’'s AWP, it could address the repackaging problem.

Unfortunately, in its present version, Hawaii law does not make that distinction and simply
requires the drug reimbursement rate to be the AWP + 40%, and therein lies the problem. Under
the present statutory scheme, repackagers can create their own prices without justification and
have used this ability to massively increase profits for the sale of drugs under Hawaii’s workets’
compensation fee schedule. In states where the repackaging problem was not addressed quickly,
repackaged drugs became a major profit center for those involved in selling the repackaged drugs.
In Hawaii, repackagers are only now gaining a foothold, after having been shut down in
California, Arizona, and Mississippi, among other states,

S.B. 1414 simply makes it clear that the original manufacturer's average wholesale price (AWP)
must be used as the basis when calculating reimbursements for drugs under Hawaii’s workers’
compensation fee schedule (i.e., 100% of the original manufacturer’s AWP plus 40% profit),

IL THE COMPOUND MEDICATION. ISSUE

As with repackaging, physicians often contract with a company that specializes in producing
compound medication in large quantities and provides a supply of these compounded medications
for the physician to dispense out of their office setting.

We note that although compounded medications are generally a more sophisticated version of
repackaging, some compound medications may be medically necessary. That being said,
compounded medications present a challenge in how they ate reported and identified for billing
purposes.

Unlike repackaged drug manufacturers who create a unique National Drug Cede (NDC),
compound medications do not have unique NDCs, as they are the combination of several drug
products - each with its own NDC.

So when billing them to a payer, compounds are often identified with 2 “dummy” NDC of all 9s,
(99999.9999.99) with an abbreviated description of the combination of products used in the
production of the compound medication.

Since there is no assigned NDC and thus no Average Wholesale Price reported to a pricing source,
if a state’s workers’ compensation fee schedule statutes or administrative rules are not clear in



defining compound medications, compounding pharmacies can exploit this ambiguity to their
advantage by unreasonably and unjustifiably marking up the costs of such medications.

HOIL.___S.B, 1414 1S A COST CONTAINMENT MEASURE

By helping to contain unreasonable and unjustifiable increases in prescription drug costs S.B.
1414 is a cost containment measure.

The unregulated practice of marking up repackaged prescription drugs affects everyone. It doesn’t
just affect insurance companies; it unreasonably and unjustifiably drives up the cost of prescription
drugs for all self-insured entities, including the State of Hawaii, all of the counties in the state, and
selfinsured companies such as Marriott and Safeway. Ultimately, failing to contain the costs of
repacked drugs and compound medications will have a significant effect on employers as their lost
cOost ratios rise, raising premiums as well. '

Finally, a recent study by the National Council on Compensation Insurance, (“NCCI™) Inc. shows
on a state by state basis the substantial cost increases experienced by states that have failed to
contain repackaged prescription drug costs.

IV.  REPACKAGED DRU MPOUND MEDICATIONS IS A NATIONWIDE
PROBLEM

As noted above, the problem that this legislation seeks to address is a problem facing many states.
Several states, such as California, Arizona, and Mississippi, have already refined their statutes and
administrative rules to demarcate the difference between original manufacturers and repackagers,
clearly defined compound medications, and ultimately contained the unreasonable and
unjustifiable increase in prescription drug costs caused by repackaged drugs and compound
medications.

The experience in other states has also shown that when a state government closes the repackaging

loophole, repackaging firms resort to compound medications to unreasonably inflate drug costs
and their profit margins. Therefore, S.B. 1414 seeks to address both practices at the same time.

V. THIS BILL DOES NOT IMPACT PHYSICIAN DISPENSING

This bill is not about physician dispensing. We only raise the issue because it was a problem in the
California repacking battle because the repackaging practice had developed to a much greater
degree and had become a major profit center for California workers’ compensation physicians.
Because of that, the cost-containment effort in California included doing away with the entire
practice of physician dispensing.

That is not the case here in Hawaii. Although the repackagers have established a beachhead, they
have not yet fully established their business model in the islands.



Therefore, S.B. 1414 does not alter, revise or in any way impact the practice of physician
dispensing of prescription drugs. In fact, HEMIC supports physician dispensing. We believe it is a
good practice which benefits the treatment of injured workers.

We note that most workers’ compensation doctots dispense medications that are not repackaged
and getting reimbursed at AWP plus 40%.

There is plenty of room in Hawaii's generous prescription drug fee schedule to allow physicians to
make a fair profit on the medications they disperse. But distorting the fee schedule as I described
eatlier is simply an abuse; an abuse that this legislation will effectively curtail.

L B. 1414 IS NOT THE PROPER VEHICLE TO DISCUSS THE OV L

COMPENSATION OF DOCTORS WITHIN THE WORKERS' COMPENSATION
SYSTEM

At the hearing on the house bill, opponents of the House version of this bill argued that it will
severely impact the ability of doctors to earn their living. S.B. 1414, howevet, deals strictly with
containing the unreasonable and unjustifiable increase in the cost of prescnptmn drugs caused by
repackaged drugs and compound medications.

In any case, it should be noted that the DLIR is required by law to update the Hawaii Workers’
Compensation Supplemental Fee Schedule for physician reimbutsement at least every three 'years
or annually, as required. :

Opponents of the House version of this bill also argued that containing the unreasonable and
unjustifiable increase in the cost of prescription drugs caused by repackaged drugs and compound
medications will cause doctors to leave the island,

As noted earlier, abusing repackaging and compound medication practices to create a new profit -
center has not yet been fully developed in Hawaii. It is growing, but only within a small group of
physicians. Again, S.B. 1414 is about containing the unreasonable and unjustifiable increase in the
cost of prescription drugs caused by repackaged drugs and compound medications

Thank you again for the opportunity to present testimony in strong support of SB 1414. 1
respectfully request your support for these bills,

Paul Nasa,. General Counsel
Hawaii Employers’ Mutual Insurance Company, Inc.

PNiuam
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TESTIMONY OF LINDA O’REILLY

SENATE COMMITTEE ON CONSUMER PROTECTION AND COMMERCE
Senator Rosalyn H. Baker, Chair
Senator Brian T. Taniguchi, Vice Chair

Friday, February 11, 2011
8:30 a.m.

SB 1414

Chair Baker, Vice Chair Taniguchi, and members of the Committee, my name is Linda
O'Reilly, Workers' Compensation Claims Manager at First Insurance, testifying on
behalf of Hawaii Insurers Council. Hawaii Insurers Council is a non-profit trade
association of property and casualty insurance companies licensed to do business in
Hawaii. Member companies underwrite approximately 40% of all property and casualty

insurance premiums in the state.

Hawaii Insurer Council supports SB 1414, which would restrict markups of repackaged
prescription drugs and compound medications to what is currently authorized for retail

pharmacies under state law.

Hawaii's current reimbursement rate for pharmaceuticals is already the highest in the
nation for both brand and generic products, The state fee schedule is AWP + 40%, with
Redbook being cited as the pricing source. To demonstrate the markups, Exhibit 1 lists
commonly dispensed medications that were re-packaged and re-labeled from a
physician’s office that specializes in the treatment of Workers’ Compensation injuries.
Exhibit 2 lists the same medication with the applied Hawaii fee schedule reimbursement

rate.

Exhibit 3 lists commonly dispensed compound medication and the charges national

observers have seen associated with them. Compound medications present their own
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unique challenge because as their name suggest, compound medications are a
combination of several drug products, and do not have a unique National Drug Code
(NDC). As a result if left unregulated, compounding pharmacies can continue to create
"dummy” NDCs and inflate charges.

States of Califorhia, Arizona, and Mississippi have experienced abuse until markups on
repackaged prescription drugs and compound medications were regulated. Since
Hawaii's reimbursement rates are already the highest in the nation, we respectfully
request your support of SB 1414, which would restrict unreasonable increases of

prescription drug costs to our people and business communities.

Thank you for the opportunity to testify.
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Exhibit 1
AWP Comparisons
Re-Packaged Common Retni
| DBrug QTY | AWP Pharmacy AWP | % of Mark Up
ACETAMUCODE 300/30MG 60 $35.78 $17.88 100.7%
| ACETAMUCODE 300/80MG 80 $89.18 356820 23.1%
ACETAMINPHEN/CODE 30(/30MG 30 $17.88 $8.01 100.7%
ALPRAZOLAM .BMG 30 $49.02 $25.33 83.5% |
CELEBREX 200MG 30 $186.18 $132.92 250%
DIAZEPAM MG 30 $102.70 $5.04 1627,
DOCUSATE SODILIM 100MG 30 $35.14 §$5.04 558.5%
| ETODOLAC 50MG 80 $51.18 $45.04 13.8%
FLUOXETINE HCL 10MG 0 $185.66 $74.13 180.3%
FLUCXETINE HCL 20MG 30 $190.32 $60.04 137.8%
GABAPENTIN 300MG 30 58 $30.80 45.4%
| GABAPENTIN 300MG 120 $231.90 $150.55 45.4% |
GABAPENTIN 600MG 30 $08.63 $75.60 ' 80.5%
GABAPENTIN 600MG 60 $220.29 $1651.20 45.7% |
GABAPENTIN 800MG 120 $440.59 $302.40 45.7%
HYDRO/APAP 10/850MG 30 $5231| 81506 227.8%
H_YDROIAPAP 10/650M0 60 $104.82 $31.92 227.8%
| HYDRO/APAP 5/500MG 30 $34.49 $12.58 174.7%
HYDRO/APAP 5/500MG 60 $88.97 $25.11 174.7% |
HYDROC/APAP 5/500MG 120 $137.04 $50.22 174.7%
HYDROG/APAP 7.5/500MG 30 $43.41 $15.45 178.1%
HYDROG/APAP 7.5/500MG 80 $86.22 $30.80 170.1%
HYDROCODONE/APAP 7.5/750MG 0 $38.54 $10.87 201.4%
IBUPROFEN 400MG 30 $8.84 $5.15 71.8%
| BUPROFEN 400MG 80 $17.67 $10.30 74.6%
IBUPROFEN 800MG 20 $30.33 $27.43 43.4%
LUNESTA 2MG 30 $251.10 $200,88 250%
LUNESTA 3MG 30 ___$251.10 §200.88 0%
MELOXICAM 16MG 30 $205.84 $145.35 41.6%
MELOXICAM 7.5MG 30 $134.62 $84.04 41.8%
| METHOCARBAMOL 500MG 30 22,23 $15.24 450%
NAPROXEN 500MG %0 $65.84 $33.78 05.2%
NAPROXEN 500MG &0 $131.83 $67.56 85.2%
| PROMETHAZINE 25MG 0 $16.81 $14.48 16.5% |
RANITIDINE 150MG 60 44,00 $88.80 175.0%
| TIZANIDINE 4ML 30 $65.22 §41.75 56.2%
_ L 5OMG &0 $83.27 $60. 88.A4%
TRAMADOL 50MG 120 $186.54 $100.08 86.4%
TRAZODONE HCL 50MG a0 $64.13 $18.24° 384.3%
TRIAZOLAM .25MG 30 $58.40 $20.25 178.6% |
ZOLPIDEM 10MG 30 $167.01 $137.22 21.7%
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Exhibit 2
Hawaeii State Fee Schedule applied
Common Ratall
Re-Packaged AWP st | Pharmacy AWP
| Drug QTY | Fea Scheduls gt Foe Schaduls | % of Mark
| ACETAMUCODE 300/30MG £0 $50.00 $24.08 100.7%
| ACETAMUCODE 300/60MG 80 $06.67 $78.68 23.1%
ACETAMINPHEN/CODE
300/30MG 30 $25.04 $1248 100.7%
| ALPRAZOLAM .5MG 80 $68.63 $35.48 83.5%
CELEBREX 200MG 80 52 $188.08 26.0%
DIAZEPAM EMG 30 _$143.78 $8.52 1627.9%
DOCUSATE SODIUM 100MG |30 _ $54.80 $8.32 £83.6%
| FLUOXETINE HCL 10MG 30 $250.77 $103.78 160.3%
FLUOXETINE HCL 20MG 30 $268.45. $112.08 137.8%
ETODOLAC 50MG 20 $71.65 $83.06 13.6%
| GABAPENTIN 300MG 20 381.17 $55.84 454%
| GABAPENTIN 300MG 120 $324.79 $223.37 45.4%
GABAPENTIN 600MG 30 $138.08 $105.84 30.5% |
.GABAPENTIN 600MG 60 $308.41 $211.68 45.7% |
 GABAPENTIN 80OMG 120 $618.83 $423.38 45.7%
HYDROIAPAP 10/850MG 0 $73.23 $22.34 227.8%
[ HYDRO/APAP 10/850MG 80 $148.47 $44.60 227.8% |
| HYDRO/APAP S/EDOMG 30 $48.29 $17.58 174.7%
"HYDRO/APAP 5/600MG 80 $06.56 $35.18 174.7%
HYDROG/APAP §/500MG 120 $183.12 $70.31 174.7% |
| HYDROC/APAP 7.6/500MG 30 $80.35 $2183| * 170.1%
| HYDROC/APAP 7.5/500MG .80 $120.71 $4325 178.1%
HYDROCODONE/APAP ) i
| 7./750MG 30 $53.08 $14.03 261.4%
| IBUPROFEN 400MG 30 $12.38 $7.24 71.8%
| IBUPROFEN 400MG 60 $24.74 $14.42 71.5%
IBUPROFEN 800MG 80 $55.08 $38.40 43.4%
LUNESTA 2MG 30 $351.54 $281.23 25.0%
LUNESTA SMG 30 $361.54 - $281.23 25.0%
MELOXICAM 15MG 30 - $288.18 $203.48 41.6% |
MELOXICAM 7.5MG 30 " $188.47 $132.91 41.8%
METHOCARBAMOL 500MG 0 $31.12 $21.34 45.8%
NAPROXEN 500MG 30 $02.32 $47.20 B52%
NAPROXEN G500MG 80 $184.83 $04.58
PROMETHAZINE 25MG 30 $23.53 $20.21 16.6%,
RANITIDINE 160MG 80 $342.04 $124.32 175.9%
TIZANIDINE 4ML 30 $91 31 $58.45 66.2%
TRAMADOL 50MG 80 $130.58 $70.04 88.4%
TRAMADOL 50MG _120 $261.18 $140.08 88.4% |
TRAZODONE HCL 50MG 30 $68.78 '$18.54 384.3% |
TRIAZOLAM ,25MG 80 $78.96 $28.34 178.6%
ZOLPIDEM 10MG 30 $233.81 $102.11 21.7%
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Exhibit 3

Commonly dispensed Compound Medications produced by compounding pharmacies

and associsted Charges
Biled |AWP

Dummy NDC | Compound Charge | + 40%
00009-0909- | MEN 1% CAM .5% CAP .05% 60GM
gg COMPOUND $223.83 | $27.24
98899-0000-
89 LIDOCAINE 10% GEL, 60GM $219.35 | $16.08
89990-0908- | MEN 1%, CAM 0.5%, CAPS 0. 05% ‘
89 60GM $226.07 | $30.18
99909-9898- | MEN 1% CAM .5% CAP .05% 10GM |
80 COMPOUND $53.30 | $6.06
89950-8999- | MEN 1% CAM .5% CAP 0.05%-
89 120GM COMPOUND $291.00 | $54.73
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TIMOTHY M. DAYTON, CPCU, GENERAL MANAGER ALASKA & HAWAI
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Senate Committee on Commerce & Consumer Protection
Conference Room 229 State
Friday, February 1, 2011, 8:30 a.m.
SB 1414 — Relating to Repackaged Drugs
Chair Baker, Vice Chair Taniguchi and Members of the Committee
My name is Timothy Dayton and I am General Manager for GEICO,

Hawaii’s largest motor vehicle insurer. GEICO supports SB 1414.

The Bill as written does not specifically spell out the intent of the Legislature as it
felates to benefits paid under the Personal Injury Protection (PIP) on a motor
vehicle insurance claim. Although HRS 431:10C specifically limits charges for
PIP benefits to those allowed under Chapter 386, it would be helpful to specifically

reference motor vehicle insurance to eliminate any ambiguity or dispute. I have

attached proposed language for Section 1 of this Bill which I believe would
provide sufficient clarification of legislative intent.

[ have also attached a specific example showing the difference in charges for
a prescription purchased from a pharmacy compared to billing for purchase of the
same drug repackaged. The prescription charges in the attached example are for

the same drug (CELEBREX), the same Doctor prescribing the drug, the same



patient and the same auto insurance claim. The charge for the purchase from
Longs for 30 tablets was $134.99. The charge for the same 30 tablet prescription
repackaged was $232.62.

The difference is neither logical nor justified. GEICO encourages the
Committees to approve this legislation with clarification as it relates to motor
vehicle insurance.

Thank you for the opportunity to submit this testimony.

S B R Gy

Timothy M. Dayton, CPCU



SECTION 1. The legislature finds that regulating markups of repackaged
prescriptioh drugs and compound medications will help to contain unreasonable
increases of prescription drug costs in Hawaii’s workers’ compensation insurance

~ and motor vehicle insurance systems as repackagers expand into states, including

Hawaii, where costs of repackaged drugs and compound medications are not
regulated.
The legislature further finds that Hawaii’s current reimbursement rate for
pharmaceuticals is the highest in the nation for both brand and generic products.
The purpose of this Act is to close a loophole in Hawaii’s workers’

compensation insurance and motor vehicle insurance laws to reasonably restrict

markups of repackaged prescription drugs and compound medications to what is

currently authorized for retail pharmacies under state law.
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Testimony of Industrial Pharmacy Management, LLC

Before the Senate Committee on
Commerce and Consumer Protection

Friday, February 11, 2011 at 8:30 am
Conference Room 229

Re: SB 1414

Relating to Repackaged Drugs and Compound Medications

Chair Baker, Vice Chair Taniguchi, and Committee members:

Thank you for the opportunity o testify. Industrial Pharmacy Management, LLC
opposes Senate Bill 1414,

1PM provides billing and management services to Hawaii physicians who treat and
provide medications to workers who have been injured in on the job accidents. Although 1PM
understands employers” concerns about the rising cosl of workers’ compensation insurance
premiums, this measure not only is unlikely to result in any reduction in premiums, bul also has
significant potential to harm both injured workers and their employers. Moreover, as drafted, the
bill does not set any usable standard for the pricing of medications.

1. This bill creates an incentive for physicians to reluse to treat employees who
bave been injured in indusirial accidents,

While this bill is styled as an attack on “repackagers” who are allegedly expanding into
Hawali, as a practical matier, it will reduce reimbursement to physicians who have expanded
their practices to include provision of drugs and supplies in an effort to recoup income they have
lost as insurers bave slashed reimbursement rates Tor medical care.

Attached 1o this testimony, you will find a copy of an article deseribing a multi-state
UCLA study of the impact of medical fee schedule changes on provider partticipation in workers’
compensation systems. Its goal wag to determine the effect of low-muitiple fee schedules on
physicians’ willingness to treat injuved workers entitled to workers’ compensation benefits, For
purposes of the study, “low multiple” was defined as a workers’ compensation fee schedule that
was at or below 125% of the Medicare Resource Based Relative Value Scale ("RBRVS™). With
physician charges capped at only 110% of the RBRVS, Hawaii was one of only five states that
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met the definition for neurologists and one of only three states that met the definition for
orthopaedists. Indeed, Hawaii’s physician reimbursement levels for workers' compensation
patients are among the three lowest in the entire Unitéd States. Lower refimbursement ratés dre
found only in Maryland, which reimburses physicians for services provided to workers
conipensation patieids at onty 109% of the RBRVS,

The results showed that in several states where pre-.and post-adoption datd was-available,
reductions in physician reimbursement brought a dramatic decling in participation. Tn Texas,
neurologist pamc[patlon in the workérs’ coinpensation System fell from 63% t¢ ouly 10% alier a
fee schedule | imposing lower physician reimbursement was adopted. \'euroloyst participation in
Hawaii continued to decline more than a decade after it first adopted its low-mulfiple fee
schedule in 1995,

The decline in physician participation was attributable not only to low reimbursement
Tales, but also to the significant increase in practice expense that is inposed by participation in
the workers’ compensation system. The study revealed that workers’ compensation participation
afier the adoption of a low-multiple RBRVS fee schedule was strikingly less than for Iower
paying alternztive such are Medicare and Medicaid, apparently because of the additional
administrative and regulatory burdens associated with workers” compensation that are.not
sulficiently compensation by low RBRVS fee schedules, An analysis of physician offices in the
Los Angeles metropolitan area showed that hourty practice expense for physicians® offices
accepting workers® compensation patients was 2.5 to 3 times higher than the Medicare practice
expense rate,

The reduction inthe numbers of pbysicians was accompanied by a decline in
qualifications of physicians who elected fo participate in the workers” compensation system. Th
Texas and West Virginia approsimately one-hatf of neurolomsts who declined o accept
workers” compensation patients were Board Centified and alteudﬁd medical schiool in the United
States. By comparison, only one-third of physicians who continued to participate in the system
were Board Certified and US educated.

In order to cover the costs of providing care to workers’ compensation patients,
physicians who continue to participate in the system have expanded their practices and now
provide medication and medical supplies to workers' compensation patients, in part because
physician dispensing Facilities high quality patient care, but also because dispensing from these
items permit their continued padicipation in the workers” compensation prograni to remain
financially viable. Significant cuts in these supplemental reimbursement sources will foree many
physicians to re-evaluate whether they can éontinue (o provide care Lo injurcd worker eligible for
workers® compensation benefits.

Claiming that physician offices must compete with retail pharmacies in the provision of
medications and supplies disregards the significant advantages that many pharmacies, especially
those tun by pharmacy benefit managers and insurance carriers, have over physicians who do not
have the opiion of buying in bulk and thereby dramatically lower medication costs.

2. This. bill is likely to reduice injured workers® aceess to quality medical eare,

3]



In addition to providing dispensing physicians with needed supplemental practice
income, physician dispensing of medications significantly improves patient care, Treatment
outcomes can be siegatively affected i patients do not start-or maimain their medication therapy
as instructed by their physicians: Point-of-care dispensing guarantees that injured workers
receivé iedication and begin therapy inmédiately,

In contrast, 30-35% of all prescriptions that are sent to pharmacies are never filled, For
workers! compensation patients, those numbers are even higher. Workers” compensation
patients are ot legally required to pay any of the costs for treating an on-the-job injury:
However, the do not have an insurance card that provides the pharmacy with the information that
it needs to bill a workers’ compensation prescription, When.a workers® compensation patient
received a preseription from this pliysician he.or she has two options: The fivst is to pay for liis
«or her medications out of pockel and then atterpt to obrain reimbursentent from:the carrier.
Obviously, this can require thie patient to undertake a substantial expense-aiid be without the tige.
of his.or her money for weeks or months while awaiting reimbursement from the carrier.

The second is to wait for the pharmacy to receive approval for the claim from the carrier
and return to the pharmacy several hours -~ or even days — later to pick up the medication. This
can impose a substantial hardship on a workers' compensation patient who may have impaired
mobility, significant paint, and ¢hallenges finding transportation for multiple tiips to the
pharmacy.

The end result of having to go'to a pharmacy for medication is often poor compliance
with treatment regimens and, therefore; reduced quality of care.

3 This bill is likely to increase the overall costs of caring for injured workers,

The need to pay out of pocket for medication or make repeated trips1o the pharmacy to
obtain it often results in diminished therapy compliance and, ultimately, delay healing, increased
complications, increased lransportation costs, and additional time lost from work,

Moreover, workers who have difficulty obtaining needed care are likely to file a claim
against their employers with. the Depariment of Labor and Industrial Relations. Litigating these
claims increase carriers’ expenses and, uliimately emplayers’ premium expenses. The cost of
litigated workers’. compensation olaims is typically 300 to 500% higher than non-liligated
_ claims. Physicians share in the increased costs that accompany litigation. After a workers™
compensation paticnt hires a lawyer in order to pursue a claim against his or ber employer and
the employer’s insurer, physicians also frequently find themselves at increased risk of liability,

The number one reason that injured workers obtain representation and litigate warkers®
compensation claims is the anger and frustration that can result when the injured worker has
difficulty obtaining aceess to benefits, such as needed medication, Physician dispensing helps
avoid this outcome.

4, This bill fails to recognize the value provided to patients whose medications
are dispensed by their treating physicians.

(3]



The Hawaii workers’ compensation statues ensure that an injured worker has free choice
_of heaith care providers, including sources of medication. SB 141475 attempt to cap the fees that
physicians may recover for dispensing medications is an attempt to circumvent that right, which
[ails to recognize the many benefits of physician dispensing. In addition to enhancing physician
convenience and compliance, physician dispensing improves patient safety.

Physicians who dispense medications prepared by repackagers provide their patient with
bar-coded containers of medication that contain the most commonly prescribed quantities of
medication. Such packaging guarantees accuracy, as is reflected in the fact the most hospitals
now insist that medication doses be identified by bar coding,

The potential for fatal errors resulting from a pharmacy’s dispensing the wrong drug or
wrong dosage can be as high as 5%. Cross-contamination is nearly universally present in
pharmacy dispensed prescriptions because pharmacies of use the same counting trays to count
different types of drugs —~ thereby introducing the risk of potentially life threatening reaction in
patients with drug allergies. These same risks would be introduced into physician dispensing if
physiciang’ use of repackaged product was restricted.

Repackagers are held to higher standards under the rules and guidelines established by
the Drug Enforcement Administration and the Food aud Drug Administration in order to prevent
such occurrences. Additionally, repackagers products are “serialized.” Tach bottle of
medication has its own identification number for tracking purpose, facilitating electronic tracking
of medication in the event of drug recalls.

Finally, repackagers make greater use of iess expensive generic drugs. Among
pharmacies run by pharmacy benefit managers (“PBMs™), average generic drug use is about
65%. Rebates which PBMs receive from drug manufacturers, but are inflequently shared with
employers, create a disincentive to use generic products. On the other hand, 82% of the
medications dispensed by physicians are generic procucts.

5 As written, the bill does nol provide a workable formula for medication
pricing. .

Finally, the bill does not provide an effective medication pricing mechanism, The
proposal state that”[r]epackaged or relabeled drug price shall be calculated by multiplying the
number of units dispensed by the average wholesale price set by the original manufacturer of the
anderlying drug, plus forty per cent.” An examination of the American Druggist Redbook will
reveal that the same drug product, from the same drug manufacturer, typically has several
different average wholesale prices that vary with the size of the product passage. Drug
manufacturers, like repackagers, pass the cost of product packaging on to consumers. Packaging
costs tend to be relatively constant, and do not vary significantly with the number of units of
medications in a package. Accordingly, the average wholesale price of a 100-unit container of a
medication is likely to be substantiafly areater than the average wholesale price of a 5000-unit
container, because, in the case of the smaller container, essentially the same packaging costs
must be spread over a smaller number of units of medication. .



Even if the same medication is dispensed by two retail pharmacies, the average wholesale
price upon which the pharmacies’ charges are based, and therefore, the amount ultimately billed
to a workers’ compensation insurance carrier, can vary significantly based on the size of the
package of medication maintained in stock by the pharmacy. The size of medication container
stocked by a pharmacy, in turn, depends on such factors as the pharmacy’s total prescription
volume and the refative number of physicians in the pharmacy’s service area who frequently
prescribe the specific medication. Accordingly, a low volume store is likely to keep only small
packages of a medication in stock when it is regularly prescribed by only a few of the physicians
with which the pharmacy customarily does business. Maintaiuing larger stock packages
heightens the risk that the medication will expire, and the pharmacy will be required to dispose
of it, before it is dispensed. ’

High volume pharmacies, on the other hand, typically maintain larger containers in their
stock in order to maximize discounts that manufacturers provide to high volume purchasers
because their larger customer base reduces the risk that the product will expire before it is used.
Therelore, the bill’s requirement that “[r]epackaged or relabeled drug prices shall not exceed the
amount payable had the drug not been repackaged or relabeled™ is meaningless because it is not
possible 1o identify that amoumt {rom a practical standpoint.

Thank you for your attention to this matter.
Respectfully submitted,

INDUSTRIAL PHARMACY
MANAGEMENT, LL

L OrAS

Glenu Drabot
General Manager
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WORKERS® COMPENSATION
MEDICAL FEE SCHEDULES:
NEW FINDINGS & IMPLICATIONS FOR CALIFORNIA

EXECUTIVE SUMMARY

We recently completed a comprehensive multi-state study of the impact of medical fee schedules
on provider participation rates in workers’ compensation systems. Specifically, the goal of the study
was to determine whether the adoption of a workers’ compensation medical fee schedule based on a
low-multiple of the Medicare Resource-based Relative Value Scale (RBRVS) affected physicians’
willingness to continue to treat workers’ compensation patients.

For the purposes of this siudy, “low-multiple” was delined as a workers’ compensation fee
schedule that was at or below 125% of the Medicare RBRVS fee scale values. Five states in the
countty met the definition for neurologists — Flotida, Hawafi, Maryland, Texas and West Virginia,
Three states met the definition for orthopaedists — Texas, West Virginia and Hawaii. On Janvary 1,
2007, Hawaii raised fees for specialists, and the present survey may overestimate specialist
participation for that state. Nearly 1,400 nenrologist and orthopaedist offices in these states, together
with California, were included in a comprehensive telephonic survey to determine whether these
doctors were accepting new wotkers’ compensaton patients. Responses were categotized as either; 1)
Accepting workers’ compensation patients without significant limitations, or; 2) Not accepting
wotkers’ compensation patients.

Every state that adopted a low-multiple RBRVS fee schedule demonstrated a markedly low rate
of neurologist and orthopaedic participation in workers’ compensation. In West Virginia, one of the
states that has utilized a low-multiple RBRVS fee schedule the longest, less than a quarter of all
orthopaedists and only 11% of all neurologists still accept workers” compensation patients.

Figure 1

Neurologists & Orthopaedists Accepting
Workers' Compensation Patients, 2007
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In the two states where pre-RBRVS and post-RBRVS data are available, there was a dramatic
decline in participation with the adoption of a low-multiple RBRVS fee schedule. Neurologist



participation levels continued to decline in Hawaii more than a decade after it first adopted its low-
multiple fee schedule. In Florida, where fees wete raised thtee years ago to a low-muldple RBRVS
level, participation among neurologists nevertheless continued to decline. Two states, Texas and
West Virginia, now have neurologist participation rates of approximately ten percent. In contrast,
patticipation in Texas was documented to be 63% a year before the adoption of a low-multiple
(125%) RBRVS fee scale in 2003.

Fignre 2
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The results demonstrate that specialist wotkets’ compensation participation after the adoption of
a low-multiple RBRVS fee schedule was stukingly less than for lower-paying alternatives such as
Medicare and Medicaid. This appeats largely due to additional administrative and regulatory burdens
associated with workers’ compensation that are not sufficiently compensated by low-RBRVS fee
schedules. An analysis of physician offices in the Los Angeles metropolitan area showed that the
hourly practice expense for offices accepting workers’ compensation patients was 2.5 to 3 times
higher than the Medicare practice expense rate.

The telephonic surveys also tevealed significant differences in the qualifications of neurologists
who continued to treat workers’ compensation patients aftet the adoption of a low-multiple RBRVS
fee schedule. In both Texas and West Virginia, 50-55% of the newrologists who do not accept
workers’ compensation patients attended a U.S. medical school and are board-certified. By
comparson, only 33% of those neurologists who continue to accept injured workers have these
qualifications. '

The dramatic departure of physicians from workers' compensation systems in states with low-
multiple RBRVS fee scales appears to have been precipitated in all cases by decreases in
teimbursement for specialist procedures, regardless of changes in other fees. For example, in Texas,
the RBRVS conversion, which dramatically lowered specialty fees, also raised office visit fees 36%. It
is worth noting that of the three most recent major workers” compensation fee schedule changes (in
Hawaii, Tennessee and Hlinois), each of the states elected to adopt fee schedules with higher relative
fees for specialty providers in order to maintain or testore provider access.



The present survey also indicates that in California, specialist participation has already begun to
decline. While 92% of orthopaedists and 80% of neurologists reported accepting wortkers’
compensation patents in California in 2002, oaly 65% of orthopaedists and 37% of neurologists
continue to do so in 2007,

Fignre 3
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Our findings suggest the need for an altermative to an unmodified low-multiple RBRVS fee
schedule if medical access is to be maintained in California after the upcoming fee scale conversion
to the RBRVS systems. Alternatives include 1) preserving existing specialist fees allowing gradual
decreases due to inflation, while access is monitored; 2) using an RBRVS base, but with higher fees
for specialty codes reflecting other fee data, as was done recently in Hawaii; and 3) using multiple
RBRVS conversion factors, higher for specialty ateas, as has been done in Tennessee, Oregon and
many other states. Regardless of the particular approach, some modification of the RBRVS coupled
with access monitoring would appear prudent. Such approaches would potentially allow
implementation of a low-cost RBRVS-based fee scale for California, while reducing the likelihood of
substantial declines in medical access.



PHYSICIAN WORKERS’? COMPENSATION PARTICIPATION IN
LOW-MULTIPLE RBRVS STATES

The initial phase of the research study was designed to determine whether the adoption of a
workers’ compensation medical fee scale that was based on a low-multiple of the Medicare resource-
based relative value scale (RBRVS) schedule affected physicians’ willingness to participate in that
state’s workers’ compensation system and thereby impacted injured workers’ access to care. For the
purposes of this study, “low-multiple” was defined as anything at or below 125% of the Medicare
RBRVS fee scale values.

According to data from the Workers’ Compensation Research Institute in Cambsidge, MA, five
states in the country met the definition for neurologists: Texas, Florida, Maryland, West Virginia and
Hawait. Three states met the definition for orthopaedists: Texas, West Virginia and Hawaii. As the
following table illustrates, these states could also provide insight into both the immediare and longer-
terrn impacts of low-multiple RBRVS fee schedules, as two of the jurdsdictions to be studied have
had theit RBRVS-based fee schedules in place for over a decade while three have only recently
converted to this methodology.

Table 1: States with low-miltiple RBRV S-based Workers’ Conmpensation fee schedules

JURISDICTION an;ggg?s;%p R OrCatE maaya oF ML DEFINITIONFOR
West Virginia 1994 113% Neurologists & Orthopaedists
Hawail 1995 110% Neurologists & Orthopaedists
Texas 2003 125% Neurologists & Orthopaedists
Maryland 2004 109% Neurologists only
Florida 2005 110% Neurologists only

Once the judsdictions were selected, neurologists and orthopaedists practicing in those states
were tatgeted as potential survey participants. All private practice neurologists were identified in
Texas, West Virginia and Hawail utllizing databases maintained by each state’s Board of Medical
Examiners. In Matyland, Flodda and California, where such databases wete not publically available,
searches wete performed using the Ametican Academy of Neurology 2006-07 membership directory
in an atrempt to identify active neurologists in private practice within each respective state.

All private practice orthopaedist offices identified in Hawail and West Virginia using the
American Academy of Orthopaedic Surgeons (AAOS) 2006-07 membership directory and 411.com
were contzacted in addidon to a random sample of 502 orthopaedist offices identified in Texas and
California wsing the Texas Board of Medical Examiners database and the AAOS membership
directory respectively. The Oualine telephone directory services 411.com and Yellow.com were then
used to obtain current telephone numbers for all the physician offices identified.

The concdresions and opivions expresred in this sindy are solely those of the anthors and do not
represent the views of the David Geffen School of Medidne at UCLA.

This stucy was funded ins part by a contribation frons the Califorvia Sociely of Industrial Medidne and Surgery, Ine.




This process produced a data set of 1,398 physician offices (790 neurclogist offices across six
states and 608 orthopaedist offices in four states) to be surveyed. All 1,398 physician offices were
contacted telephonically and asked whether the doctor was accepting new workers’ compensation
patients. Responses were categorized as either:

=  Accepting workets’ compensation patients without significant limitations, of;
»  Notaccepting workers’ compensation patients

In most states, a third category of physicians was identified — those accepting workers’
compensation patients with significant limitations. These physicians were only accepting injured
workers from a single employer; only accepting from out of state insurance carders; or accepting
workers’ compensation patients only on a limited, case-by-case basis after review of all files.

CASE STUDIES - PHYSICIAN PARTICIPATION IN TX, HI, WV, FL & MD

TEXAS

The Texas Workers' Compensation Commission adopted §134.202, the Medical Fee Guideline
(MEG) in April 2002, with the new fee schedule officially going into effect on August 1, 2003. It was
part of HB2600, a comprehensive package of workers’ compensation reforms intended to control
tising medical costs while also attempting to minimize the expense of administering the state
warkers” compensation fee schedule, Whereas the previous workets’ compensation fee schedule was
based on provider charge data, the new Texas MFG adopted a simple 125% of Medicare RBRVS
fees across all procedure groups.

Interestingly, according to the preamble to §134.202, which officially implemented the 125% of
Medicare MFG in 2002, the Workers’ Compensation Commission received numerous comments
expressing concern over whether the new MFG would negatively impact m]u:cd workers” access to
quality healthcare in Texas,! According to the preamble,

“Commenters stated the proposed reduction in reimburoement will greatly affect the residents of Texcas and impact
infured employee by inkibiting care; it will be cost probibifive to provide quality care, resulting in a fower standard
of care. Commenters stated reducing refmbursement o aurb cosis wonld divectly affect and jeapardize patient acess
£o quality medical care by decreasing medical ireaiment gptions and driving ethical guality healtbeare providers ont
of #he workers’ compensation sysiem. Commenters stated bealtheare providers wonld begin seeing more patienis per
honr, reducing quality of care. Commenter stated it is alveady difficult for injured employees to access health care.
Commenters stated it wonld be an injustice for injured employess who will suffer emotional distress due o
harassment and delays. Commenter stated the perceniage of inured employees who Sransition from the acute o the

 ehronic stage may increase. Commenters stated injured emplayees wonld resort fo expensive care in emergenty rooms
or to poor bealth care in workers' compensation dinics or end up in the Medicaid system. Commenter stated a loss
of aceers 1o quality medical care for injrred employess witl have a negative impact on the Texcas labor pool, Texas
businesses, and our economy in general'? (Commission, 2002)

In response to these concetns, the Workers Compensation Commission published comments
prepated by the Texas Association of Business Chambers of Commerce (TABCC) which stated,
“While there were expressions of concern about potential zccess problems, mo actual access
problems have been documented in any specialty. The curtent level of Medicare payment to
physicians is sufficient to provide reasonable access to quality medical care to injuted workers.”



Perhaps in response to the lack of research concerning physician access issues in Texas, two
separate studies have been conducted since the adoption of the 125% of Medicare MFG. The first is
a survey study now conducted bi-anoually by the Texas Medical Associations. The goal of the
Medical Association’s surveys is a broad analysis of access issues thtoughout Texas and only a small
portion of their survey focuses on workers’ compensation. However, their workers’ compensation
findings are not encouraging. As shown in the fignre below, the percentage of physicians who accept
workers’ compensation patients has declined significantly across all specialties since the adoption of
the 125% of Medicare MFG.

Fionre 4
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A second relevant study was conducted fom December, 2004 to Jaouary 2005 by the
Association of California Neurologists Workers’ Compensation Committee (ACN).4 The ACN study
focused specifically on workers’ compensation via a telephonic survey of all neurologists in Texas
which specifically asked physicians if they accepted wotkers’ compensation patients without
significant limitations. If the providers office tresponded that they were not accepting workers’
compensation patents without significant restrictions as of the end of 2004, the survey staff then
asked follow-up questions, The office was asked whether they had accepted workers’ compensation
patients without restrictions in 2002 {(prior to the 125% of Medicare MFG) and what the most
important factors were in their decision to no longer accept workers’ compensation patients
(reimbursement rates, administrative requirements, etc).

The ACN study of Texas neurologists yielded results that were strikingly similar to the findings
of the subsequent Texas Medical Association study. As illustrated below, neurologist participation in
the Texas workers’ compensation system was cut in half, from 63% of all neurologists accepting
injuted workers in 2002 to only 31% by 2005.
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It is worth noting that in addition to the changes to the medical fee schedule, the Texas Workers
Compensation Commission introduced several administrative changes for providers as part of the
HB2600 reform package. Pethaps the most important of these in terms of the potential impact on
provider participation rates was a requitement that medical providers needed to apply to be on the
state’s “Approved Doctor List” (ADL) if they intended to treat workers’ compensation patients. The
primary administrative requirements for providers to be added to the Approved Doctor List were:

o The submission of a financial disclosure document that oudlined the identity of any
health care provider in which the doctot had a financial interest, an immediate family
member of the doctor who had a financial interest, ot the health care provider that
employed the doctor who had a financial interest.

* The completion of 2 mandatory ADL training coutse - Level 1 training was for
providers who anticipated treating 18 or fewer workers” compensation patients per year
and Level 2 was for those who anticipated treating more than 18 patients per year

While it could be argued that these additonal administrative requirements played a role io the
decrease in physicians willing to treat workers’ compensation patients in Texas, a closer look at the
actual requirements as well as the results of the ACN interviews suggest they were likely not a major
factor.

The financial disclosure statement was a straightforward two-page form that would have required
less than an hout to complete. The ADL training sessions were very carefully structured to mirror the
form and function of the Continuing Medical Education (CME) courses that physicians were
routinely requited to complete. The training courses were in fact administered jointly by the Workers®
Compensation Commission and the Texas Medical Association and wete offered as either one-day
wotkshops at locations across the state of as an online training course that could be completed at the
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provider’s leisure. Consideting the ntumerous financial disclosure forms and continuing education
requirements with which all physicians must routinely comply, it seems unlikely that the Texas
administrative requirements would have represented a significant impediment to physicians who
wished to participate in the workers’ compensation system,

Perhaps most telling regarding physician participation is that the ACN study specifically asked
those Texas neurologists who had stopped accepting workers’ compensation patients between 2002
and 2004/5 why they had done so. Sixty-three percent of those Texas neurologists who stopped
seeing workers’ compensation patients reported doing so either solely or primarily due to the
introduction of the 125% of Medicare MEGS,

Supporting the notion that it is the fees, not any new administradve requiremnents that are driving
neurologists out of the warkers’ compensation systemn, the present survey results supgest that
neurologist participation in Texas has continued to decline shatply despite the fact that the Texas
Legislature effectively relaxed the ADL administrative/training requitements for providers as part of
House Bill 7 in September, 2005. Using telephonic survey methods identical to the 2005 ACN study,
we found that less than 9% of all neurologists still accept Texas workets’ compensation patients as of
2007.

Figure 6
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The latest sutvey tesults also show a similat, though not quite as dramatic, continued decline in
orthopaedist participation in the Texas Workers’ Compensation system.
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Figure 7
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These trends are even more concerning when placed into their geographic context. According to
the most recent survey data, there ate now entire regions of Texas without close proximity to a
neutologist willing to accept workers’ compensation patients. As shown in the maps below, while
there was good rural access to nenrologists across the state in 2002, by 2007 most of the remaining
neurologists willing to accept workers” compensation patients are limited to the major metropolitan
areas of Dallas/Fort Worth, Houston and San Antonio, Over 2 span of only 5 years, access to
neurologists for the vast majority of injured workers in Texas has evaporated.
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Figure 8: Texas Nenrologists Accepting Workers” Compensation Patients, 2002
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HAWAT

While Texas provides evidence of a disturbing trend with regard to physician patticipation in the
years immediately following the adoption of 2 Medicare-based RBRVS workers’ compensation fee
schedule, Hawali offers an opportunity to study the longer term effects of such fee schedules,

Hawaii adopted its first medical fee schedule more than 40 years ago. The state’s Disability
Compensation Division is responsible for developing the medical fee schedule with input from the
state medical association and public comment, The fee schedule was originally based on relative
values supplied by the Hawait Medical Association, but in 1995 the system converted to a flar 110%
of the state’s Medicare RBRVS values.

In 1998, in response to growing concerns about injured workers’ access to medical care, Hawaii's
state legislature commissioned a study by the Legislative Reference Bureau to determine, “if the
110% ceiling on the workers’ compensation medical fee schedule should be adjusted, whether the
workers’ compensation fee schedule has had a negative impact on the access 1o specialty care or
diminished the quality of care, and what the conditions are for adjusting the fee schedule”s
Completed in December of 1998, the study did find evidence that the fee schedule was having a
negative impact on injuted workers” access to medical care, particularly specialty care. According to
the report,

“The Brrean identified a significant irend in bealkh care providers that is shifting away from accgpting all patients
with workers’ compensation infuries and moving towards policies that limit or totally reject prospeciive patients
with work-related infuries covered under the workers’ compensasion kaw. The most common reason given for this
trend is the change to the medical fee schedule level of reimbursement.™ 7

The chart below summarizes the Reference Bureau’s finding with regard to the significant
decline in the petcentage of Neurologists, Neurosurgeons, Orthopaedists and Physical
Medicine/Rehab Physicians accepting workers” compensation patients within just three years of the
adoption of the 110% of Medicare fee schedule.
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Figure 10
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Perhaps the most troubling Snding with regard to Hawaii is that it appears that the decline in
physicians accepting workers’ compensation caused by low-multiple RBRVS fee schedules is
extrernely long-lasting, As follow-up to theit Texas study the Association of California Neurologists
(ACN) interviewed all Hawaii neurologists in private practice in 2005 to assess whether workers®
compensation participation levels wete improving as physicians adjusted their practices to the reality
of the 110% fee schedule. As the chart below illustrates, physician wortkers’ compensation
participation levels remained largely unchanged even ten years after the original fee schedule was
adopted, with less than 30% of all neurologists accepting workers” compensation patients in Hawaii
in 2005.

The results of the current research, in which all private practice neurologist and orthopaedist
offices that could be identified in the state of Hawail were interviewed telephonically, suggests that
participation levels have dipped even futther fa 2007, with only 19% of neurologists and 44% of
orthopaedists indicating that they stll accept wotkets®” compensation patients.
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Figure 11
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This decline continues in spite of a recent increase in Hawali’s workers’ compensation
neuralogical procedure fees (announced in September 2006, effective 1/1/2007). The orthopaedist
pottion of the study was conducted in June 2007, neatly six months after specialist fees were raised,
and may significantly overstate orthopaedist participation that existed in 2006 under the 110% of
Medicare regime.

Some of the arpuments presented in the orginal Reference Bureau study? and even in the
prearnble to the Texas Medical Fee Guide?, suggested that although specialists appeared to be leaving
the wogkers’ compensation systern immediately after the adoption of the low-multiple RBRVS fee
schedule, they would return once they had adapted their practices and/ox treatment patterns to the
reality of the new rates. This ook at the long term impact of low-multiple RBRVS fee schedules
would appear to refute that notion and instead suggests that once physicians choose to exit the
workers” compensation system, they are unlikely to return while the fee schedule remains unchanged.

WEST VIRGINIA

The state of West Virginia offers another potential look at the long term effect of low-multiple
RBRYVS fee schedules on physician’s willingness to participate in the workers’ compensation system.
West Virginia implemented its first workers” compensation medical fee schedule in April 1988, but
changed to 2 resoutce-hased relative value scale in November 1994, The fee schedule is managed by
the state’s Wotkers’ Compensation Division (WCD), which most recently moved to a straight 113%
of Medicare effective 1/1/2006.

Until recently, West Virginia has also had the relatively unique distinction of being a
monopolistic workers’ compensation system — a state with only a single workers’ compensation
carsier, the West Virginia Workers’ Compensation Fund. In effect, the Fund (a part of the state’s
Workers’ Compensation Division) was the only source of wotkers’ compensation insurance to
employers in the state. This meant that medical providets had to deal with only a single payer when
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submitting medical bills for treatment of injured wotkers, minimizing a significant portion of the
administrative complexity usually attributed to the claims payment process in workets’ compensation.

Nevertheless, even though the administrative burden was less, our most tecent provider sutveys
found that similar to Yawaii, another state that has been using a low-multiple RBRVS fee scale for
more than ten years, less than twenty-five percent of the ptvate practice orthopaedist offices in West
Virginia still accept wotkers’ compensation patients. Perhaps even mote striking, the number of
neurologists still willing to treat workers’ compensation patients in West Virginia as of 2007 has
declined to only 11%.

Fignre 12
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Florida provides a slightly different example of a state that recently turned to a low-muliiple
RBRVS fe schedule in an attempt to actually improve its’ provider reimbursements. Florida had
been using a resoutce-based telative value scale managed by the Department of Insurance to set
maximum medical reimbursement levels in wotkers® compensation since 1993. This fee schedule
system actually yielded some of the lowest unit cost reimbursement rates to providers meating
wotkees’ compensation patients in the country — estimated at only 83% of the Medicare RBRVS .
rates. However, Florida’s wotkers’ compensation costs continued to fise and as a result, in 2003 the
governor appointed a commission to review the entire system and make recommendations designed
to address the major cost drvers, With regard to medical reimbursement levels, the governor’s
commission recommended increasing fees to a straight 150% of Medicare values in order to improve
and maintain injured workers' access to cate. However, the bill ultimately passed by the Florida
legislature in May of 2003 opted instead to set surgical procedures at 140% of Medicare and 2ll other
procedures at 110% of Medicare.
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A telephonic survey of neurologists practicing in the state of Florida in 2002 conducted by the
HJH Group in Tampa, FL determined that 47.5% of all neurologists were accepting workers’
compensation patients under the previous fee schedule.?® Interviews conducted in March of 2007
found that neurologist participation in the workets’ compensation system had fallen to just 23% after
the adoption of the 110% Medicare RBRVS schedule. In fact, 5% of the neurologists surveyed in
2007 disclosed that they only accepted workers’ compensation patients if the payer agreed to
reimburse them at rates above the official fee schedule. This means that the numnber of neurclogists
actually willing to treat Florida injured workers® at the rates specified by the fee schedule has fallen to
only 18%.

Fipure 13
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MARYLAND

Maryland represeats the final state that has adopted a low-multiple RBRVS fee scale for workers’
compensation. Maryland actually based its fitst workers’ compensation medical fee schedule on the
California Relative Value Study (CRVS), with a fee schedule committee responsible for updating the
relative values and conversion factors bi-annually. In 2004, Maryland replaced the CRVS-based fee
schedule with one set at 109% of the Medicare RBRVS values. Effective February 2006, Matyland
has increased the reimbussement rate for Orthopedic and Neurosurgical procedures to 144% of
Medicare, while all other procedutes remain at 109% of Medicare.

While no historical data is available for Matyland providers, the 2007 survey data sugpests a
similar pattern to the other states studied, Twenty-seven percent of neurologists ate willing to treat
workers’ compensation patients at the low-multiple RBRVS rates. Another 5% will aceept injured
workers only for fees above the official state fee schedule.
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Figure 14
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SUMMARY — ALL LOW-MULTIPLE RBRVS STATES

When all five study states are taken into consideration, the prospects for maintaining substantial
access for injured workers under a low-multiple RBRVS fee scale ate not promising. The chart below
illusteates the current neurologist and orthopaedist participation levels in all states that have adopted
a low-multiple RERVS-based fee schedule. In every one of the low-multiple states, less than half of
the prvate practice orthopaedist offices and fewer than a third of the neurologist offices are willing
to treat workets’ compensation patients at the mandated fee schedule amount, Conversely, over half
of orthopaedists and over 70% of neurologists are unwilling to accept workets’ compensation in
these states.

Figure 15
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As seen in Texas and Florida, physician participation declines significantly within the first 2-3
years after a low-multiple fee schedule has been put in place. As Hawaii and West Virginia
detnonstrate, physician participation remains low even ten years after 2 low-multiple fee schedule has
been in place. This suggests that once providers give up on the workers” compensation system, they
are not motivated to find ways to adjust their practices or treatment pattesns in an effort to rejoin the
system. In fact, as Hawaii ilustrates, participation continues to drop even once fees begin to rise
again, as providets prove extremely reluctant to rejoin the workers’ compensation system once they
have found other soutces of patients and revenues.
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COMPARISON OF MEDICARE, MEDICAID & WORKERS COMPENSATION

In an attempt to determine whether the barrer to physician participation in the workers’
compensation systems of states with low-multple RBRVS fee schedules was just the reimbutsement
levels, a secondary survey was conducted of the number of neurologists in the sutvey groups that
accepted Medicare and Medicaid patients, The unit cost reimbursement rates for Medicare and
Medicaid patients was lower than for workers’ compensation patients and yet, as the charts below
illustrate, participation in both the Medicare and Medicald systems was strikinply higher than in the
workers’ compensation system,

For example, in Texas the neurclogist participation rate in Medicare was more than ten times
higher than the workers’ compensation rate, with 94% of all Texas neurologists accepting Medicate
patients, While significantly fewer neurologists accepted Medicaid patients, participation levels were
still four times the workers’ compensation: xate despite Medicaid fees that were only 52% of Medicaze
fees and 42% of workers’ compensation fees.

Figure 16
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Similarly, in West Virginia, nearly all neurologists surveyed (97%) accepted Medicare patients and
mote than two-thirds (69%) accepted Medicaid. And yet only 11% repotted they were willing to
accept workers” compensation patients with higher unit cost reimbursement levels.
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Figyre 17
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The same pattern was found in Hawaii, Although overall participation levels in Medicare and
Medicaid were not as high as in West Vitginia, they were still 3-4 times higher than the workers’
compensation patticipation levels in the state.

Figure 18
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Results from the Maryland smrveys complete the picture. In every state with 2 low-multiple
RBRVS fee schedule for workers’ compensation, neurologists were much mose likely to accept
Medicare or Medicaid patients than injured workers covered by higher workers’ compensation rates.

Fignre 19
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Since the procedure-level reimbursement rates for workers’ compensation patients were higher
than the tates for either Medicare or Medicaid in each of the study states, it is clear thar fees alone are
not the determining factor in a physician’s willingness to participate in that state’s workers'
compensation system.

On the basis of comments from physiclans and office staff during the sutvey process, it appears
that addidonal administrative burdens or “hidden costs” which are not sufficiently offset by low-
multiple RBRVS fee schedules are embedded in the workers’ compensation system. It seems that the
combination of these additional workers’ compensation-specific administrative burdens, coupled
with what ate perceived as an insufficient increment in fees to pay for the added overhead drives the
significant differences between physicians’ willingness to accept Medicare, Medicare and workers’
compensation patients,
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- The evaluation of incremental expenses associated with operating a medical practice that accepts
workets’ compensation patients has been the subject of previous research. A study of the effect of
payer type on orthopaedic practice expense was completed ia Texas in 2002.11 The results, published
in the American Journal of Bone and Joint Surgery (Brinker, 2002), demonstrated that the staff costs
per episode of care for a single type of injury (knee paid) were twice as high for workers’

COMPARISON OF PHYSICIAN PRACTICE EXPENSE

compensation patients compared to Medicare patients.

Figure 20
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The Brinker study, along with provider feedback from the telephonic surveys conducted in the
low-multiple RBRVS states, suggested that the physician wotk component (typically the focus of
RBRYVS-driven fee scales} may not adequately reflect additional administrative burdeas embedded in

the workers’ compensation system. These additiopal administrative requirements typically

encountered in workers’ compensation claims include:

Obtaining PPO and/or MPN network certification,
Interfacing with Nutse Case Managers,

Seeking approval for treatment from Utilization Review,
Transceibing dictated medical reports and,

Reconciling medical invoices that have been reduced to state fee schedules
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In addition to requiring some additional physician time for workers® compensation claims, these
factors are much more likely to require additional staff resources that increase offices’ overall practice
expense,

With this in mind, 2 more detailed analysis of the practice expenses of neurologist and
orthopaedist practices in the Los Angeles mettopolitan area was conducted. Eleven neurologists and
six orthopaedists in fifteen private practices agreed to confidentially share with the authors their
practice expenses for the calendar year 2006, Practice expenses included all business expenditures
but did not include physician income and retirement contributions. Data was self-reported by the
physictans. Neurologists were classified as either accepting or not accepting workers’ compensation
patients without major limitation. All otthopaedists in the survey accepted workers’ compensation
patients. Several orthopaedists who do not accept workers’ compensation patients agreed to
patticipate, but were eliminated because they practiced with partners who did, and their practice
expense data could not be segregated.

Practice expense per hour was calculated as annual overhead divided by 2,200 hours, per the U.S.
Department of Health and Human Services Health Resources and Services Administration. Medicare
2007 practice expense data per hour was multiplied by the Los Angeles County GPCI practice
expense factor of 1,156, yielding Medicare practice expense of $80.57 per hour for neurologists and
$124.85 for orthopaedists.

The actual average practice ovethead expenses for calendar year 2006 were calculated for each
group (shown below). The average overhead practice expense for neurologists who did accept
workers’ compensation patients was more than 3 times the ovethead expense of those neurologists
who did not treat injured workets.

Fipure 21

Work Comp Practice Expense
Los Angeles Neuro and Ortho Practice Expense
Average Actual Annual Overhead 2006

$750,000
$700,000
$650,000
$600,000
$550,000
$500,000
$450,000
$400,000
$350,000
$300,000
$250,000
$200,000
$150,000
$100,000

$678,555

$522,945

Neuro Non-WC Treaters Neuro WC Treaters

Ortho WC Treaters

Data from the Medicare GPCI for Los Angeles County was then incorporated to provide a
relative compadson of the houtly practice expense of three distinct groups of providers: 1) Medicate
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providers; 2) neurologists/orthopaedists who treat workers’ compensation patients and; 3)
neurologists who do not treat workers® compensation patients.

Fignre 22
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The hourly practice expense for physicians who accepted workers’ compensation patients was
determined to be 2.5 to 3 times the hously Medicare practice expense. This significant gap between
the Medicare hourly cost and the practice expense of offices that treat workers’ compensation
patients helps explain why the Medicare participaton rates wete so much higher than workers’
compensation acceptance rates across all study states despite the fact that procedure reimbursement
rates wetre higher for workers’ compensation. If practice expenses associated with treating workers’
compensation patients are 247-295% of Medicare for neurclogists and orthopaedists, fee scales set at
100-125% of Medicare fees simply do not provide enough financial incentive to maintain high
physician participation levels.

Based on the actual 2006 practice expense data from the Los Angeles area offices, the ratic of
practice expenses by specific category for those neurologists who treat workers’ compensation
patients was compared to those who do not. As the following table illustrates, practice expenses wete
found to be significantly higher for workers’ compensation treatets across all categorics — including
both fixed and vatiable expenses.
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Table 2

WC TREATERS V5. NON-

CATEGORY TREATERS PE RATIO
Rent 289%
Staff 392%
QOffice Expense 378%
Equipment 412%
QOutside Services 326%
Health Plan 136%
Insurance 215%
Non-Income Taxes 453%
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QUALIFICATIONS OF PHYSICIANS ACCEPTING WORKERS' COMPENSATION

In states with low-multiple RBRVS workers’ compensation fee schedules, the telephonic surveys
also uncovered interesting differences in the qualifications of neurologists who conunucd to teat
injured workers.

Searches  were  performed  using the  Texas  Medical Board — website
(http:/ /reg.tsbme.state.tx.us/OnlLineVerif/Phys SearchVerifasp), the West Virginia Board of
Medicine website (http://www.wvdhhr.org/wvbom/licensesearch.asp), and the website of the
American Board of Medical Specialties (http://www.abms.otg/) to determine the educational and
certification status of each survey respondent as listed on the websites. The educational status results
for all physicians in the survey population were categorized as (1) graduated from = U.S. or Canadian
Medical School (U.S.-educated) or not; and (2) and certified in adult neurclogy by the Ametican
Board of Psychiatty & Neutology or not.

The 2005 ACN study found that in Texas, neurologists who stopped treating injured workers in
the period immediately following the implementation of the 125%, of Medicare fee scale were nearly
two times more likely to be board-certified graduates of U.S. medical schools than those physicians
who continued to participate in the wotkets’ compensation system.

The current study found that among Texas ncurologists who do not accept i.ujumd workers the
proportion of those who are board-certified graduates of U.S. medical schocls is far higher than
among those who do accept injured workers,
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This same trend was found in West Virginia where only one-third of all neurologists who still
accept workers’ compensation patients wete board-certified snd U.S. educated compared to nearly
balf of all aenrologists who do not treat injured workers.
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Figure 24
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CALIFORNIA UPDATE

California’s cument workers’ compensation regulations provide for a charge-based Official
Medical Fee Schedule (OMFS) that averages between 112% - 121% of the state Medicare rates.

-Under the current OMFS system, California medical fees are generally in a range very comparable to

the study states of Hawaii, West Virginia, Texas and Flotida.

Historical procedure utilizatdon data from CWCI would suggest that California (at 111.9% of
Medicare) had the third lowest workers’ compensation unit cost fees in the country, with only
Massachusetts and Hawaii offering Iower fees to wotkers’ compensation providess. However, in 2006
as a result of continued concerns over injured worker access to specialty providess, the Hawaii state
legislature increased their fee schedule to an average of approximately 135% of Medicare,
Interestingly, rather than simply increase the Medicare multiple from 110% to a flat 135% across all
procedure groups, Hawaii implemented a system which allocated higher fees to surgery and other
specialty cate in an effort to retzin those providers engaged in the system and attract those who had
deserted the system over the previous decade. As a result, California now bas the second Jowest
wotkers’ compensation fee schedule in the country according to the CWCI data.

Figure 25
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Alternadvely, if the historical distribution of medical charges from WCRI is used; California is
currently the fifth lowest unit cost state in the nation at an average of 121% of Medicare.

Fionre 26
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Both CWCI and WCRI agree that the greatest medical cost drivers in California have been
untegulated charges from outpatient surgery centers and over-utilization of specific procedure groups
such as physical medicine, rather than high fee levels. Recent California reforms would appear to
have successfully controlled both of these cost driver issues as billing for outpatient surgical centets
is now capped at 120% of Medicare and the introduction of utilization review with hard limits on
both physical therapy and chitopractic care has dramatically reduced over-utilization concetns.

However, it must be noted that no data whatsoever is publicly available (from CWCI or WCRI)
regarding code frequencies or even code group weightings in the post-reform era, during which a
vigorous regime of pre-authorization/utlization review affecting expensive procedures has been
applied. Given the likely shifts in code use since the reforms were implemented, it is difficult to
accurately determine the current rank of California’s fee schedule compared to other states and it is
virtually impossible to precisely predict the impact of implementing an entirely new fee schedule
methodology. Nonetheless, it is clear that California’s fee schedule is among the lowest in the nation.

While the rates for the most common Evaluation and Management procedure codes were
recently increased to approximately 100% of California Medicare values, major specialty care fees
were cut 5% on January 1, 2004. This fee reduction coupled with the inctease in the perceived
administrative burdens of tecent California reforms (utilizadon review, medical provider networks,
etc) and increase in practice expenses with inflation has apparently weakened the incentives for
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physicians, partdcularly specialty physicians, to continue participating in the wotkets’ compensation
system.

A provider access study conducted by UCLA in 2006 ideatified the top three reasons physicians
have dropped out of the workets’ compensation system 2s involving the existing payment fee
schedule, additional paperwork required and the introduction of utilization review.!2

Figure 27
California 2006 — UCLA Access Study:
Fee Schedule is the Leading Reason Providers Dropped Qut

50% £69% of WC Since 2004
45%
. 39%
35%
30%
25% 22%
20%
15%
10%

5%

0% r

Payment Fee Schedule Paperwork Utilization Review

Providers noted that the combination of growing regulatory burdens and increased ovethead
required to setvice workers® compensation patients coupled with fees for procedures that are already
considered low and will likely dectease prompted their decisions to exit the market.

Sirnilarly, those providers who were still accepting workers’ compensaton patieats at the time of

the sutvey cited the same three issues as the major reason they were planning to decrease the volume
of workers’ compensation patients they accepted going forward.
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Figure 28
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The issue of fees that are no longer sufficient to offset growing administrative and regulatory
burdens is even clearer when worketrs’ compensation specialist fees in California are adjusted for
inflation. As the following chart illustrates, the California fee schedule for specialists has not changed
between 1986 and 2003, but inflation adjusted fees have actually declined by 50%. At the same time,
the number and complexity of the additional administrative burdens associated with treating workess’
compensation patients has increased dramatically.
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Fipure 29
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Interestingly, over that same time perod specialist participation in the California workers’
compensation system remained high. As recently as 2002, more than 80% of all neurologists and
92% of orthopaedists reported they still accepted workers’ compensation patients without significant
restricions.'s The curtent survey shows that participation has recently begun to change, with only
37% of neurclogists and 65% of orthopaedists stll accepting workers’ compensation patients in
2007.
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Figure 30
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This change appears to be largely driven by changes (and proposed changes) in the fee stracture
coupled with the prowing administrative burdens of reform. In 2002, the California fee schedule
averaged 112% of Medicare, but specialty care was priced at 140-180% of Medicare while common
Evaluation & Management (E&M) procedures were priced at 90% of Medicare. With the recent 5%
cut in specialty fees and the threat of additional fee shifts away from specialty care towards primary
care BE&M visits, many specialists have already begun to exit the workers’ compensation system.

A similar pattern emerged in Texas after the 2003 fee schedule reform. Even though E&M fees
rose a full 36% in the conversion to RBRVS and the overall payment level only fell from 138% of
Medicare to 125%, specialist participation in the workers’ compensation system plummeted.

Although California workets' compensation patients still have reasonable access to specialists,
participation has already begun to decline and the conversion to a low-multiple RBRVS schedule
threatens to create the same result as Texas, where less than 10% of all neurologists and less than
50% of all orthopaedists still accept injured workers. ‘
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Property Casualty Insurers
PC Association of America

Shaping the Future of American lasurance
1415 L Sireet, Sulte 670, Sacramento, CA 95814 Telephone 916-449-1370 Fascimile 916-449-1378 www.pciaa.net

To: The Honorable Rosalyn H. Baker, Chair
Senate Commerce and Consumer Protection Committee
From: Samuel Sorich, Vice President
Re: SB 1414 ~ Relating to Repackaged Drugs and Compound
Medications

PCI Position: Support

Date: Friday, February 11, 2011
8:30 a.m.; Conference Room 229

Aloha Chair Baker and Committee Members,

The Property Casualty insurers Association of America (PCI) supports SB 1414 which
would restrict markups of repackaged prescription drugs and compound medications to
what is currently authorized for retail pharmacies under state law.

Recent workers compensation cost data has shown an alarming increase in medical
costs and much of this cost is driven by pharmacy costs, in particular the increasing use
of repackaged and compound drugs. Often times these drugs are “created” or packaged
for the sole purpose of moving the prescription off of the pharmacy fee schedule. This
practice allows for higher markups. SB 1414 would close this loophole by restricting ihe
markups for these types of drugs. ‘

Compound medications are often paired with topical and transdermal creams that have
not been approved by the FDA which poses a safety risk to injured workers. Since
compound medications are a combination of other medications, these medications
present unique billing issues and many insurers have seen instances where the bill for a
compounded drugs is several times more expensive than the comparable oral, FDA-
“approved, commercially available oral dosage.

One company's experience in another state helps illustrate the problems posed by
compound drugs. In 2008, the company's prescription cost related to compound
medications was $128,484 or 9.6% of the total. By the end of 2009, that figure-had
ballooned to $2,005,794, which represents 44.1% of the total pharmaceutical expense.



In addition to the cost of compound drugs, the cost of repackaged drugs is emerging as
a significant cost-driver for Hawaii's workers compensation system. A recent study by
the National Council on Compensation Insurance Inc. reports that the process of
repackaging drugs allows prices to be set at artificially high levels.

It should be stressed that SB 1414 would not abolish the use of compound or
repackaged medications. Instead, the bill simply places some guidelines around their
- use. This is an important step not only for controlling an unnecessary cost to the
workers' compensation system, but also to ensure that injured workers are protected
and that compound and repackaged drugs do not generate inappropriate fees.
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February 10, 2011 '

The Honorable Rosalyn H. Baker, Chair

The Honorable Brian T. Taniguchi, Vice Chair
Committee on Commerce and Consumer Protection
State Capitol

415 South Beretania Street

Honolutu, HI 96813

Subject: S.B. No. 1414
Relating to Repackaged Drugs and Compound Medications
Friday, February 11, 8:30 a.m., Conference Room 229

Dear Senators Baker and Taniguchi:

My name is Kerry Kopp, and I am the Vice President of ALTRES, Inc. a 41-year old Hawaii
company in the Human Resource and Employment industry. I am writing this testimony in
SUPPORT of 8.B. 1414, Relating to Repackaged Drugs and Compound Medications.

The current loophole in the statutes allows repackagers and compounders to raise the price of
drugs above the current approved fee schedule of “wholesale price plus 40%” and creates
unnecessary increased cost to our Worker’s Compensation system. This inflated cost of identical
drugs is of no benefit to the injured worker. Repackaging doesn’t create a “better drug” or
improved treatment; it merely leverages the ability to circumvent Hawaii’s Medical Fee and
Prescription Drug statutes.

We employ thousands of workers on all islands. Some of them have limited means of
transportation and may rely on the convenience of having their medication dispensed during their
physician visit. ALTRES supports a physician’s ability to dispense medication. SB1414 will not
change that. It will only curtail existing abuse by requiring adherence to the existing prescription
drug fee schedule.

On a closing note, I am extremely concerned about the effect of higher than necessary Worker’s
Compensation costs to our local economy. From experience in the employment sector, I know
higher Worker’s Compensation costs means Hawaii employers will hire fewer workers. Now
more than ever, Hawaii needs more jobs, not more costs to our Worker’s Compensation
program.

The ALTRES Building 967 Kapiotani Boulevard, Honofulu, Hawaii 96814 + 808-591-4900 + Fax 808-591-4914 » Tell Free 1-800-373-1955




February 10, 2011
Page Two

The drug repackaging and compound medication loophole has already been closed by the
Federal Government’s Medicare/Medicaid system and Group Health Insurers such as Kaiser,
HMSA and UHA. Isn’t it time to do the same for Hawaii’s Worker’s Compensation system?

1 humbly urge your support in passing SB1414.

/?erely,
I;:r\)%opp ?ﬁa
Vice Presiden
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February 10, 2011

To: Comniittee on Commerce and Consumer Protection
Fram: Patrick Adams, Rph

Re: 5B 1414

{n Opposltion to 58 1414

| amn concerned that the bil puts repackaging and compounding into the same context. Repackaging and
Compour ding are separate issues and should be address in different bills.

Unlike Repackaging, compounding is the creation of a medication. A pharmacist may take many
ingredients to compound a specific medication, at a specific dose, for a specific patient. This bill does not
account {or the labor or professional knowledge to produce these medications. This is not just an
independent pharmacist issue but an issue that would affect hospitals with iV’s and nuclear pharmacies
with thei - expertise in the compounding of radioisotope imaging medications. The bill is much too far
reaching 2nd crosses over info many different pharmacy divisions resulting in reduced payments that
will not pay for the producers of these medications.

Repacking is another issue entirely. | am not as familiar with these practices and con not testify 1o the
impact of this bill on the Industry. Stands because It opposes the bill as it only takes into account the
ingredier t cost and would eliminate payment for newly created medications compounded by a
pharmac st. Compounding is an expertise that takes knowledge, effort and time to produce. These
services ¢ hould be paid for.

Sincergly,
e

Patrick Adams, Rph



	SB1414-Relating to repackaged drugs and compound medications

	Sunshine P.W. Topping, Interim Director, Department of Human Resources Development, Support

	Noel T. Ono, Director, Department of Human Resources, City and Count of Honolulu, Supports

	Rudolph Puana, MD, Aloha Pain Clinic, Opposes

	Jill A. Dullich, Senor Director, Marriott Claims Services, Marriott International, Inc., Supports
 
	Scot McCaffrey, M.D., Workstar Injury Recovery Center, Comments
	Paul Naso, General Counsel, Hawaii Employers' Mutual Insurance Company, Inc., Supports

	Linda O'Reilly, Workers' Compensation Claims Manager, first Insurance, Supports

	Timothy M. Dayton, CPCU, GEICO, Supports

	Glenn Drobot, General Manager, 
Industrial Pharamcy Management, LLC, Opposes 
	Samuel Sorich, Vice President, Property Casualty Insurers Association of America, Supports

	Kerry Kopp, Vice President, Altres, Support

	Patrick Adams, Rph, Individual, Comments

