
              1 

 
Legislative Testimony 

 
SB 1079 

RELATING TO LANDOWNER LIABILITY 
Senate Committee on Judiciary and Labor 

Senate Committee on Agriculture 
 

February 7, 2010                 9:45 a.m.                                   Room 016 
 
The Office of Hawaiian Affairs (OHA) offers the following COMMENTS on SB 
1079. Native Hawaiians enter onto private and public lands to exercise their 
traditional and customary practices, sometimes without receiving an explicit 
invitation from the landowner.  Although Native Hawaiian traditional and 
customary practitioners would be able to use their constitutionally protected 
traditional and customary rights as a defense to trespassing, having to prove these 
rights as a defense to a criminal prosecution can be overly burdensome.   
 
OHA suggests the following amendments, which can be reasonably 
accommodated within the statutes, to ensure recognition and protection of Native 
Hawaiian traditional and customary rights: 
 

 Replace the bill’s language on page 3, lines 16-18, with:   

“Trespasser” means a person who enters or remains on land without 

the permission of the owner or the owner’s agent and who is neither an 

invited guest nor otherwise privileged to do so, such as a person who is 

exercising a traditional and customary practice pursuant to Haw. Const. 

Art. XII § 7, HRS § 1-1, and/or HRS § 7-1.  

 Change page 5, lines 19-22, of the bill to read:  

(c)  The person enters or remains on agricultural lands without the 

permission of the owner of the land, the owner’s agent, or the person in 

lawful possession of the land, or without the privilege to otherwise do so, 

and the agricultural lands: 

 Add the following language after line 16 on page 6: 

(d)  The person enters or remains unlawfully on unimproved lands or 

unused lands without the permission of the owner of the land, the 

owner’s agent, or the person in lawful possession of the land, or without 

the privilege to otherwise do so. 

 Add a new section to the bill amending HRS § 708-800 as follows: 
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“Enter or remain unlawfully.”  A person “enters or remains unlawfully” 

in or upon premises when the person is not licensed, invited[,] by the 

land owner or lawful occupier of the land, or otherwise privileged to do 

so., such as a person who is exercising a traditional and customary 

practice pursuant to Haw. Const. Art. XII § 7, HRS § 1-1, and/or HRS § 7-

1. 

OHA urges the committee to make the aforementioned amendments.  
Mahalo nui loa for the opportunity to testify.  

 






















