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SB 1076
        Testimony
        Status

RELATING TO EMPLOYMENT
PRACTICES.
Makes it an unlawful practice for any
employer or labor organization to bar or
discharge from employment, withhold pay
from, or demote an employee solely because
the employee uses accrued and available sick
leave.

 
I believe this law is tying the employers hand should an employee call in sick every Friday
or Monday.  If an employee is constantly calling in sick on these days, the employer would
not be able to discharge the employee for abusing sick leave.  It prevents an employer from
effectively managing their employees. 
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Testimony to the Senate Committee on Judiciary and Labor 
Tuesday, February 8, 2011 at 10:00 a.m. 

 
Testimony in opposition to SB 1076, Relating to Employment Practices 

 
 

To: The Honorable Clayton Hee, Chair 
 The Honorable Maile Shimabukuro, Vice-Chair  
 Members of the Committee on Judiciary and Labor 
 
 
My name is Stefanie Sakamoto and I am testifying on behalf of the Hawaii Credit Union League, 
representing 85 credit unions, and approximately 810,000 credit union members. 
 
We are in opposition to SB 1076, Relating to Employment Practices.  Our concern is that this 
legislation may work against the best interests of employees who do receive paid sick leave 
through their employers.  In today’s economic climate, it has become common practice to cut 
staffing and expenses “to the bone”, thus, the survival of any business depends largely on its 
employees being on the job.  If offering paid sick leave to their employees becomes overly 
burdensome to the employer, the employer might opt to do away with it altogether. 
 
Thank you for the opportunity to testify. 
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February 4, 2011 
 
To: The Honorable Clayton Hee, Chair    
    and Members of the Senate Committee on Judiciary 
 
Date: Tuesday, February 8, 2011 
Time: 10:00 a.m.  
Place: Conference Room 016, State Capitol 
 
From: Dwight Y. Takamine, Director 
 Department of Labor and Industrial Relations 
 
 

 
 

Re:  S.B. No. 1076 Relating to Employment Practices 

I. OVERVIEW OF PROPOSED LEGISLATION  
S.B. 1076, proposes to add a new protected class of workers under the Unlawful Suspension 
or Discharge Law, Chapter 378-Part III, by adding a new section making it unlawful for 
employers and labor organizations to bar, discharge from employment, withhold pay from, 
or demote an employee solely because an employee used accrued and available sick leave 
provided by the employer.  
 
This law will take effect upon approval. 

 
 

II. CURRENT LAW 
There is currently no provision in the law that requires employers to provide sick leave 
outside Temporary Disability Laws.  
 
Chapter 378, HRS, Part III, prohibits employers from unlawfully suspending, discharging or 
discriminating against an employee for four things:  1) solely because the employer was 
summoned as a garnishee in an employee’s proceedings under Chapter XIII of the 
Bankruptcy Act; 2) solely because the employee suffered a work injury that was 
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compensable under the Workers Compensation Law, Chapter 386, HRS,  3) because the 
employee testified or was subpoenaed to testify in a proceeding under Part III, or 4) because 
an employee tested positive for the presence of drugs, alcohol, or the metabolites of drugs in 
a substance abuse on-site screening test conducted in accordance with section 329B-5.5. 

 
III. SENATE BILL  
 

While the DLIR supports the intent of this measure, the following are some concerns: 
 

 
1. This bill would afford limited protections provided by this Chapter against unlawful 

suspension or discrimination due to the heavy burden of proving that the suspension, 
discharge or discrimination was "solely" due to the use of sick leave.  Therefore, the 
department suggests that the word "solely" be deleted as follows: 

 
"(b) It shall be an unlawful practice for any employer or labor organization to bar or 
discharge from employment, withhold pay from, or demote an employee [solely] 
because the employee uses accrued and available sick leave." 
 

2. It is unclear how the workload of the hearings branch can handle this additional 
responsibility with the limited resources currently in the Division. 
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Senator Clayton Hee 
Chair, Senate Committee on Judiciary and Labor 
The Senate 
State of Hawaii 

Dear Chair Hee: 

RE: SB No. 1076 

P,eskJeol 

lSEW Local 1260 supports and request that the Committee on Labor and Public 
Employment submit S.B, No. 1076 to the Senate for the enactment of this bill. The Local 
Union, with this testimony. will expose how Hawaiian Electric Company, Inc. uses their 
Attendance Improvement Program (AlP) to intimidate and discipline their employees 
from using their sickness benefits. 

The AlP is a Company policy that was nc'! neg.otiated and it is only implemented 
on the union members of the Company. Since it only affects the union members, it is not 
only discriminatory but is unfair because it uses discipline to discourage use of a 
negotiated benefit 

Quoting the AlP, "For purpose of the AlP, ' absences' that are monitored include 
the [cllowing: sickness; unscheduled absences; unexcused absences; and tardiness." 
According to the AlP, the definition for unexcused absence is «any unscheduled absence 
or tardiness from the defined work schedule where appropriate notice is not provided 
andlor the supervisor does not approve the absence." 

The Company has encouraged employees to use the FMLA for illnesses andlor 
injuries so the occurrence will not count on the AIP. The purpose and reason for FMLA 
was if employees did not have vacation or sick benefits, they could use FMLA to avoid 
being disciplined for the time away from work. 

Under «Rights of Management," it states that the Company has the right to 
determine when an employee can take vacation or excused absence. The definition of 
excused absence is not clearl y defined, but assuming that sick leave with physician's note 
is an excused absence, how docs the Company schedule the sick leave? 

.~-
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The Corporate Health Administrator or Director, Corporate Health & Wellness 
(same person), whose qualifications have been questioned by the Local Union, has ruled 
on most of the AlP "Steps" that the employee did not have documentation to support the 
absence. The Administrator has also, on numerous occasions, stated that she has 
reviewed the documentation from the employee and detennined that the absence(s) does 
not quali fy as serious, chronic, or FMLA-related. The Administrator, w ho has not 
established her qualifications to the Local Union, is actually disputing the physic ian' s 
note for the absence(s). How does she determine iran absence is FMLA-related when 
the employee's physician needs to fill out Section 3 of the fonn? 

The employee ' s sick leave record for their career is not considered. The 
employee may have an excellent attendance record, but i f that employee is experiencing a 
"bad" time in his career regarding being ill, injured, or both, that employee will receive 
discipline. The attachment will show that the Company has stated to employees that they 
will be held to the triggers of the AlP. 

The AlP policy discourages use of sick leave, and therefore there may be times 
when an employee will come to work sick. The Local Union has been tryi ng to point out 
to the Company that prevention of pandemic outbreaks is to stay home when yo u feel any 
type of symptoms associated with influenzas or colds because even if you take a test, the 
results takes a while to come back. If a pandemic outbreak occurs because of policies 
like the AlP, such as a child who is most vu lnerable may suffer or possibly die, that 
would be unforgivable. 

The Local Union is not against any policy for abuse of sick leave or sick benefits, 
but since it is a negotiated benefit in the C BA, the Local Union would like to have 
coll ective bargaining involved in establishing sllch policies. It is not this Local Union' s 
intention to hinder the Company' s operations. but the Company needs to establi sh that 
abuse has occurred. Please stop companies like Hawaiian Electric Company. Inc. from 
using policies like the AlP to circumvent s ick benefits negotiated in collective bargaining 
agreements (eBA). Imagine what might be happening to employees who work for 
companies that don ' t have a CBA. 

Sincerely, 

Lance M. Miyake 
Business Manager - Financ ial Secretary 

Attachment 
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ATTENDANCE IMPROVEMENT PROGRAM HAWAIIAN ELECTRlC COMPANY,INc. 

Employees are expected to maintain a reasonably healthy lifestyle :IS every employee's well·being 
contributes to a sUe, efficient and productive workplace. In addition. a consistently dependable 
employee is critic:a.l to the health and well-being of other members of the team. 

The Attencbnce In:tprovement Program (AIP) establishes definitive expectatiom of attendan~ and 
guidelines for fair and consistent maru.gement of attendance issues related to excessive as well as 
pattern absences. The purpose of the AIP is to ensure the following: 

• employees report to work on time and on a regular basis; 
• each job is completed as safely, effectively and efficiently as practical by those best 

quilif..d; 
• disruptioos to opentions (resulting from unscheduled absences) are minimized; 
• morale of all employees is maintained at a consistently high level; and 
• the Company can compete in a competitive environment. 

It is important to note that the AIP is not meant to be. punitive, but rather, corrective. The objective 
is to establish a fair and equitable solution, sensitive to employees' ailments / needs, while modifying 
the behavior that is below expectations. 

ruGHTSOFMANAGEMENT 

The Company has the sole and exclusive right to determine when an employee an take v2l..-anon or 
excused absence. Supervisors are expected to appropriately approve or deny absences based on a 
d.eterm.iru.cion of whether the absence is disruptive and / or unavoidable. AA employee may be denied. 
vacation if the absence is determined to be disruptive or the reason inadequate. 

The Company recognizes that employees may have a cbad year- and, thus, administration of the AlP 
relies on supervisory judgment and ~eme.ot review as well as considering past history and patterns 
of absences. 

MONITORING ~.AI:!~TRAnON 

Departments will manage the attendance of all its employees by: 
• establishing attendance expectations for "'frequency," "'total hours- and ·patterns-; 
• monitoring attendance relative to expectations; and 
• taking acUon.s as outlined in the AlP. 

For purposes of the AIP. -absences" that are m onitored include the following: 

• sickness; 
• unschedul.ed absences; 
• unexcused absences; and 

• tardin=. 

Once problem attendance has been identified. the employee is placed in the AIP to help the employee 
better manage his / her attendance challetlges by providing clear procedures and / or consequences for 
current and subsequent occurrences of absence. 

Effective: April 2002 1 
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ATTENDANCE IMPROVEMENT PROGRAM HAwAIIAN ELEcnuc COMPANY, INc. 

'. 

The following process shall be wed to promote improved. attendance. Note tlut tbe timefr2me for the 
next trigger begins on the date of the last occurrence. 

~I;.. GQtJN~G 
Triger for Ste;p I: 
• 04'" occurrence within a twelve-month period. OR 
• 048 hours witbin a twelve-month period; OR 
• 2 or more pattern occurrences, such as where the absena(s) coincides with a day of 

leave, with or without pay. witbin a twelve-month period. 

STEP II: .~~.AJlNjNG 
Tria&er for Step U: 
• 2 occurrences within the nat six-month period, OR 
• 204 b~ within the next six-month period. 

STEPn;I; : ~~G 
TOUD' for Ste;p m: 
• 2 occurrences within the next six-month period., OR 
• 24 hours within the next six-month period. 

ST.E!,' ~ . D~CISI6~·t4AKiNG fjl\~ ·~ PEtGqN;\L j\p%ON PLAN 
Tziua: for Step IV: 
• 2 occurrences within the next six-month period, OR 
• 204 hours within the next six-mooth period. 

STEP¥;: .: . ;r~n6N 
l'riu<r for Step v, 
• Next occurrence within the next six-month period.. 

GE'IJ'lNG OFF filE PROGRAM 

An. employee who does not meet the criteria for the next trigger is removed hom the AlP. 

, 
... ta 

Emergency leaves are available only for compe1J.inc. u.tgm.t or unusual circumstanc.tS. The Supervisor 
or Superintendeot MUST approve this type of unscheduled absence and the employee must provide a 
leg:i.ti.aute reasoo for the urgency or lack: of notice. Generally, -personal muoo" is not a suffi.cieot 
npbnation for em~ leaves. Typiclll examples include, but are not limited to the following 
types of requests: 

• Addressing the safety of the employee. the health or well.being of the employee's family, 
or that qualif .. , under the FMLA; 

• T~& business wb..ich cannot be otherwise truwcted before I after scheduled 
workdays or on daY' off; 

• Where the situation W2$ beyond the employee's control and other arrangements such as 
the swappiog of shifts / work. schedules could not be arranged. 

2 



A TI'ENDANC£ IMPROVEMENT PROGRAM HAWAllAN EllCTRIC COMPANY,INc. 

I. .t:. 

A doctor's certification of illness or injuty preventing an employee from performing his or her job 
responsibilities is required in the following situations: 

1. absences of J or more consecutive days; 
2. any absence where the employee has .. or more separ.rte absences within a 12 month period; 
3. any absence where the employee is not at home when called on by a Company representative 

during the period that the employee is :absent from work; 
4. situations which nny require a supervisor to en.sure the employee's state of health does not 

represent a danger to themseH or fellow workers, or that the supervisor must <ktermine 
whether an act of deception or dishonesty might have taken place. In any case, such a demand 
shill not be made arbitrarily. 

Failure to provide valid certification as requested shall result in non-payment of sickness benefit. All 
medical records obtained in accordance with this policy shall be deemed confidmri.al and shall be 
maintained by the Corporate Health Administrator. 

Employees with chronic or serious illnesses / injuries, as certified by the treating pbysician., will be' 
reviewed on a case-by-case basis by the Corporate Health A.dmi.n.istn.tor and handled ao:ordingly. 

FALSIFICATION &: !OR ABUSE 

Any employee found to have falsified. illoess reportS or otherwise abused the privileges of the sickness 
benefit plan will be dealt with in accordance with Company policies and the Collective Bargai.n.ing 
Agreement. 

TARDINESS 

Disruptive or habitual u.rdiness must be addressed and officially acted upon. T'iU'diness will not be 
tolerated and will be dealt with on a case-by-case basis usinG frequency, duration, and its effect on 
operation as a means of dete~ corrective :action necessary. 

3 



ATTENDANCE IMPROVEMENT PflOGIlAM HAWAIIAN ELECTRIC COMPANY, INC. 

L • 

ci>RXiiC or~iifnisie; l~ 
A ~oni~ or ·scriO"~ ~~iurY is ~ life threatening or very serious condition which requires 
hospital care, oogoing outpatient {onow-up, and is II situation wbere return to normal. "Work may be 
detrimental to the patient's health or to other employee's health. or the puimt is felt by h.islh.er 
physician to be completely incapacitated to perform any of tb~ duties of his/her job. 

~j>jJ;ilj,!,l ... v. 
The ~mployee p~ on a one (1) day paid administrative leave (not deducted from ~pJoyee's !.ea.ve 
;account) and decide on returning wi.th: 

1. a decision to voluntarily resign. to be effective immediatdy; OR 
2. a wrin~n P~rsona1 Action Plan stating: 

• the actions the employee will tm to improve hislher absenteeism, and 
• that h~/ she understands the ttpeTCUSSiODS of the next .. trigger," and 
• that he/she understands the timeframe for improvement. 

:1 

Note: [t is critical that the employee understand that the decision-making d2y is NOT a "day off.'" 
Th~ employee i.s given a direct order to make a final decision while on the dock. Failure to do so (-[ 
couldn't make up my mind" or "1 decided. not to decide1 is insubordination - failure to follow a direa 
and legal order - and will result in disciplinary action, up to and including tennin4tion. 

~ 
An absence is defined as disruptive .if it causes, but is not limited to, the following: 

1. ovenune 
2. delays in normal schedule 
3. delays completion of work within the expected. timeframe. 

~~ ... Morea_ 
~~-... 
Excused absences ace those in which appropriate notice (at least one day) is provided AND th~ 
supervisor approves the absence (e.g., vacation, excused absence with / without pay, etc). 

p~~ 
Patterns of abuse include the following examples, but are not all-inclusive: 

• unscheduled absence! correlating with holida.ys, regular days off, and paydays 
• absences which reflect a trend (ie., Mondays and Fridays) 
• frequent tardiness in reporting to work or reporting back to work during the course of the 

workday. 

~~AftioJ!.~.(PAP:J 
The Personal Action Plan is a murual understanding between the supervisor I Company and the 
employee where goals, specific steps: and measurements are identified. to improve his I her ammdanee. 

'i'~ 
A trigger is the point that initiates I prompts action. The timeframe for the next trigger begins on the 
date of the last occurrence. 

tJii~Abta. ... 1lI'... .. . .. .. 
Unacused absences ar~ defined as any unscheduled absence or tardiness from the defined work 
schedule where appropriate notice is not provided and I or the supervisor does not approve the 
absence. 

Effective April 2002 4 
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S.B. 1076 - RELATING TO 
EMPLOYMENT PRACTICES 

The Hawaii State AFL-CIO strongly supports S.B. 1076 which makes it an 
unlawful practice for any employer or labor organization to bar or discharge 
from employment, withhold pay from, or demote an employee solely because 
the employee uses accrued and available sick leave. 

S.B. 1076 ensures that employees will stay at home when diagnosed with a 
contagious illness. A perfect example of such situations was the outbreak of 
the HI N 1 virus a few years ago, where employees affected by the virus were 
instructed to stay away from work for a lengthy period of time to avoid infecting 
co-workers. Employees should not fear discipline or the chance of losing their 
job solely because they got sick. S.B. 1076 simply protects employees from 
being disciplined for taking legitimate sick leave. 

Unfortunately, some employers do not exclude sick leave as part of its hours of 
absence. As a result, employees who use legitimate sick leave may be subject to 
various disciplinary actions. In one company, employees may be disciplined 
under company policy even though there is a collective bargaining agreement 
that provides for the use of legitimate sick leave. This practice is patently 
unfair. 

In the case of Auer v. Village of Westbury, the New York Supreme Court, 
Appellate Division ruled in favor of an employee who had been suspended for 
thirty days for using his sick leave. The New York Supreme Court, Appellate 
Division proclaimed "the fact that the employee used all his available sick days 
under the collective bargaining agreement did not alone establish that he was 
abusing his sick leave and, thus, did not warrant a finding of misconduct." As 
a result, the Court nullified the penalty and finding of guilt and ordered the 
employer to repay the employee for the entire period he was suspended. 
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Employees who use legitimate sick leave should be protected under the law 
from abuse and discipline. Employees should not be fearful of getting sick and 
worried that if they take off from work they could be subjected to various forms 
of discipline including suspension or even termination. 

The Hawaii State AFL-CIO strongly urges the passage of S.B. 1076 to ensure 
employers do not discipline employees who use legitimate sick leave, correcting 
an injustice that befalls too many workers. 
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