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TO THE HONORABLE ROSALYN H. BAKER, CHAIR, AND MEMBERS OF THE 
COMMITTEE: 

The Department of Commerce and Consumer Affairs ("Department") appreCiates 

the opportunity to testify in support of Senate Bill No.1 074, Relating to Mortgage 

Foreclosures. My name is Stephen Levins, and I am the Executive Director of the 

Office of Consumer Protection ("OCP"), representing the Department. 

Senate Bill No.1 074 seeks to implement the recommendations of the mortgage 

foreclosure task force established by Act 162, Session Laws of Hawaii 2010. The 

recommendations were provided to the Hawaii legislature on December 28, 2010 

through the preliminary report of the mortgage foreclosure task force. They contain 
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significant improvements to the current nonjudicial foreclosure law in Hawaii. The 

proposal will provide for superior notice to homeowners of an impending foreclosure, 

offer them the ability to convert a non judicial foreclosure to a judicial foreclosure, and 

allow them to escape a deficiency judgment in a nonjudicial foreclosure. The measure 

also will help to bring certainty to title issues by authorizing the mortgagee to record a 

copy of the notice of intent to foreclose with the land court or the bureau of conveyances 

and will harmonize state law with a recent Hawaii Bankruptcy decision. 

The task force represented a broad cross section of our community and as such 

was able to obtain the input of virtually all interested parties. The.executive director of 

the Office of Consumer Protection served as the Chairperson. This measure is the 

product of hundreds of hours of hard work by its members. Because of their strong 

commitment to improving the mortgage foreclosure laws in Hawaii, consensus was 

reached on these important proposals. Since the Department believes that each of 

them will further the interests of consumer protection in Hawaii, it strongly supports this 

measure. 

Thank you for providing me with the opportunity to testify on Senate Bill No. 

1074. I will be happy to answer any questions that the committee members may have. 



\ 

THEJUDICIAR~ STATE OF 1lA WAIl 

Testimony to the Senate Committee on Commerce and Consumer Protection 
Senator Rosalyn H. Baker, Chair 

Senator Brian T. Taniguchi, Vice Chair 
(Wednesday, February 2,2011,8:30 a.m.) 

State Capitol, Conference Room 229 

by 
Rodney A. Maile 

Administrative Director of the Courts 

Bill No. and Title: Senate Bill No. 1074, Relating to Mortgage Foreclosures. 

Purpose: Amends the nonjudicial foreclosure process under part I of chapter 667, to among 
other things require notice of intent to foreclose be served upon required parties, to prohibit a 
mortgagee of residential property using the nonjudicial foreclosure process from subsequently 
obtaining a deficiency judgment against owner-occupants, authorize an owner-occupant of 
residential property to convert the process to a judicial foreclosure proceeding. 

Judiciary's Position: 

The Judiciary expresses no opinion about the intent or purpose ofthis bill but has the 
following concerns: 

(I) Need for Additional Resources 

If this measure passes, the Judiciary would like the proposed process to be workable. 
Consequently, additional funds and time for the Judiciary to implement the measure will be 
critical for us to properly address the increase in judicial foreclosure filings as well as continue to 
strive to timely resolve our other cases. In view of the budgetary reductions the Judiciary has 
already taken as well as the imposition of furlough days, it is important to stress how much 
Senate Bill No. 652 would increase our caseload, and without additional resources, compromise 
our ability to expeditiously administer justice and serve and protect the public. 

Specifically, since the bill delineates the steps certain mortgagors can take to easily 
"convert" non-judicial foreclosures to judicial foreclosures and to stay the non-judicial 
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foreclosure proceedings, we anticipate a rise in the number of court filings. It is our 
understanding that approximately 75% to 90% of foreclosures are currently proceeding non
judicially. See,for example, attached Honolulu Star Bulletin article dated March 22, 2009 
which was attached to the Preliminary Report of the Mortgage Foreclosure Task Force to the 
Legislature for the Regular Session of 2011. 

Another recent report indicates that the total number of foreclosure filings for January 
through December 2010 in Hawai'i was 14,224. See attached Star Advertiser article dated 
January 14,2011 (citing statisticsfrom RealtyTrac). During this same time period, there were 
only 1,331 judicial foreclosure filings state-wide. If the RealtyTrac report includes both judicial 
and non-judicial foreclosures, approximately 12,893 cases or 90% of foreclosure cases 
proceeded non-judicially last year. The current measure allows certain owner-occupants of 
residential property to file a conversion complaint. The attached January 14, 2011 Star . 
Advertiser article indicates that most of the foreclosures in 2010 were of residential property. 
Even if we conservatively estimated that only half of the 12,893 cases would now be converted 
to judicial foreclosure actions, this could increase our caseload approximately 5 times and we 
would require substantial resources to effectively monitor and resolve such cases.! It is also 
important to note that Hawai'i has a larger share of condominiums and time share units compared 
to other states, which are also foreclosed upon, thereby adding to our case volume. 

An example of how this measure would adversely impact our service to the public can be 
seen by examining the judicial filings in MauL In the Second Circuit, approximately 710 felony 
criminal cases were filed last fiscal year. The four Circuit Court judges in Maui handle these 
cases, in addition to the domestic abuse jury trials, drug court, probation violations, and 
approximately 920 civil cases that were filed last year. A total of 1,977 cases were filed in the 
Circuit Court ofthe Second Circuit last fiscal year. From January to December 2010, there were 
approximately 288 judicial foreclosure cases in MauL If this were to increase 5 times, this would 
significantly impact handling of cases in MauL As the attached January 13, 2011 Star Advertiser 
article indicates, "more than halfthe properties affected by foreclosure were on the neighbor 
islands." With criminal cases taking priority due to Constitutional requirements, the other cases 
would be delayed, further protracting the processing time. This is also complicated by the nature 
offoreclosure proceedings, which are often relatively complex. 

Furthermore, in order to address the increased caseload, the Judiciary would need to 
receive approval and appropriations for additional judges, staff, and courtrooms, as well as for 
other administrative support. There would also be a delay in start up time, because even if those 
funds were allocated this Legislative session, it would still take time to hire staff for the new 

I Please note that our numbers are simply estimates, based on certain information recently gathered in a preliminary 
attempt to assess the potential impact on the Judiciary. 
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positions. Even with immediate attention, it would be an extensive length of time before the 
system could accommodate the change. 

Another example of a change the Judiciary may need to implement is the creation of 
another case tracking system. Specifically, the bill provides that in order to successfully sustain 
the court action, all interested persons must timely file a statement submitting themselves to the 
court process or the action will be dismissed and proceed non-judicially. It is currently unclear 
whether a new case tracking system would need to be created so that the court clerks could 
monitor the timely filing of such statements or whether this would be the subject of a motion to 
dismiss filed by a mortgagee. 

Finally, the measure requests that the JUdiciary create the "conversion complaint" form 
which will require additional time and resources to create and implement. At the same time, the 
measure also appears to propose a reduction in the filing fee for the conversion complaint. 
While we understand the reason for a proposed reduction in the filing fee, we are concerned that 
the potential increase in the number of cases without provision for additional resources, will 
further prolong a foreclosure process that is already stressful to many, adversely impacting both 
the mortgagor and the mortgagee. 

(2) Designation of the Mortgagor as "Plaintiff' and Mortgagee as "Defendant" 

There is also a significant procedural concern in the process that is set out in the bill. 
The concern arises from the use ofthe word "complaint" to designate the owner-occupant's 
intent to convert the process from a non-judicial to ajudicial foreclosure. 

The word "complaint," used in the context ofa court case, denotes a formal pleading of 
facts and law for which the plaintiff bears the burdens of proof and persuasion. The "complaint" 
called for by the bill is, in fact, not a complaint. It is a notice of intent to convert the non-judicial 
foreclosure to ajudicial foreclosure. Consequently, to avoid confusion as well as lengthy and 
unnecessary litigation regarding who bears the burdens or proof and persuasion, the Judiciary 
recommends that (a) the word "complaint" be changed to "Notice of Conversion"; and (b) that a 
provision be added to require the noticed mortgagee to file a complaint, in accordance with the 
rules of court, no later than 30 days after having received the Notice of Conversion. The process 
can then follow the usual course for judicial foreclosures. 

Thank you for the opportunity to testify on Senate Bill No.1 074. 
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Foreclosure filings 
hit new high 

Figures show 38 percent more Hawaii 
properties were affected last year compared 
with 2009 

By Andrew Gomes 
POSTED: 01:30 a.m. HST, Jan 13, 2011 

Lenders pursued or completed foreclosure agaInst e 
record number of HawaII properties last year. 

There were 12,425 properties slalewlde affected by 
foreclosure last year, which was 38 percenl more than 
the 9,002 properties In 2009 and more than triple Ihe 
3,525 propertJes In 2008, according 10 Ihe lalest 
report from RealtyTrac, • real eslate data company. 
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96761 l.,,]mina 6,16 
96707 Knpele! 609 

Most of the propertlas were homes, though RealtyTrac 
doesn't exclude commercial real estate from Its 
foreclosure data. If all the propertJes affected by 
foreclosure Were homes, the tolallast year would 
represent 2.42 percent of all homes In the state, up 
from 1.8 percarit the year before. 

The growing number refiects the slate's continuing 
slruggle with economic recovery, and has strained 
families. 

But so rar foreclosures haven't reached epidemlc 
proportions seen in states :suoh as Nevada, Arizona 
and Flonda. 

"We've been relallvely fortunate," said Jon Mann, a 
Honolulu real eSlat. agenl "We haven't r.ally been 
Impacted as significantly as some mainland markets." 

HawaII's foreclosure level was close to the national 
average - 2.23 percent of housing affected by 
foreclosure lesl year- though HawaII's rate was 11th 
highest 

The worst problem Is In Neveda, where 9.42 parcant of 
homes were affecled by foreclosure last year. The 
lowest rate was 0.13 percentln Vel1llonl 

In HawaII, more than halfthe propertJes affecled by 
foreclosure were on Ihe neighbor Islands, Where many 
out-of-stale Inveslors bought vacation homes during 
the.,eal eslate boom In the mld-2000s. 

On the Big Islend, there were foreclosure filings 
against 3,370 properties last year, representing 4.23 
percent of homes. 
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~tarW2lduITtiser 
Maul had 2,675 properties wilh foreclosure filings, or 
4.05 percent of homes. 

Kaual had 819 properties wilh foreclosure filings, or 
2.75 percent of homes. 

Oahu had the most properties affected by foreclosure 
but the lowest rete - 5,561 properties representing 
1.65 percent of the housing market. 

Real estate Induslry watchers caution that foreclosures 
CQuid put downward pressure on housing prices If an 
overbearing number of foreclosed homes wind up an 
the market. 

On Oahu, there were close to 3,200 single·famlly 
homes and condominiums on the market at the end of 
last year. 

Mann said about 15 percent to 20 percent of the 
Inventory was owned by lenders or homeowners trying 
to avofd foreclosure through short sales. 

Whether the percentage will rise Is hard to tell because 
not all homes that enter foreclosure are sold. Some 
owners work out their mortgage difficulties. In other 
cases, foreclosure can drag on for more lhan a year. 

Mann notes that some addilionallnventory won't 
necessarily hurt the ma:rket because present inventory 
Is relatively tight. 

Hawaii'S foreclosure problem Is expected to worsen 
this year, according to local foreclosure attorneys. 

There was a lull In the past two months, butthe 
Industry aUributes that to lenders holding up cases to 
address improper processing Issues ra1sed a few 
months ago. 

The number of foreclosure filIngs in Decemberwas 
1,000. That was down 35 percent from 1,302 In the 
same month last year but Was up from 877 in 
November. 

Lenders filed a iluny of new foreclosure c:ases Jast 
month -163 default noUces, which according to R 
ealtyTrac was the highest number in more U,an a 
year. 

The bulk or filings last month were aucllon nollces 
and lender repossessions. . 

RealtyTrac numbers ror the full year are different In 
that they count properties going through foreclosure. 
The monthly counts are foreclosure filings, which can 

be counted on the same property In different months. 

,--____________ ADVER)'ISEMEN~ 
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Presentation of the Committee on Commerce and Consumer Protection 
Wednesday, February 2, 2011 at 8:30 a.m. 

Testimony on SB 1074 Relating to Mortgage Foreclosures 

In Support 

TO: The Honorable Chair Rosalyn H. Baker 
The Honorable Vice Chair Brian T. Taniguchi 
Members of the Committee 

I am Gary Fujitani, Executive Director of the Hawaii Bankers Association (HBA), 
testifying in support of SB 1074 with an offered amendment HBA is the trade 
organization that represents all FDIC insured depository institutions doing business in 
Hawaii. 

The purpose of this bill is to implement substantial recommendations of your Mortgage 
Foreclosure Task Force, which HBA had a participating member. 

It is recommended that this Bill be amended on page 18, line 9 relating to deficiencies 
against an owner-occupant after a non-judicial sale by deleting the word "residential", 
which would allow a deficiency if the mortgagor owns any other real estate. 

We incorporate by reference the testimony separately submitted by the Hawaii Financial 
Services Association. 

Thank you for the opportunity to provide our testimony. 



HAWAII FINANCIAL SERVICES ASSOCIATION 

Sen. Rosalyn H. Baker, Chair, 

clo Marvin S.C. Dang, Attorney-at-Law 
P.O. Box 4109 

Honolulu, Hawaii 96812-4109 
Telephone No.: (808) 521-8521 

Fax No.: (808) 521-8522 

February 2, 2011 

and members of the Senate Committee on Commerce and Consumer Protection 
Hawaii State Capitol 
Honolulu, Hawaii 96813 

Re: Senate Bill 1074 (Mortgage Foreclosures) 
Hearing Daterrime: Wednesday. February 2. 2011. 8:30 A.M. 

I am the attorney for the Hawaii Financial Services Association ("HFSA"). TheHFSA is the trade association 
for Hawaii's financial services loan companies, which are regulated by the Hawaii Commissioner of Financial 
lristitutions. Financial services loan companies make mortgage loans and other loans. 

The HFSA supports this Bill and offers an amendment. 

The pnrpose of this Bill is to amend the nonjudicial foreclosure process under part I of chapter 667, to among 
other things require notice of intent to foreclose be served upon required parties, to prohibit a mortgagee of residential 
property using the nonjudicial foreclosure process from subsequently obtaining a deficiency judgment against 
owner-occupants, authorize an owner-occupant of residential property to convert the process to a judicial foreclosure 
proceeding. 

This testimony is based, in part, on my role as the Vice Chairperson of the Hawaii Mortgage Foreclosure Task 
Force ("Task Force"). I served as a member of the TaskForce as the designee oftheHFSA. This testimony is also based 
on my experience as an attorney who has actively done foreclosures for nearly 33 years since 1978. 

Similar in pnrpose to Senate Bill 652 (Mortgage Foreclosures), this Bill generally reflects the "Language for 
Proposed Legislation" that is in the TaskForce's 20 II Preliminary Report. The recommendations of the Task Force are 
substantive and provide meaningful improvements to the non-judicial foreclosure process. The recommendations are 
the result of consensus by the 17 Task Force members who represented diverse, and in some instances opposing, 
interests . 

. On January 28, 2011, your Committee held an informational briefing on the Report of the Task Force. As one 
ofthe 3 Task Force members participating in the briefmg, I submitted testimony on behalfofthe four Hawaii mortgage 
lender organizations represented on the 17 member Task Force. The organizations are: Hawaii Banktrs Association, 
Hawaii Credi! Union League, Mortgage Bankers Associalion of Hawan, and Hawaii Financial Services 
Association. A copy of thattestimony is attached as Exhibit "A". 

The attachment details why the four Hawaii mortgage lender organizations, the members of which have offices 
and employees in Hawaii, support this Bill. The Hawaii mortgage lender organizations will be working this year on the 
Task Force to consider other recommendations for the 2012 Legislature. 

However, as stated in the attachment, we recommend that this Bill be amended on page 17, line 4 relating to 
deficiencies against an owner~occupant after a non-judicial foreclosure sale. As drafted, if an owner-occupant who is 
being foreclosed on bas "a fee simple or leasehold ownership interest in any other residential real property", the 
foreclosing lender can pursue or obtain a defiCiency judgment against that person. That provision is unduly restrictive. 
Mortgage lenders should be allowed to also pursue an owner-occupant for a non-judicial foreclosure deficiency if that 
person owns any non-residential property (e.g. commercial property, etc.). 

This Bill should be amended to delete the word "residential" au line 4 of page 17. The phrase should 
read: "3 fee simple or leasehold ownership interest in any other real property". 

We note that there are some stylistic differences between this Bill and Senate Bill 652. 

Thank you for considering our testimony. 

~ JI. { • .LOm-_. 
MARVIN S.C. DANG --.. (S 
Attorney for Hawaii Financial Services Association 

(MSCDlhfsa) 



Sen. Rosalyn H. Baker, Chair, 

LAW OFFICES 

OF 

MARVIN ~. C. DANG 
A Llmltecn::rabi~ Law Company 

MAILING ADDRESS: 

January 28,2011 

Sen. Brian T. Taniguchi, Vice Chair, 

TELEPHONE: 
FAX: 

E-MAIl.: 

and members of the Senate Committee on Commerce and Consumer Protection 
Hawaii State Capitol 
Honolulu, Hawaii 96813 

521-l1521 
521-8522 

Re: InfonnationalBriefing on the 2011 Preliminary Report of the Hawaii Mortgage 
Foreclosure Task Force 
Briefing Dateffime: Friday, January 28. 2011, 9:30 A.M. 

I am pleased to be invited to participate in today's Infonnational Briefing on the 2011 
Preliminary Report of the Hawaii Mortgage Foreclosure Task Force ("Task Force Report") .. 
r am the Vice Chairperson of the Task Force. On the Task Force, I am the designee of the Hawaii 
Financial Services Association. As an attorney in private practice, I have handled mortgage 
foreclosures since 1978 for Hawaii lenders. I have also served as a court-appointed foreclosure 
Commissioner. 

My presentetion to you this moming is on behalf of the Hawaii mortgage lenders on the Task 
Force. The fourHawaiimortgage lender organizations represented on the 17 memberTask Force are: 

Hawaii Bankers Association (Neal Okabayasbi) 
Hawaii Credit Union League (Stefanie Sakamoto, initially, and then Frank Hogan) 
Mortgage Bankers Association of Hawaii (Linda Nakamura) 
Hawaii Financial Services Association (Marvin Dang) 

The members of these organizations have offices and employees in the State of Hawaii. 

A. Views of Hawaii mortgage lenders regarding foreclosures. 

In dealing with the foreclosure issue on the Task Force, Hawaii mortgage lenders were 
guided by the following views and perspective: 

• A foreclosure of a delinquent mortgage loan is the last option for a mortgage 
lender. Before assigning a delinquent loan to an attorney for foreclosure, the lender will send notices 
to the borrower. The lender will attempt to personally contact the delinquent borrower to detennine 
the situation. Various options are explored including, loan workouts, loan modifications, short sales, 

EXHIBIT "1\". 
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and deeds in lieu of foreclosure. As appropriate, the lender and the borrower can use the Obama 
Administration's federal initiative called Making HomeAffurdable Program, which has components 
called Home Affordable RefInance Program (HARP), Home Affordable ModifIcation Program 
(RAMP), and Home Affordable Foreclosure Alternatives (HAP A). If there is no acceptable 
resolution of the delinquency, only then will the lender consider the last alternative of either a 
judicial or non-judicial foreclosure. 

• If a lender is not able. to resolve the default with the borrower, the lender would 
want to have a foreolosure process that is not costly and not time consuming. 

• The number of foreclosures in Hawaii is affected by economic fuctors. Family 
problems (such as divorces) and medical expenses will always be fuctors in mortgage delinquencies. 
However, in a down economy, more borrowers will be unemployed or underemployed ... and they 
will be more likely to become delinquent in paying their mortgage loans. During the current down 
turn in Hawaii's economy, foreclosures have been increasing. We saw a similar trend in the mid-
1990's to early 2000's. On the other band, during the mid-2000's, as Hawaii's economy prospered, 
thenumber offoreclosures was relatively low. There will always be these cyclical peaks and valleys. 

• R.eoentmediacoverage have focused on internal problems of out-of-state mortgage 
lenders and servicers in communicating with their customers andinhandJiugthe foreclosure process. 
These servicing issues involve out-of-state lenders which don't have servicing offices and employees 
in Hawaii. Sometbnes a mortgage loan is owned by a mainland lender Of investor, but the loan is 
serviced by other companies which collect the payments and interact with the borrowers. Thesetbfrd 
party servicers usually do not have offices and employees in Hawaii. 

• National factors affect the foreclosure process: 

• Ha~aii lenders are sometimes the servicers of mortgage loans which are 
owned or guaranteed by Fannie Mae (Federal National Mortgage Association) or Freddie Mac 
(Federal Home Loan Mortgage COIporation), which are federal government-sponsored enterprises. 
In these instances, Hawaii lenders must follow the servicing guidelines of Fannie Mae or Freddie 
Mac regarding delinquency management and default prevention. Failure to comply could result in 
the Hawaii lender being forced to repurchase the loan . 

• Actions by Congress and federal agencies impact foreclosures. Any Hawaii 
legislative initiative regarding foreclosures should not be at odds with what is happening in 
Washington, D.C. 

• There should not be permanent legislative solutions to temporary problems. Hawaii 
Will not always have the same amount of foreclosures as the present. Servicing concerns will 
diminish as out-of-state lenders and their out-of-state servicers improve their procedures. 
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• In considering legislative solutions for foreclosures, the questions that must be 
asked are: Who are we helping? How do We help them? Who will be hurt by the legislation? Will 
there be unintended negative consequences? 

• The medical adage of "do no harm" seems appropriate in dealing with Hawaii 
legislative solutions for foreclosures: 

• Don't make it harder for Hawaii and out-o£.state lel1ders to collect and 
foreclose. lfthe foreclosure process takes longer and becomes more costly and complex; because of 
additional statutory foreclosure requirements, lenders might have to start the foreclosure process 
sooner for delinquent loans. This change will in troD increase the number of foreclosures. For this 
reason, Hawaii lenders would oppose mandatory mediation which could nnproductively delay the 
foreclosure process. 

• Don't hann Hawaii's economy. Don't harm the mortgage market. Don't 
make it harder for future borrowers get loans because of additional statutory foreclosure 
requirements which can result in borrowers having to pay higher interest rates and being required 
to make a larger down payment (such as 30%) so that there is a lower loan-to-vaJue ratio (such as 
70%). 

• Legislative solutions in other states should not automatically be copied for 
Hawaii. Hawaii's unique situation is different from that in other states. 

• Non-legislative solutions to foreclosure issues should be considered. For 
. example, the Neighborhood Assistance Corporation of America ("NACA "), a HUD-certified 
counseling agency, describes on its website a "Save the Dream. Tour". Here's the link: 
https:flwww.naca.comlindex_main.jsp. According to the NACA website: 

''These events are the most effective and the ouly viable solution for 
large numbers of homeowners with an unaffordable mortgage. No 
where else can homeowners can meet with their LenderlServicer to 
address their personal circumstances and get a same day solution. 
Hundreds of thousands of participants have participated at NACA's 
Save-the-Dream events nationwide with over 30,000 people at each 
one. Thousands of homeowners received same day solutions with 
many having their interest rates permanently reduced to 4%, 3%, and 
2% and in some also having their outstanding principal reduced. 
Homeowners saved himdreds of dollars a month and some over a 
thousand dollars. NACA provides the most effective long-term 
solutions because it has secured legally binding agreements with ail . 
the major servicersllenders and the major investors (Le. Fannie Mae 
and Freddie Mac) which cover approximately 90% of the country's 
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at-risk homeowners. NACA has established the national standard in 
providing long-term affordable solutions for at-risk homeowners -All 
ofNACA's services are FREE." 

Such an event in Hawaii, organized by NACA or another other entity, would have the benefit of 
Hawaii borrowers meeting face-ta-face with their out-of-state lenders and servicers to discuss loan 
modifications. 

B. Hawaii mortgage lenders support the recommendations oftheMortgage Foreclo8ureTask 
Force. 

Hawaii mortgage lenders support the recommendations in the Task Force Report. The 
approaches mken bytherecommendations are consistent with the above-stated views and perspective 
of Hawaii mortgage lenders regarding foreclosures. The recomrn(lndations to the legislature 
provide meaningful improvements to the non-judicial foreclosure process. Where existing law is 
silent regarding certain steps and procedures in the non-judicial foreclosure process, the Task Force 
recommendations provide substance. These recommendations benefit both lenders and borrowers. 

The following summarizes the recommendations and gives the lenders' comments about how 
the recommendations compare to the current non-judicial foreclosure law: 

1. Amend Hawaii Revised Statutes Section 667-5, on foreclosures under power of 
sale (non-judicial foreclosure), to: 

a. Require that the notice of intent to foreclose be served, not less than 
twenty-one days before the date of sale, on all persons entitled to notice under 
HRS Chapter 667 in the same manner as the service of a civil complaint 
under HRS Chapter 634, on civil actions and proceedings, and the Hawaii 
Rules of Civil Procedure. 

Lenders' comment: The existing law is silent. 

b. Prohibit a mortgagee who completes a ·foreclosure upon a mortgage on 
residential property from subsequently pursuing or obtaining a deficiency 
judgment agrunst certain owner-occupants of that residential property; but 

i. Provides that the completed foreclosure upon a mortgage on that 
residential property does not prohibit any subordinate lienholders 
whose liens are extinguished by the foreclosure sale from pursuing a 
monetary judgment against those certain owner-occupants. 

Lenders '"comment: The existing law is silent. 
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2. Amend Part I ofHRS Chapter 667 to: 

a. Authorize an owner-occupant of residential property that is being 
foreclosed upon non-judicially to convert the action into a judicial 
foreclosure, under specified conditions, beginning with the filing of a 
complaint with the appropriate circuit court; but 

i. Provides that the authorization to convert the action into a judicial 
foreclosure does not apply to non-judicial foreclosures of association 
liens that arise under a declaration filed pursuant to HRS Chapters 
514A or 514B; 

b. Require certain infonnation to be included in the complaint; and 

c. Require that if a notice of intent to foreclose non-judicially relates to 
property that is improved and used for residential purposes, the notice of 
intent to foreclose non-judicially shall contain a statement to notify the 
owner-occupaut of the right of conversion. 

Lenders' comment: The existing law does not have such aprocedure. 

3. Request the Judiciary to consider creating and adopting a fonn for the conversion 
complaint. 

Lenders' comment: The existing law does not have such a procedure. 

4. Amend Part I ofHRS Chapter 667 to: 

a. Authorize the foreclosing mortgagee or Henorto record a copy of the notice 
of intent to foreclose with the Land Court or the Bureau of Conveyances; and 

b. Give the recorded copy of the notice the same effect as a notice of 
pendency of action in a civil action. 

Lenders' comment: The existing law is silent. 

5. AmendHRS Section 501-151, on the recording of notices of pending actions, to 
authorize the recording in the Land Court system of a notice of intent to foreclose. 

Lenders' comment: The existing law is silent. 

6. Amend part I ofHRS Chapter 667 to specify that, for a non-judicial foreclosure, 
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the mortgagor's interest shall be extinguished upon the recordation of the affidavit in 
the Bureau of Conveyances or in the Office of the Assistant Registrar of the Land 
Court, as the case may be, within thirty days of the date of sale. 

Lenders' comment: The existing law is silent. 

c. Hawaii mortgage lenders recommend that the following two additional issues be addressed 
in the 2011legislatnre. 

There are two additional issues that Hawaii mortgage lenders believe should be addressed 
by the 2011 legislature: 

1. The first issue relates to the Task Force recommendation which is described in item 1 (b) 
in Section B, above, relating to deficiencies against an owner-occupant after a non-judicial 
foreclosure sale. As drafted in the proposed legislation accompanying the Task Force 
recommendation (see page 22 of the Task Force Report), if an owner-occupant who is being 
foreclosed on has "a fee simple or leasehold ownership interest in any other residential real 
property", the foreclosing lender can pursue or obtain a deficiency judgment against that person. 

That provision is unduly restrictive. Mortgage lenders should be allowed to also pursue an 
owner-occupant for a non-judicial foreclosure deficiency if that person owns any non-residential 
property (e.g. commercial property, etc.). 

The legislation should delete the word "residential". The phrase should read: "a fee simple 
or leasehold ownership interest in any other real property". 

2. A second issue was brought to the attention of the -Task Force at its October 12, 2010 
meeting involving locations where noil-judicial foreclosure auctions can and cannot be conducted.. 
The information regarding this issue are part of the Task Force Report (see page 25 and the related 
attachments). 

Judicial fureclosure auctions and non-judicial foreclosure auctions in the State have usually 
been held at court locations. On the Big Island, they have been held at a State building (Hilo) and 
a public park (Kona). Late last year, the Department of Accounting and General Services stated that 
it would not allow foreclosure auctions at the State building inHilo. The Judiciary took the position 
that it will not approve the use of any court facilities in the entire State for the purpose of conducting 
non-judicial foreclosure auctions. The Judiciary wasconcemed that the public would be confused 
about whether or not non-judicial foreclosures are court-sanctioned. In Hilo, there is an additional 
issue of whether the non-jUdicial foreclosure auctions can be conducted on public sidewalks adjacent 
to court buildings and other State buildings. 

This issue, which was not voted on by the Task Force, is urgent enough that it needs to be 
addressed legislatively this session to codiJY what has been a general practice. Uuless this problem 
is corrected, non-judicial foreclosure auctions might have to take place at numerous, inconvenient 
locations. This could discourage members of the public who would want to attend and bid at the 
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auctions. It is in the interest of both the lenders and the borrowers to have members of the public 
bidding at non-judicial foreclosures. 

The legislative wording to correct this problem is simple. It should state that the auction, i.e. 
the public sale, should be allowed to tske place at a court building in the county where the property 
is located, subject only to reasonable conditions on the time, place and manner of the public sale. 
However, If the borrower, the mortgagor, and the foreclosing lender (mortgagee) all agree, the public 
sale may be held at a court building in a different county in the State • 

. '. 
D. Remaining issues from the point-or-view oflIawaii's mortgage lenders. 

Hawaii lenders support the TaskForce recommendation that other issues, includingpossibJe 
revisions to the aiternate power of sale statute (part n of HRS Chapter 667), be addressed by the 
Task Force. The Task Force can then make any recommendations on these other issues in its Final 
Report to the 2012 legislature. 

*** 
Thank you for allowing me to share with you the views of the Hawaii mortgage lenders on 

the Task Force. 

~.f,t.~ 
~Vll{S.C.D~G . t1 



Hawaii Council of Associations 
of Apartment Owners 

DBA: Hawaii Council of Community Associations 
P.o. Box 726, Alea, HI, 96701 

Tel: 485-8282 Fax: 485-8288 HCAAO@hawaii.rr.com 

January 31.2011 

Sen. Rosalyn H. Baker. Chair 
Sen. Blian Taniguchi. Vice-Chair 
Senate Committee on Conunerce and Consumer Protection 

Re: SB 652 and SB 1074 Relating to Mortgage Foreclosures fTask Force] 
Healing: Wednesday. Feb. 2. 2011. 8:30 a.m., Com. RID. #229 

Chair Baker. Vice-Chair Taniguchi and Members of the Committee: 

I am Jane Sugimura. PreSident of the Hawaii Council of Associations of Apartment 
Owners (HCAAO) and I am a member of the mortgage foreclosure task force. 

HCAAO supports these two bills with one change: 

1. In Bill 652 at page 11 line 16 and at page 18 line 9. the word "residential" 
should be deleted. These proVisions relate to the waiver of the lender to 
pursue a defiCiency judgment. The lender group on the task force agreed~to 
waive their light to pursue a deficiency judgment against an owner
occupant who had no other property but would insist on their light to obtain 
a deficiency judgment against an owner-occupant who had other real 
property. i.e .. investment. conunercial or industrial property. Accordingly. 
the word "residential" was not consensus language and should be deleted. 

2. In Bill 1074 at page 10 line 10 and at page 17 line 4. the word "residential" 
should be deleted. These proVisIons relate to the waiver of the lender to 
pursue a deficiency judgment. The lender group on the task force agreed to 
waive their light to pursue a deficIency judgment against an owner
occupant who had no other property but would insist on their light to obtain 
a deficiency judgment against an owner-occupant who had other real 
property. i.e .. investment. conunercial or industrial property. Accordingly. 
the word "residential" was not consensus language and should be deleted. 
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Thank you for the opportunity to testify. 

~
.c; . 

J. e ugimura ~"--"" 
Pres ent 
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P.O. Box 976 
Honolulu, Hawaii 96808 

January 31, 2011 

Honorable Rosalyn H. Baker 
Honorable Brian Taniguchi 
Commerce and Consumer Protection 
415 South Beretania Street 
Honolulu, Hawaii 96813 

Re: SB 1074/COMMENTS 

537-1776 

Dear Chair Baker, Vice-Chair Taniguchi and Committee Members: 

p.9 

I chair the CAl Legislative Action Committee. CAl supports 
aspects of SB 1074, with qualifications. 

The proposed Section 667-B(b) explicitly provides that 
"This section 'shall not apply to nonjudicial foreclosures of 
association liens that arise under a declaration filed pursuant 
to chapter 514A or 514 B.:" CAI· greatly appreciates this explicit 
recognition that condominiums are different from mortgagees. 

CAl also notes the effort to narrowly tailor the bill to 
certain owner-occupants. It might be prudent to further 
prescribe a requirement that the tax assessed value of the unit 

'be greater than the amount of the liens on the unit before the 
conversion option can be exercised . 

. Provided that condominiums remain exempt 'from the 
conversion process described in the bill, then CAr's comments 
are limited. For example, it may be prudent to amend the notice 
prescribed in Section 667-D(a) to note that the conversion 
optio!). does not apply to nonjudici'al foreclosures of association 
liens. 

CAI very much supports efforts to provide for recordation 
and/or filing in land court of notices of sale, with similar 
effect. as a notice of pendency of action. That change is 
welcome. 
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Section 4 of SB 1074 amends Section 667-3. If the 
legislature chooses to move this bill forward, CAI asks that the 
language about extinguishing junior liens be amended to take 
account of the surviving lien provided for in Hawaii Revised 
Statutes Section 514B-146 (g) and (h) . The longstanding 
requirement that a purchaser (other than a mortgagee) pay up to 
six months' worth of delinquent condominiu:n assessments should 
be preserved. 

Parenthetically, CAI also advocates for elimination of the 
current $3,60,0 cap on that lien. That cap is the subject of 
other bills. 

Section 5 of SB 1074 prevents deficiency judgments 
following the completion of a non-j udicial foreclosure. As 
written, condominiums are not exempt from that prohibition. 

As a' matter of practice, condominiums often forego pursuit 
of deficiency judgments following completion of non-judicial 
foreclosures. This is so for many reasons. 

For example,' condominiums often choose the non-judicial 
foreclosure option because an owner has abandoned the unit and 
cannot be found or is in another jurisdiction. The economics of 
pursuing a deficiency judgment may also be a factor militating 
in favor of letting the matter end with the foreclosure itself. 

CAl does wish to note, however, that other consumers pay 
for the defaults of owners who fail to meet their obligations to 
the association. The loss of any remedy is significant. 

Section 6 of SB 1074 amends H.R.S. Section 667-8. CAI 
supports this, change. 

Nothing herein should be construed as support for the 
conversion option, especially when an owner lacks equity. The 
consequence of becoming exposed to a deficiency judgment is 
essentially meaningless,because any owner against whom a large 
deficiency judgment is entered is likely to go bankrupt. The 
practical effect of the, conversion, then, would be to add 
substantial time and expense to the foreclosure process. 

_{:::::( t ru 1 y a 

~hi~erniery-'~~~~ 
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Mortgage Bankers Association of Hawaii 
p.o. Box 4129, Honolulu, Hawaii 96812 

The Honorable Rosalyn H. Baker, Chair and 
Members of the Senate Committee on 
Commerce and Consumer Protection 
State Capitol, Room 229 
Honolulu, Hawaii 96813 

Re: Senate Bill 1074 Relating to Mortgage Foreclosures 

Chair Baker and Members of the Senate Committee 011 Commerce and Consumer 
Protection: 

I am Rick Tsujimura representing the Mortgage Bankers Association of Hawaii 
("MBAH"). The MBAH is a voluntary organization of real estate lenders in Hawaii. Our 
membership consists of employees of banks, savings institutions, mortgage bankers, 
mortgage brokers, and other financial institutions. The members of the MBAH originate 
the vast majority of residential and commercial real estate mortgage loans in Hawaii. 
When, and if, the MBAH testifies on legislation, it is related only to mortgage lending. 

The MBAH opposes Senate Bill 1074 Relating to Mortgage Foreclosures. The 
Mortgage Bankers Association of Hawaii strongly feels that these bills relating to the 
matter of foreclosures should be vetted as part of the mortgage foreclosure task force 
since both consumer and lender groups are represented and can work on the details of 
each bill to come to a consensus. We feel that the bills, as presented, have merit but 
include processes which may potentially cause harm to consumers and lenders. 

Thank you for the opportunity to present this testimony. 



SENATE COMMITTEE ON 
COMMERCE AND CONSUMER PROTECTION 

February 2,2011 

Senate Bill 1074 Relating to Mortgage Foreclosures 

Chair Baker and members of the Senate Committee on Commerce and Consumer 
Protection, I aitJ Rick Tsujimura, representing State Farm Insurance Companies, a mutual 
company owned by its policyholders. 

State Farm is requesting an amendment to SB 1074 Relating to Mortgage Foreclosures, . 
by inserting language which would inform insurers of the event of foreclosure. Specifically we 
are requesting the words, "and the property insurer" to be inserted in section 667 -C( 4) following 
the words, "obligors and guarantors" on page 7, line 20 and on page 8, line 10 following the 
words, "filing party". 

State Farm is seeking the same type of notice that it provides lending institutions when 
policies are terminated. Your favorable consideration of this amendment is appreciated. 

Thank you for the opportunity to present this testimony. 
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Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: Al Denys 
Drganization: Individual 
Address: 
Phone: 306-9180 
E-mail: adenys@hawaii.rr.com 
Submitted on: 1/31/2011 

Comments: 
I am against SB 1074 as it will preclude community associations from trying 
collect delinquent fees from homeowners and will increase the maintenance fees 
from those homeowners who are in good standing because of the added expense in 
collecting those delinquent fees. Also the shortcoming in collected maintenance 
fees revenues, which are used to pay for the maintenance of the property will 
result in higher maintenance fees to pay for the day to day operations of the 
association. Please do not approve 581074 Mahalo. 
Al Denys 



Senator Baker, 

I am a Board member and long time owner at Kamole Beach Royale in Kihei. 
I am writing in opposition to all legislation currently being considered which makes the 
collection of delinquent dues or other assessments more difficult, or impossible .. 

Legislative efforts have all been in the direction of providing a "break" or easing the burden for a 
person in trouble with their unit. But when this happens the burden is shifted to the others 
owners, who themselves may just be "holding on". 
Associations do not have a well of money to draw from. All the money we receive is from 
owners and is used to maintain the facility, take out the garbage, pay the light bill and many 
others, as well as to maintain the State Mandated Reserves. Board members volunteer their time 
and incur personal expenses. 

THERE IS NO EXTRA MONEY for the Association to draw from. If someone does not pay 
their share the other owners need to make it up - it's that simple. In other states, like Florida, 
where the foreclosure rate in some cases is 30% - 50% the remaining owners cannot pay the 
share of others and the whole process feeds on itself to put more people into trouble. 

I sincerely and respectfully urge you to consider the real Impact on Associations and listen to 
organizations such as CAl and management Companies who understand the issues and problems 
with operating Condo's. 

Respectfully Submitted, 

George Jacobson 
Currently off Island 509-546-1754 



Testimony for CPN 2/2/2011 8:30:00 AM SB1074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: GARY M. YAKABU 
Organization: Individual 
Address: 
Phone: 
E-mail: gmyak@hawaiiantel.net 
Submitted on: 1/31/2011 

Comments: 



Testimony for CPN 2/2/2011 8:30:00 AM SB1074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: Tim Baier 
Organization: Pearl Regency Home Owners Association 
Address: Aiea, HI 
Phone: 
E-mail: timlid.baier@att.net 
Submitted on: 1/29/2011 

Comments: 



Testimony for CPN 2/2/2011 8:30:00 AM SB1074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: Timothy Baier 
Organization: Individual 
Address: 
Phone: 
E-mail: timlid.baier@att.net 
Submitted on: 1/29/2011 

Comments: 



Testimony for CPN 2/2/2011 8:30:00 AM 581074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: John E Patton 
Organization: Individual 
Address: WAILUNA CONDO COMMUNITY Aiea 
Phone: 
E-mail: jpatton@uci.edu 
Submitted on: 1/30/2011 

Comments: 



Testimony for CPN 2/2/2011 8:30:00 AM 581074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: Gordon Langston 
Organization: Individual 
Address: 
Phone: 
E-mail: flashgordon10t@aol.com 
Submitted on: 1/28/2011 

Comments: 
Member of the board of directors at Kahana Reef and I oppose the legislation. 



Testimony for CPN 2/2/2011 8:30:00 AM SB1074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: Glen Hilton 
Organization: Individual 
Address: 
Phone: 
E-mail: glenhilton2@netscape.net 
Submitted on: 1/31/2011 

Comments: 



Testimony for CPN 2/2/2011 8:30:00 AM 581074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: Earl Park 
Organization: Individual 
Address: 75-6009 Alii Dr., Unit H-2 Kailua Kona, Hawaii 
Phone: 
E-mail: parkj052@hawaii.rr.com 
Submitted on: 1/29/2011 

Comments: 



Testimony for CPN 2/2/2011 8:30:00 AM SB1074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: JOE ALMEIDA 
Organization: Individual 
Address: 94-314 MAIAOHE PLACE 
Phone: 623-7991 
E-mail: J55547@AOL.COM 
Submitted on: 1/31/2011 

Comments: 



Testimony for CPN 2/2/2011 8:30:00 AM SB1074 

Conference room: 229 
Testifier position: oppose 
Testifier will be present: No 
Submitted by: Jim Dodson 
Organization: Ewa by Gentry Community Association 
Address: 91-1795 Keaunui Drive Ewa Beach 
Phone: 808 685-0111 
E-mail: jdodson@ebgca.net 
Submitted on: 2/1/2011 

Comments: 
Hawaii is a &quotjprior lien theory&quotj state. This law will negatively impact 
every common interest development in the state and seeks to discriminate agains a 
single class of ownership. 
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