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Bill No. and Title: House Bill No. 879, Relating to Mortgage Foreclosures

Purpose: Implements recommendations of the mortgage foreclosure task force relating to
service of notice, conversion from non-judicial to judicial foreclosure, bar against deficiency
judgments, notice of pendency of action, and extinguishment of a mortgagor's interest.

Judiciary's Position:

The Judiciary expresses no opinion about the intent or purpose of this bill. Though there
are provisions in the bill related to details of court procedures that may be better left to the
Judiciary, since it is still relatively early in the Legislative calendar, these issues may be
addressed at a later time. Putting aside these details and concentrating on the bill’s financial
impact, we note that if this measure passes, we would like the proposed process to be workable.
In order to effectively implement this measure and to ensure that any assistance the Judiciary
provides the public is meaningful, we respectfully request additional funds and sufficient time.

Since the bill outlines the steps certain mortgagors can take to easily “convert” non-
judicial foreclosures to judicial foreclosures and to stay the non-judicial foreclosure proceedings,
we anticipate a rise in the number of court filings. It is our understanding that approximately
75% to 90% of foreclosures are currently proceeding non-judicially. See, for example, attached
Honolulu Star Bulletin article dated March 22, 2009 which was attached to the Preliminary
Report of the Mortgage Foreclosure Task Force to the Legislature for the Regular Session of
2011 (indicating that non-judicial foreclosures account for at least 75% of foreclosure
proceedings.).
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Another recent report indicates that the total number of foreclosure cases for January
through December 2010 in Hawaii was 12,425.! See attached Star Advertiser article dated
January 13, 2011 (citing statistics from Realty Trac). During this same period, there were
approximately 1,331 judicial foreclosure filings state-wide. If the Realty Trac report includes
both judicial and non-judicial foreclosures, approximately 11,094 cases or almost 90% of
foreclosure cases proceeded non-judicially last year. The current measure allows certain owner-
occupants of residential property to file a conversion complaint. The attached January 13, 2011
Star Advertiser article indicates that most of the foreclosures in 2010 were of residential
property.

Even if we conservatively estimated that only half of the 11,094 non-judicial foreclosure
cases or 6,000 new cases (500 cases a month) would now be converted to judicial foreclosure
actions, this would still significantly increase our caseload.> As a practical matter, to effectively
address the filings resulting from this measure, the Judiciary would need to receive approval and
appropriations for additional judges, staff, and courtrooms, as well as for other administrative
support. Since the current circuit court judges are already carrying maximum caseloads, the
Judiciary would not be able to process these 6,000 new cases per year at the circuit court level,
without additional resources and staffing, Our conservative estimate to fund the cost of the
additional judges and support staff to handle these new circuit court cases per year, is
approximately $4,300,000. Even if these funds were allocated this Legislative session, it would
still take time for the Judiciary to hire staff for the new positions. Even with immediate
attention, we estimate that the Judiciary would still require between nine (9) and twelve (12)
months before the new judges and staff would be fully integrated into the judicial foreclosure
process.

Since the Judiciary would like any assistance it provides the public to be effective and
meaningful, if this measure passes, we respectfully ask for the requisite resources and sufficient
time to implement this measure.

Thank you for the opportunity to testify on House Bill No. 879.

! Since the January 13, 2011 Star Advertiser article indicates that the yearly figure of 14,224 may include some
overlap, we are using the 12,425 estimate instead. Please note that these are preliminary estimates based on
recently-gathered information.

*This measure would not only increase the number of our cases, but may require operational changes as well. The
bill provides that to successfully sustain the court action, all interested persons must file a statement submitting
themselves to the court process within 90 days of the filing of the conversion complaint or the action will be
dismissed and proceed non-judicially. It is currently nnclear whether the court clerks would need to monitor the

‘timely filing of such statements for dismissal or whether this would be the subject of a motion to dismiss filed by a

mortgagee.
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Facing The Challenges Of Today'’s Real Fsicte Markeiolaze

Facing Foreclosure

Foreclosure is a
financfal disaster
home owners hope
they 'will wever
“haye to facé, Not
jonly does foraclo-
*sire mean the loss
of theit real prop-
erty ~ probably
thelr higgest per-
sopa! lovestihent —~
§ bme thely credlt is
saverely damaged
and chances of
obtzining another
mortgage loan sub-
stantlally  dimin-

Law Cifioes of
Warvin S, . Dang, LLLG

ished.

Attorney Marvin Dang has handlad foreclo-
sures 23 an attormey for lenders for 30 years
and as 3 commissioner for 2B years, He

 believes many foreciosures could be avolded
if the Triome owner acknowledzed potential
Jproblems hefore they reached crfsts propor-
tlona.end coptact
work out a solutlon.

He noted that there #re jany ressons why
aborrower might be unable tb continue mak-
Ing morigage payments: Joss of job, redac-
tion I working hours and salary, huge med-
{cal bills, reak-up of a marriage, an Inctease
in the montify morigege peyment, &te.

"Althmgh there 12 no guarantee thst a
lender will make aceommodations, chiances
are bettsr that the lender willnol start » fore-
closure §{ the bortower contacts hin with an
explanation Instead of stmply halting pay-
ments,” Dang s&ld,

*Generally, lenders prefer 1o work cut a
‘win-win' solution rather than resort to fore-
closaye, The foretlosure process-Is. costly
and time copruming, Tt Is 2 "oselose’ sce-
pariu. The only oue who potentfally Genefts

from A Ioxecipsure. W apgesto
| fromafozedlosyreds a biyer who mamagesto,

Lkeir lender to by to -

pick up a forediosed property at 2 bargein
price at z foreclosurs‘auction,” .
Dang explained that alter one or iwo pay-
ments ave mizsed, a lender will contact the
borrower and smail out retoinders (o pay. W no
mutual arrangement js made, & lender may
refer theacernymt to an attormey elter firee or
four missed payments. But it eonid be soop.
erif the propesty Is 2bandoned, ’
"Usually the frst notiflcation from the
Jender's attorney to the properiy owner js a
letter confirming the defiul. This Is sent tut
before Lhe attorney begins the foreclosvre

proceeding. Opce the borrower gets the b

attorney's Jetter, 1t sl may be possible to
work with the lender, so (he property owner

R T P L S

R .

.

“zhould not ignore the Jetter,” Dang said.

'TE the borrower consplts with a third party

for assistancs, Its elst imporfant to check

-the credentin]sof that-persen, as there are
local and Malnland stam ‘artists who have
taken advantage of inexperienced Haw
home gwriers with devastating results, Ifs
hest to talk with a Hawait-hased cradit conn-
sellng service o a Hawait rezl estate profes-
slongf, rather than geltlng advice Fom the
Internet. People ean also mest with & bank-
Tuptey attorney to decide what thelr hest
©olurse may be), .

Dang unoted that in Hawall thera are two
types of foreclosure acllons, judieial and o
judiclal Tha judleial pyocess I8 yh throngh
the cowt system. The lepder. files a come
plaint with the cowst regarding the delin
quent loan and reguests that tha conit allow

. the lender to foretlose on the morigage on
the real property. Alter the borrower M
served with the cornplaint by & process serv
er, the homower ‘needs to flz a wrilken
enswer with the court. It the borrower falls t¢
re';ipund. they will be ln-defavit 2s tothe comr

nt.

p - :

The lendey will ask the conrt to schedule £
hearing to appolnta foreclosure commissiop
er tn anction the property, At the hearlng, the

arty being loreciosed on has an opporhmity
to tell the judge why a commissipnar shotil
pot e appointed: lor example, the property
1s In the process of being voluntarilyaold ant
should close In & few mopths or the boyrow
* er |3 getting money ta bring the loan current
) thejudge 1s convinced that such 4 sala wl
close, or helieves the loan can be ranstated
he gr she may be willing to delay the foreclo
suye proceeding for o short petiod,
It the property owner I8 able to payoffthe
loan or briog it corrent, The foreclosue ear

]

"In2fudicla] foreclosure, the commissionet

. O L
" Patamiiantird
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who s vusunlly elther an°
alitorney or A renl estate pro
* fessfonal, 18 accountable fo
and acts on behal of .the
colgb.iot on behalk of the
lender” Dang sald, "Ibwilthe
the responsibility of the
commissioner to get access
ta the property tH [ospect It.
Generally; duging the lore-
tlosure, the commlissiomer
will oot evict the home

* sionac”

ownet or the tenant Of the

property, But any tepant will
now teed to gmt to the
commissioner andnotio the
landlord, -

“The cimmissioper will
holtd two upet, houses at the
praperty:  isually m
Satirdays and Sundays, atid
place ads In newspapers,
such a3 the Honolylu Shir.
Bulletln, The ads must-run
umece each week for three

couseculiva weeks snmonge- -

Ing the date add time of the
open hauses and the date,
time, and plice of the aue-
tlon, The Tast ad needs io
appear at least two weeks
before the auclion s to be
field. In Homoluly, the fores
closare, auctlons are held
Monday though  Priday
beginning at’ 12 noeon-at the
Ewa Lanaj at Fipst Clvenft
Cowrt at 777 Ponchbawl
Steeet, where notices of
upsoming auctlans ava post-
ed. There could be more

thar one property beldg
auctloned at the 5ame Hme
by giore than' ome commls

Atcondlng to Dang, any
one planning to bid at the
abcton will be required to
show the . commissioner
before the auction progt of
havidg 3 deposltdn the form
of a cashier's check dr
money onder dr cash, since
the hildheat bidder needs to

‘ give the commissioner feq

percent of the bid price at
tiie end of the aucton, The
rules of the auction: are
amotnged by the compuls-
sloner and .there is ugiatly
Bo gpset price. .
"Ofien the bender jumps It
and *bids at the auction”
Dang gaid, “These lenders
could bé lacal and Malnland
banke, credit unlons, and
other partles who may have
bought the foan being fore
closed. Before they bid,
lenders  would  have
researched the .condttion
aid value of the property
liefng foreclosed. Other bid-
ders should do the same
The lender i not always the
highest bidder Investors

and potentlsl home buyers *

sometimes putbid - the
lendera

~Tte highést bldder needs

to understand that the judi-
clal foreclosure sale Is sob-

feck torcourt appraval, Aftey
the. auctign, the ‘cominlg-
sloner will Al & repord with
the court, The -lenders
attormey will schedule a
court hearing to Approvethe
sele, at which time the judge
wil ask [ enyone wants to
reopen the bldding for five
percent higher than the auc-

higtiest bidder elther from
ihs fixst-public auction or at
the reopening at the heap
ing; Is generally approved hy
the court. The winndng bt
der Nias abont 35 days to
coing up with the rest gfthe
WMUREY to close the sals,
TOpon closing, the fovecis-
sure caxnralssioner will sign
# deed o convey the prop.
erty in ‘ds 15" condition to
the buyer, When the deed 15
recorded at Bursau of
Conveyances, the titie.to the
property is transterred.”

Dang gaid that the second
type - of [foreclosure In
Hawail, the nogjudiclat fore.
closire, was tarely held
unti the Jate 19905 byt now
accounts for about 75 pay
cart o mare of foreclosure
proceedings here,

“There ara several basic
dliferences between a non-
judicial farecfosure and &
judlclal procedure,* Dang
polnted aet. "A judicial fore-
closure ean take six to nine

mOMthe, whergas a nat judh
clal fyrarlosure takes two to
threemonths since thl'-l‘eﬁnre
10 ocouck Gllugs, no opeh
houves, and no hearlngs.
Howewer, one’ similarity- is
that a vewspapér .ad
annmmeing 40 auttion wil
be reguired 10 run in a local

newspaper onee cach week
thoa poce. Whoever s the for

three consecutive weeks,
the Iast ad to appear it Jeast
two weels privr ¢o the anc-
Hion, The Aotice of the non-
judiclal foreclosure sale
needs to be mailed to the
borvewer and shotld be
served by a PlOcess Seqven
The notice must he postad

after the gaction, Once the

sales price s pald, the
btyer will get a deed -and
betomes the,owner-of Hie
property after the deed is
reconded. st the Buveau of
Convayances,

*For both judlclal and
nondudicial foreclosures,
the new ownes, that 1s, the
successful  bidder, 1
zesponsible for obfaining
possesslon of the propeciy:
The new owner can kesp
the eccupants thers or carl
ask them to move out. In
cases “witere gocupanix
refuse fo move, the ey
owner may pesd o go ta

ot the property. No open °

housey are xequized to be
teld ot the praperty;,. and
there Js no opportudity to
inspact it 1n atfvance of the
alicton, '

Far nonjudiclal forecio-
stives the auction and-bids
ding procedures are slliar
to those of & judiclal fore-
closure. However; & non-

judicial foreclusure auotion |

is  conducted By the
lender’s attoraey or repree
stntattve rather than &
court appointed commls-
sloner; At the concluston of
the mondjudicls] aucton,
thie huyer pays the ten per-
cent deposit. Tha rest of
the gales price must ba
pald within thirly days

4

‘court: o ask. the ludge to

Issme an’ grder to evict
teme
"THe_entles. Ioréciosure
pracess coutd-possibly be
avolded If tie bohdwer
gimply phoped the lender
belnra {I‘nlsxins 3'13'.: lg:é
payment,” Dong X
people who fHod them.

" selves facing possihle fore-

closure should kesp in
mind that, even if the fore.
closnre It starfed, it can ba
delayed end the auction
can be puytponed U .the
horrowar, Is xble to work
put an_straggedient ‘with
the lender" .
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Foreciosure filings
hit new high

Figures show 38 percent more Hawaii
properties were affected last year compared
with 2008

By Andrew Gomes
POSTED: 01:30 a.m. HST, Jan 13, 2011

Lenders pursued or completed foreclosure against a
record number of Hawall properiies last year.

Thera were 12,425 properiles statewide affected by
foreclosure last year, which was 38 percent more than
the 9,002 properties in 2009 and more than triple the
3,525 properties In 2008, according to Lhe latest
report from RealtyTrae, a real estate data company.

NO PLACE LIKE HOME
Hawaifx monthiy foreclo;
suns overthe past jeay; in-
cluling e yearoveryear
paicentage gait

2010

ROKTH TOERL __CHAMRE
December’  L00D- -34.8%
November 877  40.6%
October L2701 437.4%
Septeniber 1,617  +669%
Alpust. 1629 48758

Jily 930 .6,1%
June LOOO  +{LG%
May - 1,055 +203% .
Aprit 1,474 +1155% .

March L097  +51.5%
February 972 +8L0%
January 1302 +2864%
Total 14394 +42.9%

BY THE NUMBERS
Five Hawelicommnnities
with the most properiies int

foreclosure last year

2PCIOE ABEA FERECLOSURES
95740 KollusKona ¥,214
96753 Rihe 205
96706 EwaPBeach 887
96761  Lahaina 646
06707 Kapolel 609

Soumce! BrokyThie

http://www.staradvertiser.com/templates/fdep? 1296508795906

Most of the propertles were homes, though RealtyTrac
doesn't exclude commercial real estate from Its
foraclasure dala. If all the praperiies affected hy
foreclosure wers homes, the tolal Jast year would
represent 2.42 percent of all homes In the state, up
from 1.8 percent the year befora.

The grawing number reflects the state's continuing
siruggle with economic recovery, and has strained
families,

But so far foreclosures haven't reached epidemic
proporilans seen in states such as Nevada, Arfzona
and Florida.

"We've been relatively fortunate,” sald Jon Mann, a
Honolulu real eslate agent. “We haven't really heen
Impacled as significanlly as some mainland markets,”

Hawali's foreclosure level was close to the nattonal
average — 2,23 percent of housing affected by
foreclosure last year — though Hawail's rate was 11th
highest.

The worst problem 1s in Nevada, where 9.42 percent of
homes were affected by foreclostire last year. The
lowest rate was 0.13 percent in Vermont.

In Hawall, mare than half the properifes affected by
foreclostire were on the nelghbor Islands, where many
out-of-state Inveslors hought vacation homes during
the real estate boom In the mid-2000s.

On the Big Island, there were foreclosure filings

against 3,370 properties iast year, representing 4.23
percent of homes.

ADVERTISEMENT
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Maui had 2,675 properties with foreclosure filings, or
4,05 percent of homes,

Kaual had 819 properties with foreclosure filings, or
2.75 percent of homes.

Oahu had the most properities affected by foreclosure
but the lowest rate ~ 5,561 properties representing
1.65 percent of the housing market.

Real estate industry walchers caution that foreclosures
could put downward pressure on housing prices {f an
overbearing number of fareclosed homes wind Up o
the markel. :

On Oahu, there were close fo 3,200 single-family
homes and condaminiums on the market at the end of
fast year.

Mann szld about 15 percent io 20 percent of the
Inventory was owned by lenders or homeowners trying
to avoid foreclosure through short sales,

Whather Lthe percenlage will rise is hard lo tell because
not all homes that enter foreclosure are sold, Some
owners work out thelr mortgage difficulfies. In other
cases, foreclosure can drag on for more than a year,

Mann notes thal some additional inventary won't
necessarily hurt the market because present inventory
is refatively tight.

Hawaii's foreclosura problem Is expecled to worsen
this year, according o local foreclosure allomeys.

There was a lultin the past fwo months, but the
indusiry altributes that to lenders holding up cases to
address improper processing Issues raised a few
months ago.

The number of foreclosure filings in December was
1,800. That was down 35 percent from 1,302 in the
same month last year but was up from 877 in

" November.

Lenders filed a flurry of new foreclosure cases last
month — 163 default nolices, which according o R
ealtyTrac was the highest number in more than a
year.

The bulk of filings 1ast month were auclicn notices
and lender repossessians,

ReallyTrac numbers for the full year are different in
that they count properlies going thrasgh foreclosure.
The monthly counts are foreclosure filings, which can

hitp:/fwww.staradvertiser.com/templates/fdep?1296508795906

he counted on the same property In different monihs.
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PRESENTATION OF THE
OFFICE OF CONSUMER PROTECTION

TO THE HOUSE COMMITTEE ON FINANCE

TWENTY-SIXTH LEGISLATURE
Regular Session of 2011

Monday, February 28, 2011
5:00 p.m.

TESTIMONY ON HOUSE BILL NO. 879, RELATING TO MORTGAGE
FORECLOSURES.

TO THE HONORABLE MARCUS R. OSHIRO, CHAIR, AND MARILYN B. LEE, VICE
CHAIR, AND MEMBERS OF THE COMMITTEES:

The Department of Commerce and Consumer Affairs ("Department”) appreciates
the opportunity to testify in support of House Bill No. 879, Relating to Mortgage
Foreclosures. My name is Stephen Levins, and | am the Executive Director of the
Office of Consumer Protection ("OCP”), representing the Department.

House Bill No. 879 seeks to impiement the recommendations of the Mortgage
Foreclosure Task Force established by Act 1'62, Session Laws of Hawaii 2010. The
recommendations were provided to the Hawaii legislature on December 28, 2010 |

through the Preliminary Report of the Mortgage foreciosure Task Force. They contain
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significant improvements to the current non-judicial foreclosure law in Hawaii. The

proposal will provide for superior notice to homeowners of an impending foreclosure,

offer them the ability to convert a non-judicial foreclosure to a judicial foreclosure, and

allow them to escape a deficiency judgment in a non-judicial foreclosure. The measure
also will help to bring certainty to title issues by authorizing the mortgagee to record a
copy of the notice of intent to foreclose with the land court or the bureau of
conveyances and will harmonize state law with a recent Hawaii Bankruptcy decision.

The task force represented a broad cross section of our community and as such
was able to obtain the input of virtually all interésted parties. The executive director of
the Office of Consumér Protection served as the chairperson. This measure is the
product of hundreds of hours of hard work by its members. Because of their strong
commitment to improving the mortgage foreclosure laws in Hawaii, consensus was
reached on these important proposals. Since the Department believes that each of
them will further the interests of consumer protection in Hawaii, it strongly supporis this
measure.

Thank you for providing me with the opportunity to testify on House Bill No. 879.

| will be happy to answer any questions that the committee members may have.
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¢/o Marvin S.C. Dang, Attorney-at-Law
P.O. Box 4109 -
Honolulu, Hawaii 96812-4109
Telephone No.: (808) 521-8521
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February 28,2011

Rep. Marcus R. Oshiro, Chair

and members of the House Committee on Finance
Hawaii State Capitol
Honolulu, Hawaii 96813

Re:  House Bill 879 (Mortgage Foreclosures)
Hearing Date/Time: Monday, February 28, 2011, 5:00 P.M.

I am the attorney for the Hawaii Financial Services Association (“HFSA”). The HFSA is-
a trade association for Hawaii’s consumer credit industry.- Its members include Hawaii financial
services loan companies (which make morigage loans and other loans, and which are regulated by
the Hawaii Commissioner of Financial Institutions), mortgage lenders, and financial institutions.

The HFSA si!pports this Bill and offers two amendments.

The purpose of this Bill is to implement recommendations of the Hawaii Mortgage
Foreclosure Task Force relating to service of notice, conversion from nonjudicial to judicial
foreclosure, bar against deficiency judgments, notice of pendency of action, and extinguishment of
a mortgagor's interest.

This testimony is based, in part, on my perspective as the Vice Chairperson of the Hawaii
Mortgage Foreclosure Task Force (“Task Force”). I served as a member of the Task Force as the
designee of the HFSA. This testimonyis also based on my experience as an aftorney who has
actively done foreclosures for nearly 33 years since 1978.

This Bill contains the “Language for Proposed Legislation™ that is in the Task Force’s 2011
Preliminary Report. The recommendations of the Task Force are substantive and provide
meaningful improvements to the non-judicial foreclosure process. The recommendations are the
result of consensus by the 17 Task Force members who represented diverse ... and in some instances
opposing ... interests.

The four Hawaii mortgage lender organizations represented on the Task Force are: Hawaii
Bankers Association, Hawaii Credit Union League, Morigage Bankers Association of Hawait,
and Hawaii Financial Services Association. The members of these organizations have offices and
employees in the State of Hawaii.

The attachment to this testimony (Exhibit “A™) details why the four Hawaii mortgage lender
organizations support this Bill. The Hawaii mortgage lender organizations are cormmitted to working
this year on the Task Force to consider other recommendations for the 2012 Legislature.

There are two additional issues that Hawaii mortgage lenders believe should be
addressed by the 2011 legislature: '

1. The first issue relates to the Task Force recommendation about deficiencies against an
owner-occupant after a non-judicial foreclosure sale. The Task Force recommendation is that if an
owner-occupant who is being foreclosed on has “a fee simple or leasehold ownership interest in any
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other residential real property”, the foreclosing lender can pursue or obtain a deficiency judgment
against that person. However, the lender would not be able to pursue or obtain a deficiency
judgment if that person owned non-residential property.

That provision is unduly restrictive. Mortgage lenders should be allowed to pursue an owner-
- occupant for a non-judicial foreclosure deficiency if that person also owns any non-res1dent1al
property, such as a comnmercial property, etc.

This Bill should be amended to delete the word “residential” on page 10, line 22 and
on page 17, line 16. The phrase should read: “a fee simple or leasehold ownership interest in any
other real property™.

2. A second issue was brought to the attention of the Task Force at its October 12, 2010
meeting. This issue involves the locations where non-judicial foreclosure auctions can and cannot
be conducted. More information about this is in the Task Force Report.

, Judicial foreclosure auctions and non-judicial foreclosure auctions in the State have usually
been held at court locations. On the Big Island, they have been held at a State building (Hilo) and
a public park (Kona). Late last year, the Department of Accounting and General Services stated that
it would nof allow foreclosure auctions at the State buﬂdmg in Hilo. The Judiciary took the position
that it will not approve the use of any coust facilities in the entire State for the purpose of conducting
non-judicial foreclosure auctions. The Judiciary was concerned that the public would be confused
about whether or not non-judicial foreclosures are court-sanctioned. Additionally, in Hilo, there is
a question as to whether non-judicial foreclosure auctions can be conducted on public sidewalks
adjacent to court buildings and other State buildings.

This issue, which was not voted on by the Task Force, is urgent enough that it needs to be
addressed legislatively this session to codify what has been a general practice. Unless this problem
is corrected, non-judicial foreclosure auctions might have to take place at numerous, inconvenient
locations. Thls could discourage members of the public who would want to attend "and bid at the
auctions. It is in the interest of both the lenders and the borrowers to have members of the publlc
bidding at non-judicial foreclosures.

The legislative wording to correct this problem is simple. This Bill should be amended in
Sec. 667-5, Hawaii Revised Statutes, to read:

“The sale shall take place at a state building in the county where
the property is located, subject only to reasonable conditfions on
the time, place, and manner of the sale.”
Thank you for considering our testimony.
MARVIN S.C. DANG
Attorney for Hawaii Financial Services Association

(MSCD/hfsa)
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EXHIBIT “A”
The four Hawaii mortgage lender organizations represented on the 17 member Hawai
Mortgage Foreclosure Task Force (“Task Force™) are:
Hawaii Bankers Association (Neal Okabayashi)
Hawaii Credit Union League (Stefanie Sakamoto, initially, and then Frank Hogan)
Mortgage Bankers Association of Hawaii (Linda Nakamura)

Hawaii Financial Services Association (Marvin Dang)

The members of these organizations have offices and employees in the State of Hawaii.

A. Views of Hawaii mortgage lenders regarding foreclosures.

In addressing the foreclosure issue on the Task Force, Hawail mortgage lenders were guided
by the following views and perspective:

® A foreclosure of a delinquent mortgage loan is the last option for a mortgage
lender. Before assigning a delinquent loan to an attorney for foreclosure, the lender will send notices
to the borrower. The lender will attempt to personally contact the delinquent borrower to determine
the situation. Various options are explored including, loan workouts, loan modifications, short sales,
and deeds in lieu of foreclosure. Under appropriate circumstances, the lender and the borrower can
explore the option of the Obama Administration’s federal initiative called Making Home Affordable
Program, which has components called Home Affordable Refinance Program (HARP), Home
Affordable Modification Program (HAMP), and Home Affordable Foreclosure Alternatives (HAFA).
If there is no acceptable resolution of the delinquency, only then will the lender consider the last
alternative of either a judicial or non-judicial foreclosure.

® If a lender is not able to resolve the defaunlt with the borrower, the lender would
want to have a foreclosure process that is not costly and not time consuming.

® The number of foreclosures in Hawaii is affected by economic factors. Family
problems (such as divorces) and medical expenses will always be factors in mortgage delinquencies.
However, in a down economy, more borrowers will be unemployed or underemployed ... and they
will be more likely to become delinquent in paying their mortgage loans. During the current down
turn in Hawaii’s economy, foreclosures have been increasing. We saw a similar trend in the mid-
1990’s to early 2000’s. On the other hand, during the mid-2000s, as Hawaii’s economy prospered,
the number of foreclosures was relatively low. There will always be these cyclical peaks and valleys.

® Recent media coverage have focused on internal problems of out-of-state mortgage
lenders and servicers in communicating with their customers and in handling the foreclosure process.
These servicing issues involve out-of-state lenders which don’t have servicing offices and employees
in Hawaii. Sometimes a mortgage loan is owned by a mainland lender or investor, but the loan is
serviced by other companies which collect the payments and interact with the borrowers. These third
party servicers usually do not have offices and employees in Hawaii.

® National factors affect the foreclosure process:
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@ Some Hawaii lenders are servicers of mortgage loans which are owned or
guaranteed by Fannie Mae (Federal National Mortgage Association) or Freddie Mac (Federal Home
Loan Mortgage Corporation), which are federal government-sponsored enterprises. In these
instances, Hawaii lenders must follow the servicing guides of Fannie Mae or Freddie Mac regarding
delinquency management and default prevention. Failure to comply could result in the Hawaii
lender being forced to repurchase the loan. ,

® Actions by Congress and federal agencies impact foreclosures. Any Hawaii
legislative initiative regarding foreclosures should not be at odds with what is happcmng n -
Washington, D.C.

L There should not be permanent legislative fixes to temporary problerns. Hawaii
will not always have the same amount of foreclosures as the present. Servicing concerns will
diminish as out-of-state lenders and their out-of-state servicers improve their procedures.

® In considering legislative solutions for foreclosures, the questions that must be
asked are: Who are we helping? How do we help them? Who will be hurt by the legislation? Will
there be unintended negative consequences?

® The medical adage of “do no harm” seems appropriate in dealing with Hawati
legislative solutions for foreclosures:

® Don’t make it harder for Hawaii and out-of-state lenders to collect and
foreclose. If the foreclosure process takes longer and becomes more costly and complex because of
additional statutory foreclosure requirements, lenders might have to start the foreclosure process
sooner for delinquent loans. This change will in tum increase the number of foreclosures. For this
reason, Hawaii lenders would oppose mandatory mediation which could unproductively delay the
foreclosure process.

¢ Don’t harm Hawaii’s economy. Don’t harm the mortgage market. Don’t
make it harder for future borrowers get loans because of additional statutory foreclosure
requirements which can result in borrowers having to pay higher interest rates and being required
to make a larger down payment (such as 30%) so that there is a lower loan-to-value ratio (such as
70%).

® [ egislative solutions in other states should not automatically be copied for
Hawaii. Hawaii’s unique situation is different from that in other states.

@ Non-legislative solutions to foreclosure issues should be considered. For
example, the Neighborhood Assistance Corporation of America (“NACA”), a HUD-certified
counseling agency, describes on its website a loan modification fair where lenders meet with their
borrowers. NACA holds these modification fairs ... “Save the Dream Tour” ... in cities across the
country. Here’s a link for more information about these fairs:
https://www.naca.com/index_main.jsp. According to the NACA website:

“These events are the most effective and the only viable solution for
large numbers of homeowners with an unaffordable mortgage. No
where else can homeowners can meet with their Lender/Servicer to
address their personal circumstances and get a same day solution.
Hundreds of thousands of participants have participated at NACA's
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Save-the-Dream events nationwide with over 30,000 people at each
one. Thousands of homeowners received same day solutions with
many having their interest rates permanently reduced to 4%, 3%, and
2% and in some also having their outstanding principal reduced.
Homeowners saved hundreds of dollars 2 month and some over a
thousand dollars, NACA provides the most effective long-term
solutions because it has secured legally binding agreements with all
the major servicers/lenders and the major investors (i.e. Fannie Mae
and Freddie Mac) which cover approximately 50% of the country's
at-risk homeowners. NACA has established the national standard in
providing long-term affordable solutions for at-risk homeowners - All
of NACA'’s services are FREE.”

Such an event in Hawaii, orgauized by NACA or another other entity, would have the benefit
of Hawaii borrowers meeting face-to-face with their out-of-state lenders and servicers to discuss loan
modifications.

B. Hawaii mortgage lenders support the recommendations of the Mortgage Foreclosure Task
Force.

Hawaii mortgage lenders support the recommendations in the Task Force Report. The
approaches taken by the recommendations are consistent with the above-stated views and perspective
of Hawaii mortgage lenders regarding foreclosures. The recommendations to the legislature
provide substantive and meaningful improvements to the non-judicial foreclosure process. Where
existing law is silent regarding certain steps and procedures in the non-judicial foreclosure process,
thed ’ll;ask Force recommendations provide substance. These recommendations benefit both lenders
and borrowers.

The following summarizes the recommendations and gives the lenders’ comments about how
the recommendations compare to the current non-judicial foreclosure law:

1. Amend Hawaii Revised Statutes Section 667-3, on foreclosures under powér of
sale (non-judicial foreclosure), to:

a. Require that the notice of intent to foreclose be served, not less than
twenty-one days before the date of sale, on all persons entitled to notice under
HRS Chapter 667 in the same manner as the service of a civil complaint
under HRS Chapter 634, on civil actions and proceedings, and the Hawaii
Rules of Civil Procedure.

Lenders’ comment: The existing law is silent.

b. Prohibit a mortgagee who completes a foreclosure upon a mortgage on
residential property from subsequently pursuing or obtaining a deficiency
judgment against certain owner-occupants of that residential property; but

i. Provides that the completed foreclosure upon a mortgage on that
residential property does not prohibit any subordinate lienholders
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whose liens are extinguished by the foreclosure sale from pursuing a-
monetary judgment against those certain owner-occupants.

Lenders’ comment: The existing law is silent.

2. Amend Part I of HRS Chapter 667 to:

a. Authorize an owner-occupant of residential property that is being
foreclosed upon non-judicially to convert the action into a judicial
foreclosure, under specified conditions, beginning with the filing of a
complaint with the appropriate circuit court; but

i. Provides that the authorization to convert the action inio a judicial
foreclosure does not apply to non-judicial foreclosures of association
liens that arise under a declaration filed pursuant to HRS Chapters
514A or 514B;

b. Require certain information to be included in the complaint; and

¢. Require that if a notice of intent to foreclose non-judicially relates to
property that is improved and used for residential purposes, the notice of
intent to foreclose non-judicially shall contain a statement to notify the
owner-occupant of the right of conversion.

Lenders’ comment: The existing law does not have such a procedure.

3. Request the Judiciary to consider creating and adopting a form for the conversion
complaint.

Lenders’ comment: The existing law does not have such a procedure.

4. Amend Part I of HRS Chapter 667 to:

a. Authorize the foreclosing mortgagee or lienor to record a copy of the notice
of intent to foreclose with the Land Court or the Bureau of Conveyances; and

b. Give the recorded copy of the notice the same effect as a notice of
pendency of action in a civil action.
Lenders’ comment: The existing law is silent.

5. Amend HRS Section 501-151, on the recording of notices of pending actions, to
authorize the recording in the Land Court system of a notice of intent to foreclose,

Lenders’ comment: The existing law is silent.

6. Amend part ] of HRS Chapter 667 to specify that, for a non—judicié] foreclosure,
the mortgagor's interest shall be extinguished upon the recordation of the affidavit in
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the Bureau of Conveyances or in the Office of the Assistant Registrar of the Land
Court, as the case may be, within thirty days of the date of sale.

Lenders’ comment: The existing law is silent.

C. Remaining issues from the point-of-view of Hawaii’s mortgage lenders,

Hawaii lenders support the Task Force recommendation which states that other issues,
including possible revisions to the alternate power of sale statute (Part Il of HRS Chapter 667), be
addressed by the Task Force. The Task Force can then make any recommendations on these other
issues in its Final Report to the 2012 legislature.
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The Honorable Marcus R. Oshiro, Chair
House Committee on Finance

- State Capitol, Room 308

Honolulu, Hawaii 96813

RE: H.B. 879, Relating to Mortgage Foreclosures
HEARING: Monday, February 28, 2011 at 5:00 p.m.
Aloha Chair Oshiro, Vice Chair Lee and Members of the Committee:

I am Myoung Oh, Government Affairs Director, here to testify on behalf of the Hawai‘i
Association of REALTORS® (“HAR™), the voice of real estate in Hawai‘i, and its 8,500 members.
HAR supports the intent of H.B. 879, which implements recommendations from the Mortgage
Foreclosure Task Force by: 1) changing the notice provisions for non-judicial foreclosure, 2)
prohibiting a deficiency judgment against owner-occupants for non-judicial foreclosures 3)
allowing an owner-occupant to convert a non-judicial foreclosure into a judicial foreclosure, 4)
allowing the recordation of a notice of intent to foreclose to have the same effect as a notice of
pendency of action, 5) providing that the mortgagor’s interest in a non-judicial foreclose is
extinguished when the affidavit is recorded in the bureau of conveyances or filed in land court.

While HAR supports the intent of the foregoing recommendations, HAR also believes that,
overall, a comprehensive evaluation of the non-judicial foreclosure process and balanced approach
to amending the foreclosure law is needed, and that the work of the task force is a step in the right
direction. However, HAR further believes that, by only amending part I of the foreclosure law, the
recommendations of the Task Force represent piecemeal solutions to the problem. Accordingly,
HAR supports amending Part II relating to non-judicial foreclosures, and making Part IT function
by removing the requirement that the mortgagor must sign the deed.

With respect to H.B. 879, Section 2 creates a definition of “owner-occupant,” and prohibits the
pursuit of deficiency judgments against such “owner-occupants.” in non-judicial foreclosures.
HAR would suggest that the definition of “owner-occupant™ in the bill may be too narrow, and that
it therefore should be modified to conform with the definition of “resident” under the State's tax
code, HRS §235-1.

Therefore, HAR respectfully requests that the definition be amended on page 4, lines 16-19 as
follows:

(2) The residential property is and has been the person’s primary residence

for a eentinuweus period of not less than-ene-hundred-eighty-days two-
hundred days of the immediately preceding calendar year prior to
immediately-preceding the date on which the notice is served.

REALTOR® is a registered collective membership mark which may be used only by real estate professionals
who are members of the NATIONAL ASSOCIATION OF REALTORS® and subscribe to its strict Code of Ethics.

EQUAL HOUSING
CGPPORTUNITY
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Recognizing the possibility that homeowners may continue to face greater hardship, and that this
bill would serve address a part of the foreclosure problem facing our State, HAR respectfully
requests your favorable consideration of this measure to continue the discussion, and ensure that
all concerns can be addressed as fully as possible.

Mabhalo for the opportunity to testify.

REALTOR® is a registered collective membership mark which may be used only by real estate professionals
who are members of the NATIONAL ASSOCIATION OF REATLTORS® and subscribe to its strict Code of Ethics.
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Presentation of the Committee on Finance
Monday, February 28, 2011 at 5:00 p.m.
Testimony on HB 879 Relating to Mortgage Foreclosures

TO: The Honorable Chair Marcus R. Oshiro
The Honorable Vice Chair Marilyn B. Lee
Members of the Committee

| am Gary Fujitani, Executive Director of the Hawaii Bankers Association (HBA),
testifying in support of HB 879 with reservations. HBA is the trade organization that
represents all FDIC insured depository institutions doing business in Hawaii.

The purpose of this bill is to implement recommendations of the mortgage foreclosure
task force relating to service of notice, conversion from nonjudicial to judicial
foreclosure, bar against deficiency judgments against owner-occupants, notice of
pendency of action, and extinguishment of a mortgagor's interest. HBA had a
participating member serving on the Task Force.

This bill reflects the “Language for Proposed Legislation” that is in the Task
Force’s 2011 Preliminary Report. The recommendations of the task force are
substantive and provide meaningful improvements to the non-judicial foreclosure
process. The recommendations are the result of consensus by the 17 Task Force
members who represented diverse, and in some instances opposing, interests.

We believe the word “residential” should be deleted on page 17, line 16. This would
make it consistent with the language on page page 10 line 22. These sections deal with
deficiencies against an owner-occupant after a non-judicial foreclosure sale. The intent
was to allow a lender tc only pursue an owner-occupant for a nonjudicial foreclosure
deficiency if that person owns any other property (e.g. commercial property, etc.).

Our reservations stem from the possible piling on affect of other foreclosure bills still
being considered by the legislature. These bills would add an inordinate amount of time
to an already long process for lenders to get repaid on troubled mortgage loans.



The primary reason many borrowers are experiencing difficulty meeting their mortgage
obligations is reduced income from unemployment or underemployment. Local lenders
go to great lengths to work with the borrower before moving to foreclosure. Banks do
not want to foreclose and would prefer to keep borrowers in their homes. Lenders do
not want the house back, nor do they wish to maintain it. It is much better for everyone
to keep the homeowner in the home, if at all possible.

Thank you for the opportunity to provide our testimony.

Gary Y. Fujitani
Executive Director
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State Capitol
415 South Beretania Street

TO:
COMMITTEE ON FINANCE
Rep. Marcus R. Oshiro, Chair
Rep. Marilyn B. Lee, Vice Chair
And Colleagues

FROM:
JADE L. BROWN
Participant of FACE and Representing Homeowners of Hawaii
239 Upper Kimo Drive, Kula, HI 96790
(808) 344-1740

My name is Jade L. Brown. | am a responsible Maui homeowner at risk of losing my home and |
represent thousands of families across our state who are also facing and/or trying to prevent
foreclosure. | am in support of HB879,

As the financial crisis hit, my income was significantly reduced and we began to struggle making
our mortgage payment. President Obama appeared ready to help us with his Making Homes
Affordable Program. We applied for a modification. We were told by our servicer {Chase Home
Finance) that we had to be delinquent in order to qualify. We had never been late on a
payment before, but after receiving this instruction 3 times from Chase, we trusted them,
because after all, this was a government program and surely they were conducting themselves
with integrity and in good faith. Attempting to modify our mortgage has become a 2™ full time
job for me. After over 167 phone calls, 85 faxes because they kept losing our paperwork, a trial
modification that was supposed to last 3 months — but dragged on for about a year, and a final
modification agreement that we signed and sent back on time, we still have no permanent
modification. My husband and | are hard-working people and have acted in good faith to
modify our mortgage. Now, we may be facing foreclosure. We take personal responsibility for
saving our home, although we cannot help but feel “set-up” with this modification process. We
have complained to the OCC, sought the help of our Senators, and now the assistance of an



attorney. All we want is to keep our home that we have worked so hard to fove and maintain
_over the years.

For 2 years now, 1 have spent countless hours trying to educate myself because | could not
understand why Chase was putting us through these sham loan modification negotiations. It is
time to end the myth that it is “deadbeat borrowers” who are to blame for the mortgage crisis,
and show how the banks have made beggars out of decent, responsible people.

| have become shocked and sickened to learn what has become of our home ownership to the
players of the banking industry and Wall Street. 1 have learned that the contracts we entered
into when purchasing our homes were not really mortgages, but security instruments involving
parties unknown and undisclosed to us. Our mortgages have been endorsed and assigned to
parties unknown and undisclosed to us, often many times over. Such endorsements and
assignments were conducted without proper recordkeeping, possibly making identification of
our true creditor impossible and therefore, valid lien release upon payoff, also impossible. The
banking industry ailegedly avoided proper recordkeeping intentionally to bypass having to pay
local recording fees. This lost revenue, which could tally millions of dollars, has robbed our
locat economy and contributed to the financial crisis that our state is in. Credit enhancements
and insurance policies were attached to our mortgages without our knowledge, financially
enriching parties unknown and undisclosed to us in the millions of dollars if we went into
default. Often times, we were targeted for such default at loan origination. | have learned that
because our titles are now clouded due to securitization, documents may have been falsified to
fabricate a perfected chain of title allowing parties with questionable standing to foreclosure on
our homes. | have learned that our creditor or creditors have likely been made whole already
through various insurance policies, credit default swaps, and when all those funds were
exhausted, bailout money from our tax dollars. The banks and servicers are foreclosing on our
homes anyway, perhaps being unjustly enriched yet again. It is important to know that such
fraud is no longer alleged. Testimony of loan servicing fraud, loan origination fraud, appraisal
fraud, assignment fraud, foreclosure fraud, and securities fraud are part of the Congressional
Record and are being elucidated in the judgments of courts around the country following civil
litigation. Given the widespread questionable nature of these practices, a national
investigation appears in order.

| don’t know about you, but this financial crisis caught me off guard. | did not know what was
going on financially for the country. |.do not believe the powers in the banking industry and
Wall Street are afforded the same benefit of the doubt. | do not believe that the genius
financial engineers who created securities and other exotic products out of our mortgages were
unaware of the fraudulent practices they were committing or of the potential financial
consequences of their actions. Being financially shrewd, | think they counted on always being



one step ahead of us. | can see that they have already planned their response to the financiai,
housing, and foreclosure crisis. Their game plan is strategically underway and being played out
with a well-funded lobby and high powered law firms. They are taking away our land as quickly
as possible so as to be ahead of the curve of any new consumer protections and local legislation
that safeguards our People.

To us here in Hawaii “home” is a sacred meeting place for friends, family, and community. To
the big banks and Wall Street, our home is a game piece on a monopoly board. But, our love of
this Land is greater than the greed of Wall Street. If we continue to passively respond and
submit to these strategies of big banks and Wall Street, | do not believe we are acting in our
best interest as a State. Surely, we as a people who still remember our stewardship of the
Land, recognize that we are more qualified than Wall Street to direct this narrative in the
State of Hawaii. | am encouraged that this legislature is considering HB879. As we focus our
efforts on economic recovery in the State of Hawaii, it is especially important to protect our
citizens from fraudulent practices that will lead to their economic failure. We, who love this
Land so much, will cause Hawaii to thrive once again, but we need a fair chance to keep our
homes so that we can recover and prosper. Thank you.
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Comments:
I Support HB879 , however, in ALL cases the mortgagee must prove with proper documentation
they have the right to foreclose. -

They MUST produce the ORIGINAL or a certified copy of the ORIGINAL note AND ALL intervening
endorsements and assignments showing a complete chain of the title of the mortgage
Mnstrument. No &quot;lost note affidavits&quot;.

’_,~_’~

The most basic rule of real estate law is that only the mortgagee may foreclosure.

Evidence and process in foreclosures are not mere technicalities nor are they just symbols of
rule of law. They are part of the bargain between banks and homeowners.

Rule of law should NOT yield to banks’ convenience. To argue that problems in the
foreclosure process are irrelevant because the homeowner owes someone a debt is to declare
that the banks are above the law.




* MUST produce the ORIGINAL or a certified copy of the ORIGINAL note AND ALL
intervening endorsements and assignments showing a complete chain of the title of the
mortgage instrument.

No "lost note affidavits". A copy of the Pooling and Servicing Agreement, if applicable.

The above requirements are needed to show proof the bank has the legal right to
foreclose. If the mortgages were not properly transferred in the securitization process
(including through the use of MERS to record the mortgages), then the party bringing the
foreclosure does not in fact own the mortgage and therefore lacks standing to foreclose.
The PSA (which is public record) allows for more complete transparency during the
process.

The above requirements are needed to show proof the bank has the legal right to
foreclose.

If the mortgages were not properly transferred in the securitization process (including
through the use of MERS to record the mortgages), then the party bringing the
foreclosure does not in fact own the mortgage and therefore lacks standing to foreclose.
The PSA (which is public record) allows for more complete transparency during the
process.

There is no doubt the bank lobbyists will strongly oppose the above and will give many
reasons why it is bad for " everyone" if they do. They have much more to lose than an
individual foreclosure. HOWEVER, including the above WILL provide strong incentive
for the banks to work out fair deals with home owners as the risks of not doing so are
huge .

Please see:

Written Testimony of Adam J. Levitin

Special Counsel to the Congressional Oversight Panel Before the House Financial
Services Committee Subcommittee on Housing and Community Opportunity
"Robo-Singing, Chain of Title, Loss Mitigation, and Other Issues in Mortgage Servicing"
November 18, 2010

http://financialservices.house.gov/Media/file/hearings/111/Levitinl 11810.pdf



