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DEFER TO ATTORNEY GENERAL 

This measure prohibits discovery and limits the award of costs in controversies involving 
small claims tax appeals. 

The Department of Taxation (Department) defers to the Attorney General on this 
legislation. 

The Department of the Attorney General represents the Department in Tax Appeal Court and 
therefore is the proper authority to comment on this measure. 
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March 18, 2011 

RE: HB 354, HD1 - RELATING TO TAX APPEALS 

MICHAEL R. HANSEN 
DIRECTOR 

GAAYT. KUROKAWA 
ADMINISTRATOR 

The City and County of Honolulu, joined by Maui County, opposes HB354, HD1 and requests your approval 
of its proposed amendments to HB354, HD1. Below are the reasons for the proposed amendments to 
HB354, HD1: 

Barring pre-trial discovery in tax appeal cases brought under the small claims procedure would prevent both 
parties from narrowing the issues and obtaining information that could potentially settle Ihe case. Under the 
small claims procedure in Tax Appeal Court ("TAC"), pr",trial discovery is already restricted. Neither party 
may issue subpoenas or take depositions without obtaining prior written approval from the TAC. Also, the 
current practice of the TAC is to limit the number of interrogatories the City can pose. The Real Property 
Assessment Division ("RPAD") of the City proposes, at a minimum, that HRS 232-7, Section (a)(1) of 
HB354;HD1 be amended to allow pretrial discovery with prior court approval. . 

We caution that a complete bar of pre-trial discovery, as proposed by HB354, HD1, cannot operate to 
prevent a site inspection after an appeal has been filed in TAC. Under the Hawaii Constitution, the counties 
have the exclusive authority over real property tax matters. Thus, the Director of BFS, may examine the 
records, personal property and real property of any person for purposes of discharging the Director's duties. 
See ROH Sections 8-1.3(g) and (h). To the extent that there is any conflict between HRS Section 232-5 
and ROH Sections 8-1.3(g) and (h). it is the ordinance, and not the statute, that is controlling. State of 
Hawaii v. City and County of Honolulu, 99 Haw. 508, 520, 57 P.3d 433, 445 (2002) citing Weinberg vs City 
and County of Honolulu, 82 Hawai'i 317, 922 P.2d 371 (1996). 

Subsection (b) is amended to conform HRS Section 232-5 to the amendments made 10 HRS Sections 232-
16 and -17 in 2007, making service on the director of taxation or the real property assessment division (in 
the case of a real property tax appeal) jurisdictional. 

Thank you for your time and the opportunity to testify on this important matter . 

. -Respectfully Submitted, 

c:9-~ 
ary . K rokawa, Administrator 

Real roperty Assessment Division 
. and County of Honolulu 



HOUSE OF REPRESENTATIVES 

H.B. NO. 354 
TWENTY-SIXTH LEGISLATURE, 2011 

STATE OF HAWAII 

A BILL FOR AN ACT 

RELATING TO TAX APPEALS. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. Section 232-5, Hawaii Revised Statutes, is 

amended to read as follows: 

"§232-5 Small claims. M The tax appeal court shall 

Proposed H.D. 1, 
S.D. 1 

establish by rule a small claims procedure that, to the greatest 

extent practicable, shall be informal[~l; provided that: 

ill No pretrial discovery shall be allowed without the 

prior written approval of the court; and 

~ Costs and fees awarded to the prevailing party shall 

be.limited to fees paid directly to the court in the 

course of conducting the tax appeal at issue. 

(b) Any protesting taxpayer who would incur a total tax 

liability, not including penalties and interest, of less than 

$1,000, by reason of the protested assessment or payment in 



question, may elect to employ the procedure established by this 

section upon: 

(1) Payment per taxpayer of a non-refundable filing fee 

set pursuant to rules adopted by the supreme court, 

which shall not exceed $25; and 

(2) Filing with the tax appeal court a written statement 

of the facts in the case, together with a waiver of 

the right to further appeal. 

The tax appeal court shall cause a notice of the appeal and a 

copy of the statement to be served on the director of taxation 

and in the case of an appeal from a decision involving a county 

as a party, the real property assessment division of the county 

involved. II 

SECTION 2. This Act does not affect rights and duties that 

matured, penalties that were incurred, and proceedings that were 

begun before its effective date. 

SECTION 3. Statutory material to be repealed is bracketed 

and stricken. New statutory material is underscored. 

SECTION 4. This Act shall take effect on July 1, 2011. 

INTRODUCED BY: 



L E G S L A T v E 

TAXBILLSERVICE 
126 Queen Street, Suite 304 TAX FOUNDATION OF HAWAII Honolulu, Hawaii 96813 Tel. 536-4587 

SUBJECT: TAX APPEALS, Small claims tax appeals 

BILL NUMBER: HB 354, HD-l 

INTRODUCED BY: House Committee on Judiciary 

BRIEF SUMMARY: Amends HRS section 232-5 to provide that the tax appeal court: (1) shall not allow 
pretrial discovery; and (2) shall provide that costs and fees awarded to the prevailing party shall be 
limited to the fees paid directly to the court in conducting the tax appeal at issue. 

EFFECTIVE DATE: January 7,2059 

STAFF COMMENTS: The proposed measure would clarify that pretrial discovery is not allowed in the 
small claims division of the tax appeal court. While pretrial discovery is permitted in the civil courts, 
the small claims court is meant to handle claims quickly and cheaply. Legal representation is not 
permitted in small claims trials, but an attorney may be consulted with prior to trial. 

Digested 3/18/11 

211 (a) 



March 18,2011 

The Honorable Clayton Hee 

LARRY J. SHAPIRO, J.D. 
1215 SOUTH KIHEI ROAD 

SUITE No. 0-248 
KIHEI, HAWAII 96753 

Tel 808-344-9989 
Fax 808-891-0045 

Ishapiro1 01 O@yahoo.com 

Chairman Senate Judiciary and Labor Committee 
The Honorable Maile S.L. Shimabukuro 
Vice Chair Judiciary and Labor Committee 
Hawaii State Capitol 
Honolulu, Hawaii 

RE: Additional Testimony in Favor of H8354 Relating to Tax Appeals--5mall 
Claims (Parallel to 5834) 

Dear Senators Hee and Shimabukuro and Honorable Members of the Senate Judiciary 
and Labor Committee, 

Please accept this letter testimony as well as my original testimony letter dated 
February 4th

, 2011 in favor of HB354, which is attached for your convenience. HB354 is 
the same measure as SB34 which you have already considered and approved, with an 
amended effective date to allow further discussion. Your consideration of this testimony 
is greatly appreciated. 

I would like to take this opportunity to respond to testimony opposing this measure 
submitted by the City and County of Honolulu. This opposition is without merit for the 
following reasons: . 

1. Barring Pre-trial Discovery in Small Claims Tax Appeals Will NOT Hamper the Ability 
of the Government to Settle Cases. 

Allowing government lawyers to use the tactic of pre trial discovery in small claims court 
will coerce capitulation by taxpayers. Citizens will simply give up when faced with 
having to respond to voluminous discovery demands such written interrogatories, 
requests for admissions, requests for disclosuresof witnesses, demands to produce 
documents, etc. Permitting discovery will not facilitate fair settlements. 

What's more, once the discovery door is opened, citizens will face more obstacles to an 
expeditious hearing on their appeal than they could ever imagine. For example, there 
will inevitably be multiple court motions and hearings in Honolulu from government 
lawyers demanding responses to discovery. There will be motions for monetary 
sanctions. There will be requests for dismissal of an appeal for alleged failure to comply 

1 



(to the lawyers' satisfaction) with discovery rules. Taxpayers won't know which end is 
up. 

2. Discoverv is Inappropriate Even With the Requirement of Prior Court Approval. 

The opposition is very anxious to keep this unfair strategic advantage against 
taxpayers. This advantage is maintained even by allowing discovery by "court order" as 
proposed by the County of Honolulu. 

The reason is clear. Govemment lawyers can and will very easily file boilerplate written 
motions in court requesting pretrial discovery and setting a court date in Honolulu for a 
hearing. This alone will force the taxpayer to give up the appeal rather than lose money 
by taking time off work and traveling to Honolulu--all to deal with a preliminary skirmish 
over a $1,000 or less dispute. And as with all other discovery, taxpayers are in no way 
equipped to respond to demands from skilled litigators which require strict compliance 
with complex rules and procedures. 

It is important to note that no taxpayer will initiate a discovery request in a small claims 
case because they don't even know what "discovery" is. Only government litigators will 
seek discovery. There couldn't be a more uneven playing field. 

Also, the fact is that there simply are no issues so important or complex in a case 
involving a $1,000 or less dispute that would justify allowing the use of discovery. And 
for the very odd situation the opposition refers to involving multiple cases, it is up to the 
court to decide if such an appeal is even appropriate for small claims court. 

Lastly, contrary to the opposition's contention, this measure does not deal with site 
inspections. The opposition seems to suggest that the only wayan assessor can 
inspect a property is by pre-trial discovery in a tax appeal. This is not the case. 
Moreover, it is obvious that any taxpayer who refuses to cooperate with a reasonable 
request from an assessor to inspect a property will have his case viewed very 
unfavorably by the court .. 

3. Three of the Four Amendments Proposed by the City and County of Honolulu are 
Inappropriate and Should be Rejected. 

a. Section (a)(1) has been changed to add new language about the aggregate 
amount of taxes. This is unnecessary given the existing language in section (b) setting 
up the small claims jurisdictional limit of " ... total tax liability, not including penalties and 
interest, of less than $1,000 ... ". 

Also, for the reasons mentioned above, the changes to this section'· completely undercut 
the purpose of this measure by allowing discovery with a court order. All amendments to 
this section of the bill should be rejected. 

b. Section (a) (2) of the proposed change tCl the provision limiting the award of 
costs garbles the language of the bill making it unintelligible and should be rejected. 

c. Section (a) (3) is newly added and deals with a taxpayer's right to choose 
whether to appeal to the tax court directly or to a county administrative body. This issue 
has nothing to do with this measure which concerns only small claims court pre-trial 
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discovery and the awarding of costs. Also, this added section acts to limit a taxpayer's 
appeal rights and should not be dealt with here. Therefore this section is inappropriate 
and should be rejected. 

d. Section (b) (3) amendments (erroneously referred to by Honolulu as (a)(3)) 
requiring notice of appeal be served on the county real property assessment division is 
not objectionable and could be adopted. 

4. Conclusion. 

HB354 should be enacted as introduced except for the change in notice provisions 
contained in City and County of Honolulu's proposed amendment to section (b) (3). 

3 



February 4,2011 

LARRY J. SHAPIRO, J.D. 
1215 SOUTH KIHEI ROAD 

SUITE No. 0-248 
KIHEI, HAWAII 96753 

Tel 808-344-9989 
Fax 808-891-0045 

Ishapir01 01 O@yahoo.com 

TESTIMONY IN FAVOR OF SB 34 AND HB 353 and 354-"Tax Appeals; Small 
Claims" 

To: The Senate Judiciary and Labor Committee, Senate Ways and Means Committee 
and the House Judiciary Committee 

Dear Honorable Committee Members, 

Please accept this letter in support of the above measures. Also attached for your 
convenience is a research report from the Senate Majority Research Office dated 
January 12, 2011. Your consideration of this issue is greatly appreciated. 

Brief Background 

Hawaii has civil small claims courts with streamlined and very informal procedures for 
resolving small disputes. There is also a small claims division for tax appeals of less 
than $1,000, which is part of the Hawaii Tax Court. 

The measure would generally make the rule,s of the small claims division of the Hawaii 
Tax Court consistent with Hawaii's civil small claims procedures by banning pre-trial 
discovery and limiting the award of costs. 

Why This Legislation is Needed 

Appeals to the Tax Court Small Claims Division typically involve a citizen on one side 
and a govemment entity on the other. The deck will be stacked against the taxpayer 
because the government entity, such as a county, is represented by its lawyers . 

. The problem is that the existing rules allow pre-trial discovery even in these very small 
cases. Citizens seeking a hearing have been "papered to death" by opposing counsel 
with voluminous written interrogatories, requests for admissions, demands for written 
disclosures of witness, and requests for depositions. Compounding the burden from 
these discovery requests come related motions and mandatory pre-trial appearances in 
Tax Court in Honolulu, which are especially problematic for neighbor island citizens. 

All of this occurs before there is even a hearing on the merits of the small claims case. 
Taxpayers have no way to deal with matters like these since only lawyers skilled in . 
litigation techniques can understand and respond to them. 
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·In addition, because of an ambiguity in the law, Hawaii Code of Civil Procedure Section 
68, which could leave a taxpayer liable for excessive costs, has been abused. This 
situation involves a settlement offer under Section 68 from a government lawyer, which 
threatens a taxpayer that if the offer is not accepted, the citizen could be liable for all of 
the entity's costs incurred if they receive less from the court than the amount offered. 

Such a tactic is unheard of in the small claims context and is entirely inappropriate 
because of its coercive effect in such relatively minor cases. This bill would clarify and 
limit the award of costs to those actually paid to the court. 

Benefits of this Legislation 

This simple bill would prevent the abuse of the court system, promote justice and 
fairness, stop the intimidation of innocent taxpayers and "level the playing field", The 
current rules make it impractical for an aggrieved citizen to exercise the right to a 
judicial appeal. Most taxpayers faced with discovery demands from lawyers 
representing their opponent will just give up and abandon their appeal. Moreover, the 
existing rules are totally inconsistent with the informal nature of a small claims court 
procedure. 

Fiscal Impact 

The measure would have no fiscal cost. In fact, there would be significant cost saving to 
government entities by not wasting valuable resources on inappropriate legal tactics. 

All of the things described in this letter happened to me and hopefully your action will 
prevent it from happening to others, 
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sTArE ~,APITOL 
ji.O'NOLuLU. HAWAii 961113 

J;anl,lary 12, 2011 

MEI\IlO~ANDU.M 

TO; 

FROM: 

RE: 

Honor!;lble· Rpsalyn H, B~l<er 
Senator, 5th DIStrlct~ .. ;:: . 

Rebecca L And.e(so. '.' 
Senate Maj6i'ity Researc' . ffiee 

Pretrial Procedure in TaxC.ourt 

Question Presented: 

[CE= J SJ3 3'f ANj) 

HE j.r3 11~'f 

1"A-y. ,'::I ?fE'AlJ/SIIIA( l­
e £..14" "'" S 

Is potential legislation to limit pretrial discovery procedure' and. the award of fees in tax 
appeal cases permissible? 

Back-ground: 

A constituent related concerns about the procedural butQE?nsand potential liapility for 
exce$iVe co,sts in an appeal ofa real property tax assessment subject to section 234,5, 
Hawaii Revised Statutes (HRS). AltboUgh the am.ountln giSPLllein this matter was lells 
than .$:'1,000, the constituent reports that {)verly burdensome pre-trlal. discovery antr 
threat of liability fore1<¢esSiveoo\lrl; costs. Viol!;ltethestatutory prescription .of a "small 
claims procedl1re that, to the gre~est .extent pfacticable; shall be informal," §~32-5, 
HRS,rheconstituentbelievesihat pre-trial discovery creates an unfair situation where 
it become$ impracticable for an aggrieved citize[i to eic~rcjse the ri.ght of judicial appeal. 

2011-03~2MEMO.doC' 



ShbJ'~Ans",ie:r: 

H.onorable RosalynH. Saker 
Jarilj8ly12. 2.011 

Page 2 

The c!.Jrr'erit tax appealst<:\fl,ltes 4e,Ie,gate the fesponsipjlity for creating policiEls and 
procedures for laX appeals to the judjcii,fly. If the legJsJature chooses to exert mote 
control over the ta)( appea,1 prowss, the legislature mayqo so py enacting legislation. 

Dis.cu;ssi~i1: 

The legislC!!liliepower of the State is vested in the legiSlature, HI Const. Art. III, §3, As 
such; the legi$latureis>ei1ipower~ t¢ triake laws ''(>veraIi nghtful subjects Cif legislation 

. notincol1sistent withu the constituJions.of the State ofH<!waHor Qfthe UhitedState&. /d. 
The laW-making power of the fegislawe extends' 'to the power tbstatutprily define 
jurisdiction and procedure f.orti1e c.oorts of the state. Slien:nafl v .. Sawyer, 63 Haw. 55, 
5.7.. The ju.dirnary Js a!,! independent. tXH~qlJal :branch' O{$.tate government, HI Const., 
Art .. vr, §1; §6(}1';~i; J-/R$, wifh tne. chief justice cis-itsadrriinistrative hearl, HI Canst., Art. 
VI,. §5., TfTe-chiefjustice is empoWered by the state OOrlstitution to make fUle!>, which 
shall have, the fon:eof law, fOT the cOi1ciuct of all CQl;lftS. HI Corist., Art. VI, §6. As 
co-eq.ual branches of the state, the legislature:: and, the JudiCiary largely share the 
auth6rity fer determining the· conduct 'OT court proceedings. However, as the ultimate· 
law-making authority· of the state, the legislature is empowered to 'statutorily direct the 
conduct of the eowts, incJudih.g bY' establishing courts and defiiling their jlirisdiction. HI 
con.st Art. VI, §1; Sherman v. Sawyer, supra. 

The· legisfatureenacted chapter 232, HRS, to provide ari avenue of judicial relief for 
taxpayers aggrieved by ,tax assessments. In .creating this venue for contesting tax 
matters, the legislature largely del.egated the respon&ibiHty for enacting procecJural rules 
to the judiciary, §232-14 , HRS, specifying that the pro¢edLire should be "a small claims 
procedure thc:it, to .the greatest extent practicable, shall be informal." §232-5,. HRS. The 
smaliclaimsprocedUi'e referred to is the procedurE: created by chapter 633, HRS, for 
the disposItion· of cases where the amount in controversy does not exceed $3,500 or 
where the matter at isSue involves a security deposit in a residenti!:!1 landlord-tenant 
relationship.§63:M!7., HRS.The statutes creating fhe:StflaJl :cl.aims court allow for a 
siriipllfied pr¢c~dvre that l:; resppnshi~ ~Q. then~d$ !!>f vnS9phistieated individuals s!)ch 
asal!owiilg a- clerk QfcQurtto assist with .preparatiOn of .doeuments, §£33-28(a), HRS, 
allpwing for uncompensated represeotatio!,) qrasSj'star}ce" by any person, §63S·28(b), 
fiRS, limiting some fefilS to smaller. amounts than gEmeralJy flHowedahd provi¢ing. a 
simple process' for waiver offeesfor individuals who cannot afford them, §633-29, HRS. 

Although the iegislatlJre did codlfy some particulars of the·tax. appeal process in statute, 
including reqyire.ments for .amQunt in controversy, maximum filing fe$S, and filing 
requirements, §.§Q32-5.; 232-1$, fiRS, most procedural aspects of the tal( appeals 
process are determined by the Judiciary. For 9.)\smpJe: .cases are assigned by the. 
a.qrhinistratiV.e judge .of the fj~st circuit aM sessions. 6f the faic appeal courlare held at 

20.11.0322: ME:MO .doc. 



/:'I4i)nQr;:I.ble RO$alynH. Baker. 
Janui:l!Y 12, 2Q11 

PageS' 

times and plao~s<!s d~tel1illneq: by-the coi.Jrt.,§.§.232~8, .23.2·10, HRS; evide.nce 15. 
aQ¢epted a'c::oordfng to the di$ctetion of the court, §232-13,,' HRS~ and prooedural rules 
are adopted and administered byihe. supreme .couit:§23f-14, HRS. In cpntext of the 
legi$lature~S.gral:lt dfrule-Ini:)Rlligahd Pfoceduj"~lIauthority to the judlc.iary, and the 
qualifying: language "to the 9teatest extent practicable," the directive that tax app.eals 
adher~ to a "$m~lIclliliri'\spro¢edi.Jre" is more descriptive than prescriptiVe, However, if 
the legJs.lature choos~to do so, it may, within the:exerc1se o(lt$ law~making power,; 
statutorily direC::Hhe. condiJ9-t of the taXi:!ppeaJ$ court liLa more particular maiiMr than it 
curtently doe.s. Specifioally, the. legislature may enact procedural statutes such as. 
limiting' pre"trial discovery or placing a cap on c~sts th~t may be awarded in a t$X 
appec;il. . 

COlic;lusiQti: 

Al.\hOugh th~ jupic:iafy is a ~epcirate and coceqljal brEjrlch empowered by Hawaii's 
constitution a.od staMes ;currently exist for the JvdlcialY to direct its own intema;! 
operatibhs,thf;l .Iegjsl;alute ri']liiyeXetcise its. own cpostifl;lt!onal law-making power to 
providestatutorydi'rection. to the tax:·appe.als proce$S. 

If you have any questions regarding this matter" please do not hesitate to contact our 
office. at s8a.6770~ 
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