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HOUSE OF REPRESENTATIVES
TWENTY-SIXTH LEGISLATURE, 2011 HB. NO ] \q 38

STATE OF HAWAII

A BILL FOR AN ACT

RELATING TO MEDICAL TORTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 26-9, Hawaili Revised Statutes, is
amended by amending subsection (o) to read as follows:

"(o) Every person licensed under any chapter within the
jurisdiction of the department of commerce and consumer affairs
and every person licensed subject to chapter 485A or registered
under chaptér 4678 éhall pay upon issuance of a license, permit,
certificate, or registration a fee and a subsequent annual fee
to be determined by the director and adjusted from time to time
to ensure that the proceeds, together with all other fines,
income, and penalties collected under this section, do not
surpass the annual operating costs of conducting compliance
resolution activities required under this section. The fees may
be collected biennially or pursuant to rules adopted under
chapter 91, and shall be deposited into the special fund
established under this subsection. Every filing pursuant to
chapter 514E or section 485A-202(a) (26) shall be assessed, upon
initial filing and at each renewal period in which a renewal is

required, a fee that shall be prescribed by rules adopted under
HB HMS 2011-1263
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chapter 91, and that shall be deposited into the special fund
established under this subsection. Any unpaid fee shall be paid
by the licensed person, upon application for renewal,
restoration, reactivation, or reinstatement of a license, and by
the person responsible for the renewal, restoration,
reactivation, or reinstatement of a license, upon the
application for renewal, restoration, reactivation, or
reinstatement of the license. If the fees are not paid, the
director may deny renewal, restoration, reactivation, or
reinstatement of the license. The director may establish,
increase, decrease, or repeal the fees when necessary pursuant
to rules adopted under chapter 91. The director may also
increase or decrease the fees pursuant to section 92-28.

There is created in the state treasury a special fund to be
known as the compliance resolution fund to be expended by the
director's designated repreéentatives as provided by this
subsection. Notwithstanding any law to the contrary, all
revenues, fees, and fines collected by the department shall be
deposited into the compliance resolution fund. Unencumbered
balances existing on June 30, 1999, in the cable television fund
under chapter 440G, the division of consumer advocacy fund undér

chapter 269, the financial institution examiners' revolving

HB HMS 2011-1263
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fund, section 412:2-109, the special handling fund, section 414-
13, and unencumbered balances existing on June 30, 2002, in the
insurance regulation fund, section 431:2-215, shall be deposited
into the compliance resolution fund. This provision shall not
apply to the drivers education fund underwriters fee, [seetion]
sections 431:10C-115 and 431:10G-107, insurance premium taxes
and revenues, revenues of the workers' compensation special
compensation fund, section 386-151, the captive insurance
administrative fund, section 431:19-101.8, the insurance
commissioner's education and training fund, section 431:2-214,
the medical malpractice patients' compensation fund as
administered under section 5 of Act 232, Session Laws of Hawaii
1984, and fees collected for deposit in the office of consumer
protection restitution fund, section 487-14, the real estate
appraisers fund, section 466K-1, the real estate recovery fund,
section 467-16, the real estate education fund, section 467-19,
the contractors recovery fund, section 444-26, the contractors
education fund, section 444-29, the condominium management
education fund, section 514A-131, and the condominium education
trust fund, section 514B-71. Any law to the contrary
notwithstanding, the director may uée the moneys‘in the fund to

employ, without regard to chapter 76, hearings officers and

HB HMS 2011-1263
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attorneys([+] , and the executive director and hearing officer of

the medical claims conciliation office. All other employees may

be employed in accordance with chapter 76. Any law to the
contrary notwithstanding, the moneys in the fund shall be used
to fund the operations of the department. The moneys in the
fund may be used to train personnel as the director deems
necessary and for any other activity related to compliance
resolution.

As used in this subsection, unless otherwise required by
the context, "compliance resolution" means a determination of
whether:

(1) Any licensee or applicant under any chapter subject to
the jurisdiction of the department of commerce and
consumer affairs has complied with that chapter;

(2) Any person subject to chapter 485A has complied with
that chapter;

{3) Any person submitting any filing required by chapter
5J4E or section 485A-202(a) (26) has complied with
chapter 514E or section 485A-202(a) (26} ;

(4) Any person has complied with the prohibitions against
unfair and deceptive acts or practices in trade or

commerce; oOr

HB HMS 2011-1263
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(5) Any person subject to chapter 467B has complied with
that chapter;
and includes work involved in or supporting the above functions,
licensing, or registration of individuals or companies regulated
by the department, consumer protection, and other activities of
the department.

The director shall prepare and submit an annuallreport to
the governor and the legislature on the use of the compliance
resolution fund. The report shall describe expenditures made
from the fund including non-payroll operating expenses."

SECTION 2. Chapter 671, Hawaii Reviged Statutes, is
amended as follows:

1. By amending the title of part II to read:

"PART II. MEDICAL [€EAEXM] CLAIMS CONCILIATION OFFICE"

2. By amending section 671-11 to read:

"§671-11 Medical [edaim] claims conciliation [panels]

office; [composition;—seleetion, compensatien] establishment.

(a) There [axe] is established in the department of commerce

and consumer affairs for administrative purposes a medical

[etaim] claims conciliation [pemels—whieh shall review—and
a El g'l g a [3 [l 0 } . E ;. ] l] L]

and—damages] office that shall conduct administrative hearings

HB HMS 2011-1263
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and issue binding opinions in medical tort claims against health

care providers filed pursuant to section 671-12.

[ i eal olal i 1 chall be s g
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{(b) The medical claims conciliation office shall be headed

by an executive director who shall be appointed by the director

of commerce and consumer affairs and shall be exempt from

chapters 76 and 89. The executive director shall serve in a

full-time capacity and shall perform such duties and exercise

HB HMS 2011-1263
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such powers and authority as may be delegated to the executive

director by the director of commerce and consumer affairs.

(c}) There shall be a medical claims conciliation hearing

officer who shall handle proceedings and hold hearings on

medical claims. The hearing officer shall be appointed by the

director of commerce and consumer affairs and shall be exempt

from chapters 76 and 89. The director shall develop the

gqualifications for the hearing officer and shall provide

training in administrative hearings and legal proceedings and

training in the medical field, including in-classroom clinical

training and a program in which the hearing officer shadows

physicians in different health care settings.

HB HMS 2011-1263
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ahearing-befere the pagel—the deparimentshall reburn amy
, . 1 fe]

[+5}+] (d) The office and [meeting] administrative hearing

space, secretarial and clerical assistance, office equipment,

and office supplies for the [pamed] medical claims conciliation

office shall be furnished by the department of commerce and

consumer affairs. The [chairpersen] medical claims conciliation

hearing officer may designate any alternative meeting place or

site for the hearing.
[Ler : ‘. 1 cal] . chaid 14 e
] be 5 b thes .  altics.
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SECTION 3. Section 671-11.5, Hawail Revised Statutes, is
amended to read as follows:

"[£]18§671-11.5[}] Medical claimsg; Filing fee; Waiver of

filing fee. (a) For each claim filed pursuant to this part,

the claimant shall pay a filing fee to the department of

commerce and consumer affairs, the amount of which shall be

established by the executive director. Failure to pay the

filing fee shall result in the claim's being rejected for filing

unless it is accompanied by a motion made pursuant to subsection

(b). Each health care provider and other parties to the claim,

other than the claimant, shall pay a filing fee of $450 to the

department of commerce and consumer affairs within twenty days

of being served with the claim, Filing fees shall be non-

refundable and shall be deposited inteo the compliance resolution

fund.

[a] b) If any party to a claim cannot pay the required
filing fee, the party may file [with—the-direetor] with the

executive director a motion to waive the filing fee. The motion

to waive the filing fee shall be accompanied by an affidavit in

a format prescribed by the department of commerce and congsumer

affairs, showing in detail:
(1) The party's inability to pay the filing fee;

HB HMS 2011-1263 .
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(2) The party's belief that the party is entitled to
redress; and

(3) A statement of the issues that the party intends to
ﬁresent at the hearing before a medical claims

conciliation [pameX] hearing officer.

[tb)] (c) The filing of a motion to waive the filing fee

shall toll the time limitation in section 671-18. The executive

director shall decide on the motion to waive the filing fee as
expeditiously as possible, and no oral arguments shall be
permitted.

[+e+] (d) 1If the executive director grants the motion to

waive the filing fee, the [parEy-may] claim shall proceed

[- PR N WL T I oL |
LTI T YA F =

wi-thout-payment—of—the—£ilingfee]. If the motion is denied,
the executive director shall state the reasons for the denial in
writing. The executive director shall promptly provide [&hke

parey-with—a—fited] a copy of the [direeter's] order granting or

denying the motion to_the claimant.

[4&}] (e) If a motion to waive the filing fee is denied by
the executive director, the party may seek judicial review under

section 91-14.

WREABEIRETRNn e
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[+e+] (f) If the executive director denies a party's
motion to waive the filing fee, the party shall pay the filing
fee within thirty days after the denial of the motion, unless
the party has filed an appeal under section 91-14, If the party
has filed an appeal under section 91-14, the party may proceed
without payment of the filing fee, until such time as a final

judicial determination is rendered on the appeal.

[+5-]1 (g) TIf the party files an appeal under section 91-
14, and the court upholds the executive director's denial of the
[aggrieved] party's motion to waive the filing fee, the party
shall pay the filing fee within thirty days after the court's
affirmation of the denial. If the court determines that the
party's motion for waiver of the filing fee was improperly
denied, the party shall be entitled to proceed without payment
of the filing fee.™® : - |

SECTION 4. Section 671-12, Hawail Revised Statutes, is
amended to read as follows:

"§671-12 Review by [panel] office required; notice;
presentation of claims; request for a more definite statement of
the claim. (a) [BEffeetiveJulby—+—3+0+6—an¥] Any person or the
person's representative c¢laiming that a medical tort has been
committed shall submit a statement of the claim to the medical

HB HMS 2011-1263 1
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[etasm] claims conciliation [pane}] office before a suit based
on the claim may be commenced in any court of this State.
Claims shall be submitted to the medical [elaim] claims
conciliation [pamet] office in writing. The claimant shall set
forth facts upon which the claim is based and shall include the
names of all parties against whom the claim ig or may be made
who are then known to the claimant.

(b) wWithin five business days thereafter the [panel]

medical claims conciliation office shall give notice of the

claim and the statement of the claim, by certified mail, to all
health care providers and others who are or may be parties to
the claim and shall fﬁrnish copies of written claims to such
persons. Such notice shall set forth a date, not more than
twenty days after mailing the notice, within which any health
care provider against whom a claim is made shall file a written
response to the claim, and a date and time, not less than five
days following the last date for filing a response, for a

hearing [ef—the-panetr] by the medical claims conciliation

hearing officer. Such notice shall describe the nature and

purpose of the [panel's] proceedings and shall designate the

place of the meeting. The times originally set forth in the

notice may be enlarged by [Ehe—chairperseorn] by the medical

HB HMS 2011-1263 n
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claims concilliation hearing officer, on due notice to all

parties, for good cause.

(c} If the statement of the claim in the notice is so
vague or ambiguéus that any party receiving notice of the claim
cannot reasonably be required to frame a written response, the
party may submit-a written request to the director of commerce
and consumer affairs for a more definite statement before filing
the written response. Copiles of the request shall be provided

to the [panel] medical claims conciliation office and the

medical claims conciliation hearing officer, the claimant, and

other affected parties. The request, which shall be ex parte

and stay the proceedings of the [panet] hearing officer until

notice of the director's decision is given to the [panel]

office, the hearing officer, and all parties, shall specify the

defects complained of and the details desired. The director may
deny, grant, or modify the fequest at the director's own
discretion, without the necessity of a hearing, although the
director may reach a decision after consulting with the [pased]

hearing officer or the claimant. The director shall provide

notice of the decision to the [pamel] office, the hearing
officer, the claimant, and other affected parties. If the

request is granted and the claimant fails to provide a more

HB HMS 2011-1263 o
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definite statement of the claim within five days after notice of

the decision, the [panel] the hearing officer may make such

order as it deems just. This subsection shall not be used as a
tactic to delay the proceedings."

SECTION 5. Section 671-12.5, Hawaii Revised Statutes, is
amended to read as follows:

"{£15671-12.5[}] cCertificate of consultation. (a) Any

claim filed with the medical [edadm] claims conciliation [panel]

office under this chapter shall be accompanied by a certificate

which declares one of the following:

{1} That the claimant or the claimant's attorney has
consulted with at least one physician who is licensed
to practice in this State or any other state, and who
is knowledgeable or experienced in the same medical
specialty as the health care professional against whom
the claim is made, and that the claimant or claimant's
attorney has concluded on the basis of such
consultation that there is a reasonable and
meritorious cause for filing the claim. If the
claimant or the claimant's attorney is not able to
consult with a physician in the same medical specialty
as the health care professional against whom the claim

HB HMS 2011-1263 15
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is made, the claimant or claimant's attorney may
consult with a physician who is licensed in this State
or in any otﬁer state who is knowledgeable and
experienced in a medical specialty that is as closely
related as practicable to the medical specialty of the
health care professional against whom the claim is
made, The physician or physicians consulted by the
claimant or the claimant's attorney may not be a party
to the case, nor be compelled to testify or otherwise
participate in the hearing before the medical [elatm]

claims conciliation [paset] hearing officer;

That the claimant or the claimant's attorney was
unable to obtain the consultation required by
paragraph (1) because a statute of limitations would
impair the action and that the certificate required by
pafagraph (1) could not be obtained before the
impéirment of the action. If a certificate is
executed pursuant to this paragraph, the certificate
required by paragraph (1) shall be filed by the
claimant or the claimant's attorney within ninet? déys

after filing the claim; or

HB HMS 2011-1263 ' ’ y
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That the claimant or the claimant's attorney was
unable to obtain the consultation required by
paragraph (1) after the claimant or the claimant's
attorney had made a good faith attempt to obtain such
consultation and the physician contacted would not
agree to such a consultation. For purposes of this
paragraph, "good faith attempt"™ refers to the
responsibility of a claimant or claimant's attorney to
make reasonable efforts to contact a physician for the
purpose of reviewing the circumstances upon which a
claim is based. The claimant or claimant's attorney
may contact physicians by letter, telephone,
facsimile, or other electronic means of communication.
If the physician does not respond within a reasonable
time, the claimant or claimant's attorney may submit
its claim to the medical [etaim] claims conciliation
[pamed] office along with a certificate declaring such
nonresponse to claimant's good faith attempt. A "good
faith attempt" shall ultimately be evaluated in light
of the goal of having a qualified physician assist the

claimant or claimant's attorney in understanding the

HB HMS 2011-1263
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basis of the claim, and such determination shall
depend upon the circumstances of each individual case.

(b) Where a claimant or the claimant's attorney intends to
rely solely on a failure to inform of the consequences of a
procedure {informed consent), this section shall be
inapplicable. The claimant or the claimant's attorney shall
certify upon filing of the claim that the claimant or the
claimant's attorney is relying sclely on the failure to inform
of the consequences of a procedure and for that reascon is not
filing a certificate as regquired by this section.

{(c) For the purposes of this section, the claimant or the
claimant's attorney shall not be required to disclose the names
of any physician consulted to fulfill the requirements of
subsection (a) to any of the other parties to the claim. The
[meéiea&—e&aém—eeﬂeé}éa%éeﬂrpaﬁe}] office may regquire the
claimant or the claimant's attorney to disclose the name of any.
physician consulted to fulfill the reguirements of subsection
(a). No disclosure of the name of any physician consulted to
fulfill the requirements of subsection (a) shall be made to any
of the other parties to the claim; provided that the medical

[etaim] claims conciliation [pamel] office may contact any such

HB HMS 2011-1263 w0
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physician to determine if the requirements of subsection (a)
were net.

(d) Unless a certificate is filed pursuant to subsection
(a) or (b), the claim shall not be received for filing by the
medical [edsfm] claims conciliation [panel] office.”

SECTION 6. Section 671-13, Hawaii Revised Statutes, is
amended to read as follows:

"§671-13 Medical [elaim] claims conciliation [panel]
office hearing; fact-finding; evidence; voluntary settlement.
Every claim of a medical tort shall be heard by the medical

[exadm] claims conciliation [pamet] hearing officer within

thirty days after the last date for filing a response. No

persons other than the [parelt] hearing cofficer, witnesses, and

consultants calléd by the [pamel] hearing officer, and the

persons listed in section 671-14 gshall be present except with

the permission of the [ehairpersen] hearing officer. The

[paret] hearing officer may, in [+Es] the hearing officer's

discretion, conduct an inquiry of a party, witness, or

consultant without the presence of any or all parties.
[The—thearimng—shall beinformal —Chapters 01 snd 92 shall

neot—appty-] The [parel] hearing officer may require a

stenographic record of all or part of [+ts] the proceedings for

HB HMS 2011-1263 ' .
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[£ke] use {e£f] by the [pameds] hearing officer, but such record
shall not be made available to the parties. The [pamelt] hearing
officer may receilve any oral or documentary evidence.

Questioning of parties, witnesses, and consultants may be

conducted by the [pamet] hearing officer, and the [pamel]

hearing officer may, in [4+Es] his discretion, permit any party,

or any counsel for a party to question other parties, witnesses,

or congultants. The [pamed] hearing officer may designate who,

among the parties, shall have the burden of going forward with

the evidence with respect to such issues as [+£] the hearing

officer may consgsider, and unless otherwise designated by the

[pamed] hearing officer, when medical and hospital records have

been provided to the claimant for the claimant's proper review,
such burden shall initially rest with the claimant at the
commencement of the hearing.

The [eawmel] hearing officer shall have the power to reguire

by subpcoena the appearance and testimony of witnesses and the
production cof documentary evidence. When such subpcena power is
[wEtilizeds] used, notice shall be given to all parties. The
testimony of witnesses may be taken either orally before the

[paret+] hearing officer, or by deposition. 1In cases of refusal

to obey a subpoena issued by the [pametr] hearing officer, the

HB HMS 2011-1263 .
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[pamed] hearing officer may invoke the aid of any circuit court

in the State, which may issue an order reqguiring compliance with

the subpoena. Failure to obey such order may be punished by the

court as ‘a contempt thereof. [Any—memberof—thepanel+] The

hearing officer, the director of the department, or any person

designated by the director of the department may sign subpoenas.

[ 2av—member—of +thepanret] The hearing officer may administer

oaths and affirmations, examine witnesses, and receive evidence.

Notwithstanding such powers, the [pamel] hearing officer shall

attempt to secure the voluntary appearance, testimony, and
cooperation of parties, witnesses, and consultants without
coercion.

At the hearing of the [parel] hearing officer and in

arriving at [+&s] an opinion, the [pame*] hearing officer shall

consider, but not be limited to, statements or testimony of
witnesses, hospital and medical records, nurses' notes, x-rays,
and other records kept in the usual course of the practice of
the health care provider without the necessity for other
identification or authentication, statement of fact, or opinion
on a subject contained in a published treatise, periodical,
book, or pamphlet, or statements of experts without the

necessity of the experts appearing at the hearing. The [ﬁaﬂe}]

HB HMS 2011-1263 ' "
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hearing officer may, upon the application of any party or upon

its own decision, appoint as a consultant, an impartial and
qualified physician, surgeon, physician and surgeon, or other
professional person or expert to testify before the [paneld]

hearing officer or to conduct any necessary professional or

expert examination of the claimant or relevant evidentiary
matter and to report to or testify as a witnesé thereto. Such a
consultant shall not be compensated or reimbursed except for
travel and living expenses [te—be poidaosprovidedin sectien
e+1+—3+1+]. Except for the preoduction of hospital and medical
records, nurses’' notes, x-rays, and other records kept in the
usual course of the practice of the health care provider,
discovery by the parties shall not be allowed.

During the hearing and at any time prior to the [reanditien]

rendering of an advisory decision pursuant to section 671-15,

the [pamel] hearing officer may encourage the parties to settle

or otherwise dispose of the case voluntarily.

Except as otherwlse provided in this section, medical

claims conciliation hearings shall be conducted in accordance

with chapter 91."

SECTION 7. Section 671-14, Hawali Revised Statutes, is

amended to read as follows:

HB HMS 2011-1263

R EM RN



10

11

12

13

14

15

16

17

18

19

20

21

22

H.B. NO. 9%

"§671-14 Same; persons attending hearings of [panel]

medical claims conciliation hearing officer. Unless excluded or

excused by the [pamet:] medical claims conciliation hearing

officer, the following persons shall attend hearings before the

[paned] hearing officer:

(L) The party or parties making the claim;

{2) The health care provider or providers against whom the
claim is made or representatives thereof, other than
counsel, authorized to act for such health care
provider or providers;

(3) Counsel for the parties, if any."

SECTION 8. Section 671-15, Hawaii Revised Statutes, is
amended by amending subsections (a), (b), and (¢) to read as
follows:

"{a) Within thirty days after the completion of a hearing,

the medical [etaim] claims conciliation [panel}] hearing officer

shall file a written [aedwisery] decision with the insurance
commissioner, who shall thereupon mail copies to all parties
concerned, their counsel, and the representative of each health
care provider's liability insurance carrier .authorized to act
for such carrier, as appropriate. The insurance commissioner

[atse] shall also mail copies of the [adwisery] decision to the

HB HMS 2011-1263 : | .
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department of commerce and consumer affairs, if the claim is
against a physician, osteopathic physician, or surgeon licensed
under chapter 453 or a podiatrist licensed under chapter 463E.

The [paret] medical claims conciliation hearing officer shall

decide the issue of liability and shall state [+£s] the hearing

officer's conclusions in substantially the following language:
"[We] I find the health care provider was actionably negligent
in his or her care and treatment of the patient and [we] I,
therefore, find for the claimant'; or "[We]l I find the health
care provider was not actionably negligent in his or her care
and treatment of the patient and [we] I, therefore, find for the
health care provider",

{b} After a finding of liability, the medical [edaim]

claims conciliation [pared] hearing officer shall decide the

amount of damages, if any, which should be awarded in the case.
The decision as to damages shall include in simple, concise
terms a division as to which portion of the damages recommended
are attributable to economic lbsses.and which to nongconomic

losses; provided the [pamel] hearing officer may not [recommend]

award punitive damages.
{c) The decisions shall be signed by [all—members—e£] the

medical [edtaim] claims conciliation [peretr] hearing officer [+

HB HMS 2011-1263 n
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SECTION 9. Section 671-15.5, Hawaii Revised Statutes, is
amended to read as follows:

“[+]§671—15.5[+] Expungement of records; malpractice
insurance rates. (a) Upon a decision by the medical [elaim]

claims conciliation [pewe}] hearing officer's finding for the

health care provider pursuant to section 671-15(a), the health

care provider may apply to the [pamel] hearing officer for

expungement of all records of the related proceedings. The

[paret] hearing cofficer shall expunge all records if [amajerity

of—the—pared] the hearing officer finds that the complaint is

fraudulent or frivolous.

(b} No insurer providing professional liability insurance
for a health care provider ghall increase any premium rate for
the health care provider on the basis of the filing of a medical
tort claim against the health care provider that is determined
by the medical [elaim] claims conciliation [pamel] hearing
officer to be fraudulent or frivolous."

SECTION 10. Section 671-16, Hawall Revised Statutes, is

amended to read as follows:
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"§671-16 Subsequent litigation; excluded evidence. [2he

[

after—the twelve meonth peoriod-under gsectien 57118 bas——expired-]

(a) Within twenty days after the decision of the medical

claims conciliation hearing officer is served upon the parties,

any party may file with an appropriate court of this State and

gserve on the other parties and the executive director of the

medical claimg conciliation office, a written notice of appeal

and request for trial de novo of the action. This period may be

extended to a period of not more than forty days after the

decision of the hearing officer is served upon the parties by

stipulation signed by all parties remaining in the action.

After the filing and service of written notice of appeal and

regquest for trial de novo, the case shall be set for trial

pursuant to applicable court rules.

(b) If after twenty days after the award is served upon

the parties, no party has filed a written notice of appeal and

request for trial de novo, the court shall, upon notification by

the hearing officer, enter the award as a final Jjudgment of the

court. This period may be extended to a period of not more than
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forty days after the award is served upon the parties by written

stipulation. Said award shall have the same force and effect as

final judgment of the court in a civil action but may not be

appealed.

{¢c) The prevailing party in a trial de novo is the party

who:

{1} Appealed and improved upon the award by seventy per

cent or more; oOr

{2) Did not appeal and the appealing party failed to

improve upon the award by seventy per cent or more.

For the purposes of this subsection "improve" or "improved"

means to increase the award for the appealing party or to

decrease the award for the non-appealing party.

(d) After the verdict is received and filed, or the

court's decision rendered in a trial de novo, the trial court

may impose sanctions as set forth below against the non-

prevailing party whose appeal resulted in the tfial de novo:

(1} Reasonable costs and feeg (other than attorney's fees)

actually incurred by the party but not otherwise

taxable under the law including expert witness fees,

travel costs, and deposition costs;

{(2) Costs of jurors; and

HB HMS 2011-1263 a
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(3) Attorney's fees.

(@) No statement made in the course of the hearing of the

[medicatl—elatmeconeitiation—panet] hearing officer shall be

admissible in eﬁidence either as an admission, to impeach the
credibility of a witness, or for any other purpose in any trial
of the action; provided that such statements may be admissible
for the purpose of section 671-19, hereof. No decision,
conclusion, finding, or recommendation of the medical [elaim]

claims conciliation [gametr] hearing officer on the issue of

liability or on the issue of damages shall be admitted into
evidence in any subsequent trial, nor shall any party to the
[medieat—elaim—eceoneitiationpanet] hearing, or the counsel or
other representative of such party, refer or comment thereon in
an oﬁening statement, an argument, or at any other time, to the
court or jury; provided that such decision, conclusion, finding,
or recommendation may be admissible for the purpose of section
671-19, hereof.n"

SECTION 11. Section 671-16.5, Hawaili Revised Statutes, is
amended to read as follows:

"[£]1§671-16.5[}] Arbitration; subseguent litigation. Any
person or the person's representative claiming that a medical

tort has been committed or any health care provider against whom

HB HMS 2011-1263 x
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a claim has been made may elect to bypass the court annexed
arbitration program under section 601-20 after the claim has
been submitted to the medical [ekasm] claims conciliation

[paret] offlce and [pamet] the medical claims conciliation

hearing officer has rendered a decision or has not reached a

decision within the tolling period of the statute of limitations
under section 671-18."

SECTION 12. Section 671-16.6, Hawaii Revised Statutes, 1s
amended to read as follows:

"[£18671-16.6[}] Submission of claim to an alternative
dispute resolution provider. (a) Any claim initially filed
with the medical [edaim] claims conciliation [pamel] office may
be subsequently submitted to an alternative dispute resolution
provider upon the written agreement of all of the parties to the
claim and with the written approval of the executive director of

the office. The executive director shall approve the

alternative dispute resolution provider and the alternative
dispute resolution procedures.

(b) The parties shall comply with the procedures
established by the alternative dispute resolution provider and
approved by the executive director. If a party does not comply

with those procedures, any other party may file a motion with

HB HMS 2011-1263 »
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the executive director to have the claim resubmitted to the
medical [eifaim] claims conciliatlon [pamet] office.

(c) Within thirty days after the completion of the
alternative dispute resolution process, the alternative dispute
resolution provider shall notify all parties concerned, their
counsel, and the representative of each health care provider's
liability insurance carrier authorized to act for the carrier,
as appropriate, that the alternative dispute resolution process
has been completed.

(d) The claimant may institute litigation based upon the
claim in an appropriate court only if:

{l) The parties were not able to resolve the entire claim
through the alternative dispute resolution process and
the matter has not been resubmitted to the medical
[edadim] claims conciliation [pamer] office pursuant to
subsection (b) of this section; or

{2) The claim has not been resolved through the
alternative dispute resolution process after twelve
months from the date the claim was filed with the
approved alternative dispute resolution provider.

(e) No statement made in the course of the approved

alternative dispute resolution process shall be admissible in

HB HMS 2011-1263 0
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evidence as an admission, to impeach the credibility of a
witness, or for any other purpose in any trial of the action.
No decision, conclusion, finding, or recommendation of the
approved alternative dispute resolution provider on the issue of
liabiiity or on the issue of damages shall be admitted into
evidence in any subsequent trial, nor shall any party to the
approved alternative dispute resolution hearing, their counsel,
or other representative of such party, refer or comment thereon
in an opening statement, in an argument, or at any time, to the
court or jury."

SECTION 13. Section 671-17, Hawaii Revised Statutes, is
amended to read as follows:

"[£]18671-17[}] Immunity [of—panel-members] from liability.
No member of [a&] the medical [e¥aim] claims conciliation [pamel]
office shall be liable in damages for libel, slander, or other
defamation of character of any party to medical [elaim] claims

conciliation [parel] office [proeeceding] proceedings for any

action taken or any decision, conclusion, finding, or

recommendation made by the [member] medical claims conciliation

hearing officer while acting within the [member's] hearing

officer's capacity [es—a member—eofamedicalelaimconciliation
pamet] under this [Aet-] Chapter."

HB HMS 2011-1263 n
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SECTION 14. Section 671-18, Hawaii'Revised Statutes, is
amended to read as follows:

"§671-18 Statute of limitations tolled. The filing of the
claim with the medical [etaim] claims conciliation [pared]
office or with an approved alternative dispute resclution
provider shall toll any applicable statute of limitations, and
any such statute of limitations shall remain tolled until sixty
days after the date the decision of the panel or the
notification of completion from the approved alternative dispute
resolution provider is mailed or delivered to the parties. If a
decision by the medical [e}aim] claims conciliation [panel]

hearing officer is not reached within twelve months, or the

alternative dispute resolution process is not completed within

twelve months, the statute of limitations shall resume rﬁnning

‘and the party filing the claim may commence a sult based on the

claim in any appropriate court of this State. The [panel]

hearing officer or the approved alternative dispute resolution

provider shall notify all parties in writing of this provision.®
SECTION 15. fSection 671-19, Hawaiil Revised Statutes, is
amended to read as follows:
"£671-19 Duty to cooperate; assessment of costs and fees.

It shall be the duty of every person who files a claim with the
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AEETRRTEEE MR



10
11
12
13
14
15
16
17
18
19
20
21

22

_ ~ H.B.NO. [5%%

medical [e}laim] claims conciliation [pare}] office, every health
care provider against whom the claim is made, and every
insurance carrier or other person providing medical tort
liability insurance for the health cafe provider, to cooperate
with the [medical—elaim ceneitiation panet] office for the
purpose of achieving a prompt, fair, and just disposition or
settlement of the claim, provided that cooperation shall not
prejudice the substantive rights of those persons.

Any party may apply to the [parnel] medical claims

conciliation hearing officer to have the costs of the action

assessed/against any party for failure to cooperate with the

[paret] hearing officer. The [pamel}] hearing officer may award

costs, 6r a portion thereof, including attormey's fees[+];
witness fees, including those of expert witnesses([+]; filing
fees[Tji and costs of the medical claim conciliation [parel]
hearing to the party applying therefor.

In determining whether any person has failed to cooperate

in good faith, the [pamed] hearing officer shall consider, but

is not limited to, the following:

{1} The attendance of the persons at the medical claims

conciliation hearing [ef—the mediecal—eclaim

coneiliation—paned];

HB HMS 2011-1263 .
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{2} The extent to which representatives of parties and
counsel representing parties [eame—topanet] attended
hearings with knowledge of the claims and defenses and
authority te negotiate a settlement or other
disposition of the claim;

(3] The [testimeony of members—of the ponelas—te—thel
facts of the person's participation in the [pamel]
hearing;

{4) The extent of the person's cooperation in providing
[£hepanel—with] documents and testimony called for by

the [pamet] hearing officer;

{5) The reasons advanced by the person so charged for not

fully cooperating or negotlating; and

(6) The failure of the person to submit any recuired fees

to the department of commerce and consumer affairs, as
required by this chapter.

The party against whom costs are awarded may appeal the
award to the circuit coﬁrt. The court may affirm or remand the
case with instructions for further proceedings; or it may
reverse or modify the award if the substantial rights of the
petitioners may have been prejudiced because the award is

characterized as abuse of discretion."
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SECTION 16. Section 671-20, Hawaii Revised Statutes, is
amended to read as follows:

"[£]18671-20{3}] Annual report. The director of commerce
and consumer affairs shall prepare and submit to the legisglature
[aﬂﬁH&$¥f], at least twenty days prior to the convening of each
regular session, [&] an annual report containing the director's
evaluation of the operation and effects of this chapter. The
report shall include a summary of the claims brought before the
medical [etedm] claims conciliation [paretr] office and the

disposition of such claims, a description and summary of the

work of the [pamel] medical claims conciliation hearing officer
under this chépter, an appraisal of the effectiveness of this
chapter in securing prompt and fair disposition of medical tort
claims, a review of the number and outcomes of claims brought
under section 671-12 and recommendations for changes,
modifications or repeal of this chapter or parts théreof with
accompanying reasons and data."

SECTION 17. Statutory material to be repealed is bracketed
and stricken. New statutory‘material is underscored.

SECTION 18. This Act shall take effect upon its approval.

INTRODUCED BY: ,%'v. |

HB HMS 2011-1263 JAN 2'6 201 .

R




H.B. NO. [5%%

Report Title:
Medical Torts

Description:

Establishes the Medical Claims Conciliation Office and the
positions of executive director and hearing officer. Directs
the hearing officer to conduct hearings on medical claims in
accordance with the administrative procedure act. Makes
opinions issued by the hearing officer binding upon the parties.
Allows for any party to a decision of the Medical Claims
Conciliation Office to file an appeal and request a trial de
novo. Requires the party filing the appeal and request for
trial de novo to pay the attorney's fees and other costs under
certain conditions.

The summary description of legisfation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.
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