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HOUSE OF REPRESENTATIVES
TWENTY-SIXTH LEGISLATURE, 2011 H . B . N O i aQ\ \

A BILL FOR AN ACT

RELATING TC MORTGAGE FCRECLOSURES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIIL:

SECTION 1. Chapter 667, part II, Hawaii Revised Statutes,
is amended by adding four new sections to be appropriately
designated and to read as follows:

"§667-A Duty of foreclosing mortgagee to maintain

mortgaged property. From the deadline date in the notice of

default until the recordation of the affidavit and conveyance

document, for any periocd of time in which the mortgaged property

is not occupied by the mortgagor, the foreclosing mortgagee

shall:

(1) Ensure that the mortgaged property complies with all

applicable building and housing laws materially

affecting health and safety:

(2) Keep the mortgaged property in a clean and safe

condition;

(3) Make all repairs and arrangements necessary to put and

keep the mortgagéd property in a habitable condition;

and
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Maintain all electrical, plumbing, and other

facilities and appliances in good working order and

condition; and

Make regular payments for any association fees and

real property taxes owing on the mortgaged property.

§667-B Prohibited conduct. {a) It shall be a prohibited

practice for any foreclosing mortgagee to engage in any of the

following practices:

(1)

Holding a public sale on a date, at a time, or at a

place other than that described in the public notice

of the public sale;

Specifying a fictitious place in the public notice of

the public sale;

Conducting a postponed public sale on a date other

than the date described iﬁ the new public notice of

the public sale;

Delaying the conveyance of the conveyance document

deed to a bona fide purchaser who purchases in good

faith for more than six months after the completion of

the public sale while retaining more than half the

amount of the deposits in escrow;
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Attempting to repossess residential real property in

which the foreclosing mortgagee or electronic trustee

entity has no ownership interest and no'proper court

order;

Listing real property for public sale on realtor

listing services unless the foreclosing mortgagee or

electronic trustee entity holds an ownership interest

in the real property;

Executing purchase contracts on real property or

causing damage to bona fide purchasers in good faith

of real property in which the foreclosing mortgagee

has no ownership interest;

Completing non-judicial foreclosure proceedings during

"short sale” escrows for bid prices that are less than

a purchaser's offer to purchase; or

Completing non-judicial foreclosure proceedings during

loan modification negotiations with the mortgagor.

§667-C Criminal penalties. Any person who violates

section 667-A or 667-B shall be guilty of a misdemeanor.

§6€67-D Civil penalty; action. (a) Any person who

violates any provision of this part shall be fined not more than

525,000 for each offense, and each day's viclation or failure to
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comply shall be deemed a separate offense. Fines shall be

deposited with the director of commerce and consumer affairs to

the credit of the compliance resolution fund pursuant to section

26-9(0). Unless otherwise expressly provided, the remedies or

penalties provided by this part are cumulative to each other and

to the remedies or penalties available under all other laws of

this State.™

SECTION 2. Section 454M-2, Hawali Revised Statutes, is
amended by amending subsection (b) to read as follows:

"(b) [A] No person I%s] shall be engaged in the business
of mortgage servicing [+f—+the persenprovides—these serviees] in
this State [ewen—3£f] unless the person providing services has
[re] a physiéal presence in the State."

SECTION 3. Chapter 667, Hawaii Revised Statutes, is
amended by amending the title of part I to read as follows:

"PART I. FORECLOSURE BY ACTION [Gﬁ
FORECLOSURE BY POWER OF SATR]"

SECTION 4., Section 667-21, Hawaii Revised Statutes, is

amended by amending the definitipn of "foreclosing mortgagee" to

read as fcllows:
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"Foreclosing mortgagee” means the mortgagee that intends to
conduct a power of sale foreclosure; provided that the mortgagee
[£s]:

(1) 1Is a federally insured bank, a federally insured
savings and loan association, a federally insured
savings bank, a depository financial services loan
company, a nondepository financial services .loan
company, a credit union insured by the National Credit
Union Administration, a bank holding company, a
foreign lender as defined in section 207-11, or an
institutional investor as defined in section 454-1[+];

and

(2) Is not an electronic trustee entity that is a

privately or publicly held company that operates an

electronic registry designed to track servicing xights

and cwnership of mortgage loans."”

SECTION 5. Section 667-22, Hawali Revised Statutes, is
amended as follows:

1. By amending the title of the sectiocon énd subsection (a)
to read:

"$667-22 [Netiee] Mediation; notice of defaunlt; contents;

distribution. (a) When the mortgagor or the borrower has

HBE LRB 11-0840.doc
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breached the mortgage ‘agreement, when the foreclosing mortgagee

has actively attempted to resolwve the breach through mediation

and has exhausted every avenue of mediation, and when the

foreclosing mortgagee intends to conduct a power of sale

foreclosure under this part, the foreclosing mortgagee shall

prepare a written notice of default addressed to the mortgagor,

the borrower, and any guarantor. The notice of default shall

state:
(1)

(2)

The name and address of the current mortgagee:

The name and last known address of the mortgagor, the
borrower, and any guarantor;

The address or a description of the location of the
mortgaged property, and the tax map key number of the
mortgaged property:

The description of the default, and if the default is
a menetary default, an itemization of the delinquent
amount shall be given;

The action that must be taken to cure the default,
including the amount to cure the default, together
with the estimated amount of the foreclosing
mortgagee's attorney's fees and costs, and all other

fees and costs estimated to be incurred by the

BB LRB 11-0840.doc
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" (C)

H.B. NO. 74/l

foreclosing mortgagee related to the default by the
deadline date;

The date by which the default must be cured, which
deadline date shall be at least sigty days after the
date of the notice of default;

That if the default is not cured by the deadline date
stated in the notice of default, the entire unpaid
balance of the moneys owed to the mortgagee unéer the
mortgage agreement will be due, that the mortgagee
intends to conduct a power of sale foreclosure to sell
the mortgaged property at a public sale without any
court action and without going to court, and that the
mortgagee or any other person may acguire the
mortgaged property at the public sale; and

The name, address, including electronic address, and
telephone number of the attorney who is representing
the foreclosing mortgagee; provided that the attorney
shall be licensed to practice law in the State and
physically located in the State.”

By amending subsection (c¢) to read:

The foreclosing mortgagee shall have the notice of

default served on:
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The mortgagor and the borrower[+] expressly in the

same manner as service of a civil complaint under the

Hawaii rules of civil procedure;

Any prior or junior creditors having a recorded lien -
on the mortgaged property before the recordation of
Ehe notice of default under section 667-23;

The state director of taxation;

The director of finance of the county where the
mortgaged property is located; and

Any other person entitled to receive notice under

section 667-5.5."

SECTICN 6. Section 667-25, Hawailili Revised Statutes, is

amended by amending subsection (b) to read as follows:

The public sale of the mortgaged property shall be

held only in the county where the mortgaged property is

located [~—Hewever;—3f +the borrower—the mortgager—and—the

e lead 11 . Lt ine,—t] b1 1
be—heldinadifferent—ecounty in the States]; provided that no

public sale shall be held on grounds or at facilities under the

administration of the judiciary. The public sale shall be held

during business hours on a business day."
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SECTION 7. Section 667-27, Hawaii Revised Statutes, is

amended as follows:

1.

mn (a)

By amending subsection (a) to read:

The foreclosing mortgagee shall prepare the public

notice of the public sale. The public notice shall state:

(1)

(2)

The date, time, and place of the public sale:

The dates and times of the two open houses of the
mortgaged property, or if there will not be any open
houses, the public notice shall so state;

The unpaid balance of the moneys owed to the mortgagee
under the mortgage agreement;

A description of the mortgaged property, including the
address or description of the location of the
mortgaged property, and the tax map key number of the
mortgaged property;

The name of tﬁe mortgagor and the borrower:;

The name of the foreclosing mortgagee;

The name of any prior or junior creditors having a
recorded lien on the mortgaged propérty before the
recordation of the notice of default under section

667-23;

HBE LRB 11-0840.doc
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(8) The name, the address in the State, and the telephone
number in‘the State of the person in the State
conducting the public sale; [ard]

{(9) The terms and conditions of the public sale[~]; and

{(10) An estimate of the opening bid."

2. By amending subsection (d) to read:

"(d) The foreclosing mortgagee shall have the public
notice of the public sale published in the classified section of
a daily newspaper of general circulation expressly in the county
where the mortgagéd property is located. The public notice
shall be published once each week for three consecutive weeks
(three publications). The public sale shall take place no
sooner than fourteen days after the date of the publication of
the third public notice advertisement."”

SECTION 8. Section 667-28, Hawaii Revised Statutes, is
amended by amending subsection (b) to read as follows:

"{b) If there is a postponement of the public sale of the
mortgaged property, a new public notice of the public sale shall
be published once in the format described in section 667-27.

The new public notice shall state that it is a notice of a
postponed sale. The public sale shall take place no sooner than

fourteen days after the date of the publication of the new

HB LRB 11-0840.doc 10
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public notice. No sooner than fourteen days before the date of
the public sale, a copy of the new public notice shall be posted
on the mortgaged property or on such other real property of
which the mortgaged property is a part, and it shall be mailed
or delivered to the mortgagor, to the borrower, and to any other
person entitled téireceive notice under section 667-27.

Notwithstanding the foregoing, upon the fourth postponement of

every serilies of four consecutive postponements, the foreclosing

mortgagee shall follow all the public notice of public sale

requirements of section 867-27, including the reguirements of

malling and posting under section 667-27(c) and of publication

under secticn 667-27(d)."

SECTION 9. BSection 667-31, Hawail Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a} After the purchaser completes the purchase by paving
the full purchase price and the costs for the purchase, the
mortgaged property shall be conveyed to the purchaser by a
conveyance document. The conveyance document shall be in a
recordable form and shall be signed by the foreclosing mortgagee.

in the foreclosing mortgagee's name. The mortgagor or borrower

shall not be required to sign the conveyance document [enhis—ex
ber—ownbehalf] . "

HB LRB 11-0840.doc u
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SECTION 10. Section 667-37, Hawaii Revised Statutes, is
amended to read as fcllows:
"[118667-37[}] Judicial action of foreclosure before

public sale. This part shall not prohibit a primary owner-

occupant, the borrower, the foreclosing mortgagee, or any other
creditor having a recorded lien on the mortgaged property before
the recordation of the notice of default under section 667-23,
from filing an action for the judicial fbreclosure of the
mortgaged property in the circuit court of the circuit where the
mortgaged property is located; provided that the action is filed
before the public sale is held. While that circuit court
foreclosure action is pending, the power of sale foreclosure
process shall be stayed."

SECTION 11. Section 667-38, Hawali Revised Statutes, is
amended to read as follows:

"[{]§667—38[}j Recordation; full satisfaction of debt by
borrower. The recordation of both the conveyance document and
the affidavit shall operate as full satisfaction of the debt
owed by the borrower to the foreclosing mortgagee even if the

foreclosing mortgagee receives nothing from the sale proceeds[+

gatess—thedebt 35 secured—by—other——collateralor except—as

HB LRB 11_0840-010(: 12
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otherwise previded—byTaw]. The debts of other lien creditors

are unaffected except as provided in this part.”

SECTION 12. Section 667-39, Hawail Revised Statutes, is
amended to read as follows:

"[£15667-39[+] Right to enforce this part. (a) The
foreclosing mortgagee, any other creditor having a recorded lien
on the mortgaged property before the recordation of the notice
of default under section 667-23, the borrower, and the
mortgagor, may enforce this part by bringing an action in the
circuit court of the circuit where the mortgaged property is
located.

(b} The borrower or the mortgagor may also bring an action

in the circuit court where the mortgaged property is located

against any electronic trustee entity who attempts to act as a

foreclosing mortgagee under this part. Upon prevailing, the

borrower or the mortgagor shall entitled to damages and

attorney's fees from the electronic trustee entity.

{c) For the purposes of this section, "electronic trustee

entity" means a privately or publicly held company that:

(1) Operates an electronic registry designed to track

servicing rights and ownership of mortgage loans; and

HB LRB 11-0840.doc 1

AT R



10

11

12

13

14

15

16

17

18

19

20

21

22

H.B. NO. /4//

{2) Asserts to be the owner, or the owner's designee, of

the security interest indicated by the mortgages

transferred by lenders, investors, and loan servicers

in real property records."

SECTION 13. Section 667-52, Hawali Revised Statutes, is
amended by amending subsection {a) to read as follows:

"(a) In connection with a judicial foreclosure or
foreclosure by power of sale of residential property improved by
four or fewer dwelling units, no foreclosing mortgagee or
mortgagee who acquires the property through a foreclosure
proceeding shall require, directly or indirectly, as a condition
of selling the property, that the buyer purchase an owner's
title insurance policy covering the property or escrow service
in connection with the sale of the property from a particular

title insurer or escrow depository[=]; provided that no

foreclosing mortgagee or mortgagee shall require that the escrow

service be handled by an escrow company that does not have its

principal place of business in the State. This section shall

not prohibit a buyer from agreeing to accept the services of a
title insurer cor an escrow depository recommended by the
foreclosing mortgagee or mortgagee who acquires the property

through the foreclosure proceeding if written notice of the

HB LRB 11-0840.doc ' )
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right to make an independent selection of those services is
first provided ﬁo the buyer by the foreclosing mortgagee or
mortgagee who acquires the property through the foreclosure
proceeding.”

SECTION 14. Section 667-5, Hawaii Revised Statutes, is

repealed.

["&§667-5 —Fereclosure—under—-powerof sale; notices
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%efee%es%ﬁg—as—%e—pefseﬁakﬁiﬁﬁﬁﬁﬁﬁheﬁ%yr"]

SECTION 15. Section 667-5.5, Hawali Revised Statutes, is

repealed.
["§667~5-5—F 1 e Mo ¥ 1
agfeemeH%—%e—%he—éeﬁ%fafﬁ%—iHffﬁa&Eséﬁ—whe—éefee%eses—eﬁ—a
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3351&5358%3. e howsd B 583??8353%3. S n]
SECTION 16. Section 667-6, Hawaii Revised Statutes, is

repealedl
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SECTION 17. Section 667-7, Hawaii Revised Statutes, is

repealed.

["S667—F—Notice;—ecentents;—affidavit fay—The notice—of
F F - L= R S g v L T T i R . =

+awfolly-be—made—by—any-person—duly auvthorizedtoact for the
mortgagee,—and—insuchecopacity conductingthe feoreelosures"]
SECTION 18. Section 667—8, Hawaii Revised Statutes, is
repealed.
["S667-8 AfEidavit i g  whem—If J
] E£5 it ] : fesont | . 13 1ied il
] . £ i e 2 e _
1 oid 11 4 : ! : : ffiant bas 19
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thepropertyr—and—has—soldthe same—in—the monner reguired by
thereof;—shall beadnitted—as evidence that—the power of salte
was—euky—exeouted "]

SECTION 19. Section 667-9, Hawalil Revised Statutes, is

repealed.

SECTION 20. Section 667-10, Hawaii Revised Statutes, is

repealed.
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SECTION 21. This Act does not affect rights and duties

that matured, penalties‘that were incurred, and proceedings that
were begun before its effective date.

SECTION 22. 1In codifying the new sections added by section
1 of this Act, the revisor of statutés shall substitute
appropriate section numbers for the letters used in designating
the new sections in this Act.

SECTION 23. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 24. This Act shall take effect upon its approval.

INTRODUCED BY:
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Report Title:
Mortgage Foreclosures

Description:
Repeals the old non-judicial foreclosure process. Clarifies the
new non-judicial foreclosure process.

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative infent.
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