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In consideration of’
SENATE BILL 787
RELATING TO HISTORIC PRESERVATION

Senate Bill 787 proposes to change the requirement of archival photographs for building permits
allowing the demolition, construction, or other alteration of a historic building to photographs in
any format, including electronic for buildings eligible for listing on the Hawaii or National
Register of Historic Places. The bill also limits the photography requirement to demolitions,
construction or major alterations and shortens the review time from ninety days to thirty days.
The Department of Land and Natural Resources (Department) appreciates the intent of Senate
Bill 787, but prefers the Administration's Senate Bill 954, RELATING TO PHOTOGRAPHS OF
HISTORIC BUILDINGS and would urge the Committee to move this bill (Senate Bill 954)
forward.

The Department will continue to work with the various parties this Session to refine Act 228,
Session Laws of Hawaii 2008, to better suit the original intent without placing undue burdens on
landowners and the Department's State Historic Preservation Division.
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The Office of Hawaiian Affairs (OHA) SUPPORTS SB 787,
which would provide technical corrections to the current
law that requires landowners to submit archival quality
black and white photographs for all historic buildings
older than 50 years before the commencement of any proposed
project.

OHA supports this bill, which would delete the
requirement of submitting archival quality black and white
photographs of historic building that are eligible to be or
already on the Hawaiyi or National Register of Historic
Places. SB 787 would provide housekeeping measures to the
inadvertently overbroad, existing statute (Act 228, Session
Laws of Hawaii 2008) and release considerable burdens on
the landowner to provide archival photos on all buildings
that are eligible. Requirements to submit photographs of
historic buildings to the State Historic Preservation
Division (SHPD) would remain within the Act.

Amendments to Act 228 would provide opportunities for
comment by the SHPD and would allow the landowner to
proceed if the SHPD does not act with a 30-day review
period.

OHA asks the Committee to PASS SB 787, taking the
above remarks into account. Thank you for the opportunity
to testify.
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February 4, 2009

The Honorable Carol Fukunaga, Chair
and Members of the Committee on Economic
Development and Technology

State Senate

State Capitol

Honolulu, Hawaii 96813

Dear Chair Fukunaga and Members:

Subject: Senate Bill No. 787
Relating to Historic Preservation

The Department of Planning and Permitting (DPP) opposes Senate Bill
No. 787 which requires the submittal of photographs to the Department of Land
and Natural Recourses prior to approval of demolition or alteration of buildings
eligible for listing on the Hawaii or national register of historic places.

Under this bill, “major alteration” means renovation or repair that affects
more than five percent of the area of a structure, or at least one floor of a multi-
story structure, whichever is less. In Fiscal Year 2008, the City and County of
Honolulu approved 13,221 additions, alterations and repairs with an accepted
value of $1,129,946,596. In the majority of cases, these DPP approvals
exceeded the threshold of “major alteration” proposed by this bill.

DPP believes the bill is too all inclusive in its definition of “major alteration”
and would place this year’s legislative effort to improve and streamline Act 228
back to “square one.” Please be advised that DPP does support Senate Bill
1672, relating to photographs of historic buildings, which offers a much more
common sense approach in defining “major alteration.”
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We respectfully request that Senate Bill No. 787 be filed. Thank you for
the opportunity to testify.

Sincerely yours,

Lt

A/ David Tanoue, Atting Director
Department of Planning and Permitting.

DKT: jmf
sb787-act.doc




Testimony before the Committee on Economic Development and Technology
Senate, Regular Session of 2009

by Philip Hauret
Senior Land Agent, Land & Rights of Way Department
Hawaiian Electric Company, Inc.

February 4, 2009
1:15pm

Senate Bill 787, Relating to Historic Preservation
Chair Fukunaga and Members of the Committee:

My name is Phil Hauret and I am testifying on behalf of the Hawaiian Electric Company
(HECO) and its subsidiaries, Hawaii Electric Light Company and Maui Electric Company.

We believe SB 1672 is the better vehicle to address concerns relating to Act 228.
Therefore, we are opposed to Senate Bill 787 and recommend that it be held.

As background, HECO was the only private party to express concerns last year about Act
228, which this bill attempts to amend. HECO owns and continues to operate a number of older
buildings that were either affected by Act 228, or will soon be. We have also participated in the
working group that was formed late last year to address the negative and unintended
consequences of Act 228.

While Senate Bill 787 is partly on the right path by eliminating the need for archival
quality photographs, it errs by actually broadening the class of affected properties by deleting the
word “historic” in Section 3. Thus, any property for which work would exceed five per cent of
the floor area would now be subjected to photographic and historic review requirements.

We believe that SB 1672 is a better vehicle for addressing Act 228. SB 1672 came out of
the working group and is preferable because it better defines the universe of properties and
alterations that trigger the submittal of photographs, establishes broader standards for the
photographs themselves, and launches a process whereby a listing of truly historic properties,
whether on an existing register or not, is identified going forward.

Thank you for the opportunity to testify.

\legislature\Sb_787-2009 historic preservation.doc
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To: Senator Carol Fukunaga, Chair
Senator Rosalyn H. Baket, Vice Chair
Committee on Economic Development and Technology

From: Kiersten Faulknet ,WMM

Executive Director, Historic Hawai‘i Foundation

Committee Date: ~ Wednesday, February 4, 2009
1:15 pm
Conference Room 016

Subject: SB954, Relating to Photogtaphs of Historic Buildings
SB787, Relating to Historic Preservation

On behalf of Historic Hawai‘i Foundation (HHF), I am writing with comments on two bills (SB954
and SB787) related to amending cutrent law that requires owners of historic buildings to provide
archival-quality black and white photographs of any building older than 50 years to the Department
of Land and Natural Resoutces (DLNR) as a condition for permits allowing the demolition,
construction, or other alteration of a historic building.

Since 1974, Historic Hawai‘i Foundation has been a statewide leader for historic preservation. HHF
works to presetve Hawail’s unique architectural and cultural heritage and believes that historic
preservation is an important element in the present and future quality of life, economic viability and
environmental sustainability of the state.

The intent of the photo-documentation law is to build a photographic record of the built
environment of Hawail, capturing images of the historic buildings prior to permitting construction
ot demolition activities that would alter ot destroy them. However, the Act included overly broad
language that does not differentiate those structures that meet the requitements of inclusion on the
state register of histotic places from those that do not. It also does not include definitions of the
types of permits that represent substantial alteration, and it does not include standards and protocols
for the types of the photographs that would meet the legislative intent.

Not all historic buildings have the level of significance that would necessitate presetvation ot
restoration. In addition, many alteration and rehabilitation activities are benign or beneficial for the
maintenance, repair and preservation of historic structures. For both ineligible buildings and
insubstantial work, high quality photogtaphs are unnecessary and present an undue burden to both
applicants and government agencies.

For those structutes which are historically significant and for which substantial alteration, addition
ot demolition is proposed, the public benefit is served by having a state depository of photographic
documentation for futute study, undetstanding the context of the site, historic analysis and a

680 Iwilel Road, Suite 690 / Honolulu, Hawai'i 96817 / Tel (808) 523-2900 / Fax (808)523-0800
Email preservation@historichawaii.org / Web www.historichawaii.org




complete architectural record. For projects of this kind, technical specifications based on nationally-
accepted standards should be used to provide predictability and consistency.

The law as currently constituted has four areas that should be addressed:

The types of historic resources to which the requirement would apply;

The types of permits to which the requirement would apply;

'The standards for the type, number, size, format and quality of required photographs; and
Explicit rule-making authority for the Department of Land and Natural Resources and the
county governments that are Certified Local Governments under the National Historic
Preservation Act.

bl S

Elements of SB954 and SB787 address some of these issues, but neither bill addresses all of the
concerns. HHF recommends that a comprehensive bill be developed that provides for the
following:

A. Definition of Applicability
1. Structures, at least 50 years old; and

2. Eligible for listing on the Hawai‘i State Register of Histotic Places, as detettined by a person

meeting professional qualifications listed in HAR 13-281, documented through:

a. State Historic Preservation Division (SHPD) determination in the course of reviewing a
previous project or undertaking; or

b. SHPD determination in the course of reviewing permits per 6E-42 powers or National
Historic Preservation Act (NHPA) powers; or

c. Hawnai‘i Histotic Places Review Board determination of eligibility; or

d. Certified Local Government determination of eligibility.

. Definition of types of permits that trigger the requirement:

Demolition; or

Changes to the exterior of the structure; or

Additions or new construction that affects the footprint, fagade, massing or bulk of the
structure.

el e~

C. Photographic Standards
Establish standards for the submitted photographs as those that meet the National Park Service

standards for National Register of Historic Places, including high resolution digital images.

HHEF supports the intent of the bills, but recommends that these technical corrections be addressed
to avoid additional unintended consequences and inadequate implementation. In addition, HHF
recommends that the scope of the revisions be focused on the section of HRS 6E that is related to
the photo-documentation provision only, without introducing additional incompatible directives
related to other sections of the process. In particular, HHF is concerned that SB787 proposes new
timeframes from the depattment’s review (30 days) that ate inconsistent with othet sections of the
code that provide deadlines for acting (90 days). HHF recommends that the rule-making processes
of DLNR or Counties designated as Certified Local Governments be used to address the submittal
requirements, timelines, review and comment procedures, storage and research protocols or other
administrative functions to implement this program.
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February 4, 2009

Senator Carol Fukunaga, Chair

Committee on Economic Development and Technology:
Conference Room 016

State Capitol

415 South Beretania Street

Senator Fukunaga:

Subject: Senate Bills No. 954 and 787 Relating to Photographs of
Historic Buildings and Historic Preservation

My name is Jim Tollefson, President of the Chamber of Commerce of Hawaii. The
Chamber of Commerce of Hawaii works on behalf of its members and the entire business
community to:

o Improve the state’s economic climate
e Help businesses thrive

The Chamber of Commerce of Hawaii opposes both S.B. No. 954 and 787 as proposed.

The proposed legislation is required to address the “unintended consequences” resulting
from the passage of Act 228 last year. We understand that the intent of Act 228 was
rather simple in that it attempted to require archival photographs for permits allowing
the demolition, construction, or other alteration of a historic building. The intent was to
obtain photographs of buildings eligible for listing on the Hawaii or National Register of
Historic Places. When it became law last year, the implementation resulted in confusion
and delays because in its attempt to focus on only those building eligible for listing on
the State or National Register, the Act caught ALL buildings 50 years old or older. For
many areas on Oahu, this included large tract subdivisions constructed in 1959 such as
Hawaii Kai, Halawa, Aiea, Pearl City and Waipahu.

Since last session, there have been attempts to address the problem by clarifying the
language in Act 228.

At this point the legislature keeps trying to address the problem by “fixing” the language.
The current versions propose language that will limit the application. However, the
underlying problem is the inability to simply identify which buildings should be required
to provide photographic documentation prior to any work being done. The language still
provides for someone (not sure who) to decide if the structure is significant or not.

At this point, we respectfully suggest a total repeal of Act 228 be considered with some
type of working group to develop legislation that makes sense. The existing situation is
unacceptable in that it creates more uncertainty in the permitting process.
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The Chamber of Commerce of Hawaii

We cannot support either bill and strongly recommends repeal of Act 228.

Thank you for the opportunity to provide comments.
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February 4, 2009

Senator Carol Fukunaga, Chair

Committee on Economic Development and Technology:
Conference Room 016

State Capitol

415 South Beretania Street

Senator Fukunaga:

Subject: Senate Bills No. 954 and 787 Relating to Photographs of Historic
Buildings and Historic Preservation

My name is Dean Uchida, Vice President of the Hawaii Developers’ Council (HDC). We
represent over 200 members and associates in development-related industries.

The mission of Hawaii Developers' Council (HDC) is to educate developers and the public
regarding land, construction and development issues through public forums, seminars and
publications.

It is also the goal of HDC to promote high ethics and community responsibility in real estate
development and related trades and professions.

The HDC opposes both S.B. No. 954 and 787 as proposed.

The proposed legislation is required to address the “unintended consequences” resulting from
the passage of Act 228 last year. We understand that the intent of Act 228 was rather simple in
that it attempted to require archival photographs for permits allowing the demolition,
construction, or other alteration of a historic building. The intent was to obtain photographs of
buildings eligible for listing on the Hawalii or National Register of Historic Places. When it
became law last year, the implementation resulted in confusion and delays because in its
attempt to focus on only those building eligible for listing on the State or National Register, the
Act caught ALL buildings 50 years old or older. For many areas on Oahu, this included large
tract subdivisions constructed in 1959 such as Hawaii Kai, Halawa, Aiea, Pearl City and
Waipahu.

Since last session, there have been attempts to address the problem by clarifying the language in
Act 228.

At this point the legislature keeps trying to address the problem by “fixing” the language. The
current versions propose language that will limit the application. However, the underlying
problem is the inability to simply identify which buildings should be required to provide



photographic documentation prior to any work being done. The language still provides for
someone (not sure who) to decide if the structure is significant or not.

At this point, we respectfully suggest a total repeal of Act 228 be considered with some type of
working group to develop legislation that makes sense. The existing situation is unacceptable in
that it creates more uncertainty in the permitting process.

We cannot support either bill and strongly recommends repeal of Act 228.

Thank you for the opportunity to provide comments.
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February 3, 2009

The Honorable Carol Fukunaga, Chair

Senate Committee on Economic Development & Technology
State Capitol, Room 016

Honolulu, Hawaii 96813

RE: S.B. 787 Relating to Historic Structures
HEARING DATE: Wednesday, February 4, 2009 at 1:15 p.m.

Dear Chair Fukunaga and Members of the Committee on Economic Development and
Technology:

On behalf of our 9,600 members in Hawai‘i, the Hawai‘i Association of REALTORS®
(HAR) supports the intent of S.B. 787, which amends Act 228, Session Laws of Hawai‘i
2008, allowing photographs to be in any format and providing a time frame for the State
Historic Preservation Division to respond to a permit application.

Act 228 was originally intended to preserve bona-fide historic buildings. HAR believes that
S.B. 787 does not go far enough to alleviate the burden placed on homeowners who may
simply request a permit to do basic renovations to their 50 year old property. Specifically,
S.B. 787 as drafted contains ambiguities in its use of the term of “alteration”, and applies
over broadly to all buildings over fifty years old, regardless of whether such buildings qualify
as having historic value.

Senator Carol Fukunaga and Representative Ken Ito have conferred with various
stakeholders to address the unintended consequences of Act 228. S.B. 1672 is the result of
those efforts, and HAR feels that bill is a better approach.

HAR looks forward to participating in continued dialogue with stakeholders and legislators,
and urges the passage of S.B. 1672 as a better choice to clarify the true intent of Act 228.

Mabhalo for the opportunity to testify.
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— Honorable Carol Fukunaga, Chair

Senate Committee on Economic Development and Technology

RE: Senate Bill 787
Relating to Historic Preservation

Dear Chair Fukunaga and Members of the Committee:

The AIA Hawaii State Council strongly opposes this bill. By deleting the
word “historic” from page 3, lines 11 and 19 this bilt woutd require that all
building permits be routed through the State Historic Preservation Division
for review. This is making a bad situation worse. The City and County of
Honoluly, by its own estimate, reviews 18,000 to 20,000 permits a year. It
is recognized that this deletion may have been in error, since the terms
historic building are used later in the bill. However, this bill provides no
definition of historic building, which renders it either meaningless or prone
to capricious definition by others. This level of uncertainty is not
acceptable.

Second, the definition of "major alteration” requires refinement. For
example, it does not address additions to buildings at all, only alteration to
the existing building.

Third, the word “construction” should be deleted from page 2, line 20 and
page 3, line 6 unless it is changed to read “construction within a historic
district”. New, stand-alone construction is not relevant to the intent of this
bill unless it is new construction in a historic district.

Fourth, if this bill goes forward, we recommend that page 4, lines 11 to 14
be rewritten for clarity, as follows. “Photographs” means dated pictures
taken within one month of applying for any building permit covered by this

ALA Hayai State Councy

119 Merchant Street, Suite 402
Honotulu, Hawaii 96813-4452
Phone: 808 5454242

Fax 808 5454243



Act. The photographs can be submitted in any clearly visible format,
including electronic formats.”

Last, page 2, lines 14 and 15 reference a "Hawaii advisory council on
historic preservation”. There is no such group. We recommend deletion
of this reference.

Thank you

lenn Mason, AlA

cC. John Fullmer, President, AlA Hawaii State Council
Paul Louie, AlA
Dan Chun, FAIA



TO: Senator Carol Fukunaga, Chair
Senate Committee on Economic Development & Technology

FROM: Sara L. Collins, Ph.D., Legislative Committee Chair
Society for Hawaiian Archaeology
Telephone: 808-348-2937
Email: scollins@lava.net

HEARING: February 4, 2008, 1:15 pm, Senate Conference Room 016
SUBJECT: Comments on SB 954 (Relating to Photographs of Historic Buildings) and
SB 787 (Relating to Historic Preservation) A
| am Dr. Sara Collins, Chair of the Legislative Committee of the Society for Hawaiian
Archaeology (SHA). We have over 200 members that include professional
archaeologists and advocates of historic preservation in general. On behalf of SHA, | am
providing comments on SBs 954 and 787, both of which propose amendments to
Chapters 6E and 46, HRS. During the 2008 Legislature, Act 228 was passed in order to
ensure adequate review by the State Historic Preservation Division (SHPD) of any
repairs, alterations, or demolitions proposed for publicly and privately owned buildings
and structures that are historic in age. A key element of SHPD review was the
submission of archival quality black and white photographs of historic structures.
Implementation of the 2008 changes to Chapters 6E and 46, HRS became very difficult
for the owners of buildings, who experienced excessive delays in the permitting of lawful
activities, and difficult for SHPD, who lacked sufficient resources to conduct timely
reviews of submitted materials.

By our count alone, at least 11 bills (three in the Senate and eight in the House) have
been introduced this session in order to remedy the various shortcomings of Act 228.
We have not yet reviewed all submitted bills and are still evaluating the various proposed
amendments. Consequently, we cannot recommend one or more over the others at this
time. We do, though, have some general concerns and comments regarding the subject
bills that may also apply to the remaining nine bills:

¢ Wedon't believe that it is useful or practical to stipulate percentages (e.g., 5%
alteration of a structure is a threshold for SHPD review), as proposed in SB 787.
Most importantly, it is quite possible for significant historic characteristics to be
present in less than 5% of a building’s area.

e We believe that the stipulations regarding the architectural details required to be
shown in the black-and-white photographs are best left to administrative rules or
even SHPD policy statements. It may be best for the statute only to require initial
photographs — in a variety of formats — in order for SHPD to conduct an initial
evaluation.

o We do endorse the need for time limits of review since the Department of
Planning & Permitting (DPP) ordinarily processes permits for single-family and
two-family dwellings that qualify for its automatic approval process within one to
two working days. We are concerned, though, that inadequate staffing at SHPD
may allow automatic approvals of actions with potential to harm historic

~ resources because there aren’t sufficiently qualified personnel to conduct timely
reviews.



e We question the need for having a qualified historic preservation professional
carry out an assessment of eligibility at the beginning of the process. Perhaps a
landowner could first submit non-archival photographs to SHPD in digital or other
formats, and then, upon review of the photographs, SHPD could in turn require
further assessment and documentation, if warranted.

Thank you for the opportunity to testify on the important issues raised by SBs 954 and
787. We look forward to working with the committee on these and other measures
intended to improve the historic preservation review process. Should you have any
questions, please feel free to contact me at the above telephone number and email
address.

Sara L. Coliins, Ph.D.
Chair, Legislative Committee
Society for Hawaiian Archaeology
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