
 

 

SB733 



 

 

          
 

        
 
  

 
     LINDA LINGLE 
         GOVERNOR        
  

                           LINDA L. SMITH 
                SENIOR POLICY ADVISOR    

                        
                                      

   

STATE OF HAWAII 
GOVERNOR’S POLICY OFFICE 

  

EXECUTIVE CHAMBERS 
HONOLULU, HAWAII 96813 

 
(808) 586-0027 

Written Testimony of 
Linda L. Smith 

Senior Policy Advisor to Governor Lingle 
Chairperson, Affordable Housing Regulatory Barriers Task Force 

 
Before the  

SENATE COMMITTEE ON EDUCATION AND HOUSING 
Monday, February 2, 2009 
Room 225, State Capitol 

 
In consideration of 

S.B. 733 RELATING TO EDUCATION 
 

Chair Sakamoto, Vice Chair Kidani, and members of the Committee, thank you 
for the opportunity to provide written testimony in opposition to Senate Bill 733, Relating 
to Education. 

 
This bill raises serious concerns that I am compelled to share with you in my 

capacity as Chairperson of the Affordable Housing Regulatory Barriers Task Force.  
This statewide task force was convened by Governor Lingle in 2007 in response to an 
invitation from the United States Department of Housing and Urban Development to join 
the National Call to Action for Affordable Housing through Regulatory Reform.  Task 
force members include representatives from the counties, business, labor, developers, 
architects, non-profit service providers, the State, and the Legislature.  Our main duties 
were to identify barriers to affordable housing development and recommend 
administrative and legislative solutions, some of which are included in the 
Administration's legislative package.   

 
One of the task force's conclusions was that impact fees, such as those in 

Senate Bill 733, contribute to the high cost of homes in Hawaii.  Affordable housing 
developers are assessed impact fees which are passed on to the homeowner or renter, 
thereby increasing the overall cost of the home and pushing homeownership and 
affordable rental housing further out of reach of Hawaii's families.  The task force 
recommends exempting affordable housing projects from impact and other similar fees 
in order to keep home prices from escalating.  Senate Bill 733 works counter to this 
recommendation. 
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Attached for the Committee's review is an excerpt from the forthcoming 

Affordable Housing Regulatory Barriers Task Force Report stating its findings on impact 
fees. 
 

Lastly, please note that in 2007, U.S. Census Bureau statistics showed that 
45.7% of homeowners in Hawaii, the second highest in the country, were paying at least 
30% of their income toward housing costs, almost ten percent above the national 
average of 36.9%.   In addition, in 2008 only 1.7% of Hawaii workers could afford to 
purchase a median priced home.  Impact fees contribute to these grave statistics.  

 
 It is recommended that the Committee defer Senate Bill 733 indefinitely in order 
to help Hawaii's families move one step closer to affordable housing opportunities.  
Thank you for the opportunity to provide testimony on this important issue. 
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Excerpt from the forthcoming Affordable Housing  
Regulatory Barriers Task Force Report: 

 
 
AFFORDABLE HOUSING REGULATORY BARRIER: 
Exactions, impact fees, and connection fees are a regulatory burden to affordable 
housing and greatly increase the cost of an affordable unit for the renter or buyer. 
  

DISCUSSION: 
Task Force Members expressed concern that in addition to the absence of 
known exemptions for affordable housing projects, developers often are required 
to comply with exactions and impact fees that counties and the State place on 
the project as a condition of approval.  Often times the state or county agencies 
will require developers to provide parks, schools, traffic lights, roadway or 
sidewalk improvements, and other infrastructure improvements because of the 
“impact” the proposed project will have on existing infrastructure and public 
resources.  Members shared the belief that affordable housing units should not 
be paying for these exactions, as the application of additional fees are directly 
added to the unit/consumer, and end up raising the price of the “affordable” 
home.   
 
RECOMMENDATION: 
The task force recommends exempting affordable housing projects from impact 
and connection fees while providing incentives for affordable housing projects.  
Packaging these strategies will engage more affordable housing development in 
the State.  While counties currently provide the opportunity for developers to 
apply for exemptions and waivers, the process is discretionary.  Affordable 
housing projects should have more predictability and certainty with regards to 
what exemptions and waivers projects will receive. 
 
POLICY STATEMENT: 
Incentives for affordable housing development and the imposition of exactions, 
impact fees, or connection fees on affordable housing units will be waived. 
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Patricia Hamamoto, Superintendent of Education 

SB 0733 RELATING TO EDUCATION. 

Clarifies the law for determining school impact fees for financing new or 

expanding existing DOE schools or facilities. 

The Department of Education is in full support of S.B. 733. The bill 

reorganizes and clarifies the law establishing school impact fees so that 

the implementation of the fees is much easier to understand. 

S.B. 733 will insert into law the actual formula for determining how much 

land a developer must provide. It will also eliminate a provision that 

permits credits for excess impact fees collected in one geographic area to 

be used in another area. The location shifting of credit is a violation of the 

legal test for legitimate impact fees. In addition, the bill clarifies definitions 

of terms, permits the updating of data, and puts the process of 

determining impact fees in a more logical and comprehensible order. 

Finally, the DOE would like to offer amendments to be more precise about 

where impact fees can be spent. There are eight (8) references that 

could be interpreted as limiting impact fee spending to schools physically 

within the impact district. However there can be schools that serve the 

students in the impact district, but are not physically located within the 

boundaries of the district. For example, a high school could serve a high 

growth area and a low growth area and not actually be located within the 

high growth impact district. Such schools could experience enrollment 

growth that might necessitate expanding capacity using impact fees. 

Our proposed amendments are attached. 

Thank you for the opportunity to testify. 



Report Title: 
DOE; School Impact Fees 

Description: 
Clarifies the law for determining school impact fees for 
financing new or expanding existing DOE schools or 
facili ties. 

THE SENATE 
TWENTY-FIFTH LEGISLATURE, 2009 
STATE OF HAWAII 

5.8. NO. 733 

A BILL FOR AN ACT 

RELATING TO EDUCATION. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. The legislature finds that, pursuant to 

Act 245, Session Laws of Hawaii 2007, in order to implement 

a program of school impact fees, certain amendments need to 

be made to the sections of law creating school impact 

districts, and the formulas and practices for providing 

land and collecting fees for new or expanded school 

facilities in areas expecting a large amount of residential 

growth. 

For example, the original legislation is unclear 

regarding the formula for valuing land donations and it 

also permits the transfer of fees between designated 



districts, which would not meet the legal test for school 

impact fees. 

The purpose of this Act is to clarify the sections of 

law pertaining to school impact fees to facilitate the 

provision of land and collection of fees for public 

schools. 

SECTION 2. Chapter 302A, Hawaii Revised Statutes, is 

amended by adding a new section to be appropriately 

designated and to read as follows: 

"§302A- Use of data reflecting recent conditions in 

impact fee calculations. (al Every three years, beginning 

in 2010, the department shall concurrently update the 

following: 

ill School site area averages provided in section 302A-1606(b); 

ill Elementary, middle or intermediate, and high school permanent 

facility construction costs per student provided in section 

302A-1607(b); and 

l1l Revenue credit per unit figures provided in section 302A-

1607 (e) . 

(bl Every three years following the initial 

determination pursuant to section 302A-160S, the department 

shall update the following: 

ill Student generation rates for each established school impact 

district; and 



~ The statewide percentages of students in permanent structures 

and portable classrooms. 

(cl Every three years beginning in 2010, the 

department shall, where appropriate, update the list of 

cost factors for the twenty-six geographically enumerated 

cost districts, as provided in section 302A-1607(c), by 

incorporating any changes to these cost factors that have 

been made by the department of accounting and general 

services. 

(d) If any of the above data updates are not 

completed within the specified time, the current data shall 

be used until such time as the update is completed." 

SECTION 3. Chapter 302A, part VI, subpart B, Hawaii 

Revised Statutes, is amended by amending its title to read 

as follows: 

"ftlB. (+l SCHOOL IMPACT FEES" 

SECTION 4. Section 302A-1601, Hawaii Revised 

Statutes, is amended to read as follows: 

"[tlS302A-1601[+1 Findings. New residential 

developments within identified school impact districts 

create additional demand for public school facilities. As 

such, once school impact districts are identified, new 

residential developments (~] shall be required to 



contribute toward the construction of new or expansion of 

existing public school facilities through: 

(1) The land requirement, either through [aft) dedication of land 

or payment of a fee in lieu [fee SF aet~al aeFeage (~Rless 

laRa is RSt Fe~~iFea iR tRe seRssl impaet aistFiet)I)L 

based on each new development's proportionate share of the 

need to provide additional public school sites; and 

(2) The construction cost requirement [~) through [~ 

~) ~ fee [SF aet~al eSRstr~etieR) based on [~) each 

new development's proportionate share of the need to 

construct additional public school facilities. 

A study commissioned by the State has identified the land 

dedication requirement that is consistent with 

proportionate fair-share principles and the net capital 

cost of school facilities, excluding land costs, that is 

consistent with proportionate fair-share principles. 

The State determines that new residential developments 

within designated school impact districts shall provide 

land for schools or pay a fee in lieu of land proportionate 

to the impacts of the new residential development on 

existing school facilities. The State also determines that 

new residential developments within designated school 

impact districts shall also pay school construction cost 

impact fees proportionate to their impacts. 



In determining proportionate share, new developments 

shall be charged for a level of service that is equal to, 

and no higher than, the current level of service being 

provided to existing residential areas. 

This [t] subpart [t] establishes the methodology for 

developers to provide their proportionate share of the land 

and the construction cost of new or expanded school 

facilities needed to serve new residential developments, as 

[determined] provided in [seetien 392A 1697.] sections 

302A-1606 and 302A-1607." 

SECTION 5. Section 302A-1602, Hawaii Revised 

Statutes, is amended to read as follows: 

"[H§302A-1602[H Definitions. As used in this 

[t]subpart[t], the following terms shall have the following 

meanings unless the context indicates otherwise: 

"Acres[f-] per student" means the [nl:llfther et] area of 

land in acres required per student for a school site based 

on [desi~n standards fer seheels.] the actual school site 

size and the design enrollment of schools constructed 

within approximately the last ten years. 

"Construction cost" means the net cost to construct a 

school, including without limitation~ planning, design, 

engineering, grading, permits, construction, and 

construction and project management, but not including the 



cost to acquire land. [The iRteRt sf the scheel i~aet fee 

ealeHlatieR is that ReH develepmeRts she~ld Ret be ehar~ed 

fer a hi~her level ef serviee thaR is beiR~ previaea te 

ellistiR~ aevelepmeRts. A reaseRable meas~re ef the level 

ef serviee is the pereeRta~e af elaeeraeme tRat are iR 

permaReRt etrHetHree, ae appaeed ta part able b~ilaiR~e.J 

"Construction cost component impact fee" means the 

share of the construction cost for the required new school, 

the expansion of existing school facilities that are 

attributable to a specific development, or both. 

"Cost per student" means the [eeRstrHetiaR east fer a 

seheel per st~deRt (aetHal seheel eeRstr~etieR eest aiviaea 

by eRrallmeRt eapaeity) .J average of actual school 

construction costs, expressed in current dollars, divided 

by the respective design enrollments, for schools 

constructed within approximately the last ten years. 

["Cast/~Rit" meaRS the impaet fee fer scheel 

eeRstr~etiaR (laRa aRd eSRetrHetieR) .J 

"County" means the city and county of Honolulu, the 

county of Hawaii, the county of Kauai, and the county of 

MauL 

"Department" means the department of education. 



"Design enrollment" means the maximum number of 

students, or student capacity, a permanent school facility 

is designed to accommodate. 

"Developer" means a person, corporation, organization, 

partnership, association, or other legal entity 

constructing, erecting, enlarging, altering, or engaging in 

any residential development activity. 

"Dwelling unit" or "unit" means a multi-family or 

single-family residential unit. 

"Fee in lieu" means a fee that is paid in lieu of the 

dedication of land, as determined pursuant to section 

302A-1606. 

"Land component" means a fee simple property that is 

vacant, suitable for a school site, and improved [+lwith 

infrastructure[+]. 

"Land component impact fee" means the share of the 

required school site area, the fair market value of the fee 

simple land area, or any combination thereof that is 

attributed to a specific development. 

"Level of service" means the percentage of classrooms 

that are located in permanent structures, but not including 

classrooms located in portable buildings. 

"Multi-family" means any dwelling unit other than a 

single family dwelling unit. 



["Hl:llti family I:lHit eel:lHt" fIIeaHS the tetal fIIl:llti 

family EiuelliHf} I:lHits ~laHHeEi fe:r a ~:re~eseEi Eie ... ele~HleHt.] 

"New residential development" means new residential 

projects involving rezoned properties or parcels, current 

zoned parcels with or without buildings, and redevelopment 

projects. These projects include subdivisions and other 

forms of "lot only" developments (when the dwelling [~] 

units will not be built by the developer), and [iftel~Eie) 

developments that include single-family and multi-family 

units, condominiums, and additional or accessory dwelling 

units as defined by each county[, afta suBaivisieHs.]~ 

"Owner" means the owner of record of real property or 

the owner's authorized agent. 

"Proportionate share" means the pro rata share of the 

school impact fee attributed to the specific development 

based on the [stl:laeftt qeHeratieH :rate freHl] number of units 

in the project. 

"Recent school [eeHst:rl:letieH] site area averages" 

means the [ae~aFtHleHt's Aisterieal averaf}e aeFes re~l:lireEi 

aHa eH:rellflleftt ea~aeity fer eleHlefttaFY (K 5), Hliaale (6 8), 

afta AiqA (9 12) seheels. Basea eH enistiftf} seheel 

eeftstrl:letieH Eiata, tAe Aisterieal averaf}e aeSif}H staHEiaras 

are as felle'ds I 



ACf'eS/SCAeel 

ACf'es/s~tlEiefl~ 

~ 

HiEiEile 

12.5 aCf'es 

16.5 aCf'es 

49 aCf'es 

SRf'ollmeRt/scfiool 

800 S~1:lEieR~s 

1,500 S~tlEieR~s 

1,600 sttlEieR~s 

.0156 aCres 

.0110 aCf'es 

~ 

~] average land area provided per student for 

elementary (K-5), middle or intermediate (6-8), and high 

(9-12) schools that have been constructed within 

approximately the last ten years . 

"Revenue credit" means the present value of future 

state general tax revenues under chapter 237 that will be 

generated by [~] ~ new [f'esiEieRtial] dwelling unit and 

used to fund capacity- expanding school capital 

(facili~ies] improvements and pay for outstanding debt on 

[eJfistiR~ facilities.] past capacity-expanding 

improvements. 

"School facilities" means the facilities owned or 

operated by the department, or the facilities included in 

the department of education capital budget or capital 

facilities plan. 

"School impact district" means a geographic area 

designated by the board where anticipated (~rm#tA] ~ 

residential development will create the need for one or 

more new schools or the expansion of one or more existing 



schools that are or will be located within the area pr will 

primarily serve new [aoesia~] dwelling units within the 

area. 

["Seaool impaet fee: eoastreetioa eost eompoaeat" 

meaAS teA per eeAt of tae eoastreetioA eost assoeiate~ wita 

tae eOAstreetioA of a Ami seaool or eupaAsioA of aa 

euistia~ seaool faeility. 

"Seaool impaet fee. laA~ eompoAeRt" mea AS tae pro l!'ata 

saare of tae fair marlEet .... alee of tae fee simple laa~ or 

aerea~e attriBete~ to tae speeifie ~e .... elopmeAt Base~ on tae 

stH~eAt ~eaeratioA rate from tae projeet.] 

"Single-family" means a detached dwelling unit not 

connected to any other dwelling unit, or a detached 

building containing two dwelling units. 

["SiA~le family eAit eoeRt" meaas tae total siR~le 

family Haits plaRae~ for a propose~ ~evelopmeAt.l 

"Student generation rate" means the average number of 

public school students [~eRerate~ BY] living in each multi

family and single-family unit when a residential 

development has matured and enrollment per unit no longer 

fluctuates[T) significantly, or [aeaie .... es) has 

substantially achieved a steady state." 

SECTION 6. Section 302A-1603, Hawaii Revised 

Statutes, is amended to read as follows: 

1 De""': and 



"[-{1§302A-1603[-t-l App~icability and exemptions. (a) 

Except as provided in subsection (b), any person who seeks 

to develop a new residential development within a 

designated school impact district requiring: 

(1) A county subdivision approval; 

(2) A county building permit; or 

(3) A condominium property regime approval for the project, 

shall be required to fulfill the land dedication or fee in 

lieu requirement and [veFtieal] construction cost component 

impact fee requirement of the department. 

(b) The following shall be exempt from this section: 

(1) Any form of housing permanently excluding school-aged 

children, with the necessary covenants or declarations of 

restrictions recorded on the property; 

(2) Any form of housing [~l that is or will be paying the 

transient accommodations tax under chapter 2370; 

(3) All nonresidential development; and 

(4) Any development with an [eneeuted] education 

contribution agreement or other like document 

with the department for the contribution of 

school sites or payment of fees for school land 

or school construction[~]; provided that the 

education contribution agreement or other like 

document was executed prior to July 1, 2009." 



SECTION 7. Section 302A-1604, Hawaii Revised 

Statutes, is amended to read as follows: 

"[Tl§302A-1604[~l Designation of school impact 

districts. (a) The board shall designate a school impact 

district [feE seaeel impaet fees] only after holding at 

least one public hearing in the area proposed for the 

school impact district. The written analysis, prepared in 

accordance with subsection (b), shall be made available to 

the public at least thirty days prior to the public 

hearing. Notice of the public hearing shall be made as 

provided in section 1-2B.5. The notice shall include a map 

of the proposed school impact district and the date, time, 

and place of the public hearing. 

(b) Prior to the designation of a school impact 

district, the department shall prepare a written analysis 

that contains the following: 

(1) A map and legend describing the boundaries of the proposed 

school impact district area, which may range from one 

school to one or more high school complexes; and 

(2) Analysis to support the need to construct new or 

expand existing school facilities in, or serving 

the proposed school impact district area within 

the next twenty-five years to accommodate 

projected growth in the area based on various 



state and county land use, demographics, growth, 

density, and other applicable projections and 

plans." 

SECTION 8. Section 302A-1605, Hawaii Revised 

Statutes, is amended to read as follows: 

" [fJ§302A-1605[+J Impact fee ana1ysis. ill Upon 

designation of a school impact district, the department 

shall prepare an impact fee analysis that shall include, at 

a minimum, the following: 

(1) An analysis to determine appropriate student generation rates 

by housing type (multi-family [~Ait ee~nt ane ain~le faMily 

~Ait ae~nt) {er Aeu ee~ele~MeAts iA the area. The analysis 

shall alae eensieer eArallMent at e][iatiA~ aeheel 

{aeilities, iA aAe areuAe the seAeel impaet eistriet,) and 

single-family) for all new developments in the school 

impact district area . This will provide the basis for 

determining the steady state enrollment generated by new 

residential developments that will need to be accommodated; 

[~ St~eent ~eReratien rates, eaeee en {~ll euile eut ef the 

eevele~meHt when st~eent ~eneratieft rates are antisi~atee 

ta ee in a steaey state Meee (perMaRent faeility)/ 

~ Aftal)sis sf the initial eevelepMent periee, when stueent 

eArell~eRts are antieipatee te peak (ta aetermine eapaeity 

af faeilities),) 

l!l An analysis to estimate the number of students generated by 

all new developments in the school impact district area at 

the point in time when the total enrollment from these 



developments is anticipated to peak. This will provide the 

basis for determining the maximum enrollment generated by 

new residential developments that will need to be 

accommodated in both permanent facilities and portable 

buildings; 

[+4+) ~ An analysis to identify the current statewide levels of 

service, as measured by the percentages of existing 

statewide student enrollment at the elementary school, 

middle or intermediate school, and high school levels that 

are located in permanent [seE~ee~Eesi as e~~eeea eel 

structures, and in portable [B~ilaift~si ift SUEEe~ftaift~ hi~h 

sehsel eelllfllene!31) buildings; 

[+S+ Cale~laei9R ef Hie eUEFeRe staeewiae le.el ef serviee, liRieR 

shall Be the Faeie ef eUFEeBt stuaefte eaflaeiey at all 

sehssl le7els es the eUEEeRe eftEsllmeftt at all seheel 

levelsl 

-te+ .'lJl. aaalYBis sf flFefl9sea :eeaise:eietia~, liseift~ the aa .. 'aftta~eB 

aaa aisaavaftta~es By makift~ meFe effieieftt use ef eni5eift~ 

uftaeEutilieea assetsl 

~ Aft aftalysis ef aflflEe~Eiaee eeheel lafta aEea afta eRFellmeRe 

eaflaeiey, "hieh may iReluae ft9RtEaaitieRal (i.e., mia Eise 

eE higR Eise stEuet~Ees) faeilities te aee9mmeaate the Beea 

feE ~uBlie sehesl faeilities iR high gEe"th aEeas liithia 

euistiR~ uEbaR aeveleflmeRtsl aRa 

-t8+ Afl aftalysis ee iaefttify the fle:eeeatages sf ellistiftg stuEieRe 

eftEellllleRt at tRe elemefttaEY seheel, miaale SE iftteEmeaiate 

sehesl, aHa high seheel levels that aEe leeateEi ift 



is ~eftaele e~il8is~s is sHffeHs8is~ aiga seaeel 

eelllJllelies . ) 

l!l An analysis, including but not limited to, the advantages and 

disadvantages of the potential for making more efficient 

use of existing or underutilized assets in the school 

impact district through school redistricting; and 

~ An analysis, including but not limited to, the advantages and 

disadvantages of potential changes to statewide school site 

areas and design enrollment standards that may be 

appropriate for application in the particular school impact 

district. This may include, for example, non-traditional 

facilities such as mid-rise or high-rise structures in 

existing urban areas where new residential development is 

expected to generate the need for new school construction. 

(b) The analyses specified in subsections (a) (1) and 

(3) shall be periodically updated pursuant to section 302A-

" 

SECTION 9. Section 302A-1606, Hawaii Revised 

Statutes, is amended to read as follows: 

"[+J§302A-1606[+J Impact fee[+JL land component[-JL 

determining the amount of land or fee in lieu. (a) The 

school land area requirements for new [sefiBBl faeilities 

9ftall Be eeteFmiRee Basee SR tfte FeeeRt seftssl eeRstF~etieR 

avera§es.] residential developments in a school impact 

district shall be based on the student generation rates 

established pursuant to section 302A-1605(a) (1), recent 



school land area averages as specified in subsection (b), 

and the number of dwelling units in the development. 

(b) Recent school land area averages for the 1997-

2007 school construction period are as follows: 

ill Elementary schools: 0.0156 acre per student; 

~ Middle and intermediate schools: 0.0110 acre per 

student; and 

III High schools: 0.0306 acre per student. 

These averages shall be periodically updated pursuant to 

the provisions of section 302A-

(c) The following formula shall be used to determine 

the total school land area requirement for each individual 

development in a school impact district: 

Elementary school student generation rate per 

single-family unit (xl number of single-family 

units [xl recent average elementary school site 

area per student; 

plus (+) 

Elementary school student generation rate per 

multi-family unit [xl number of multi-family 

units (xl recent average elementary school site 

area per student; 

plus (+) 

Middle or intermediate school student 

generation rate per single-family unit 



(xl number of single-family units (xl 

recent average middle or intermediate 

school site area per student; 

plus (+l 

Middle or intermediate school student 

generation rate per multi-family unit 

(xl number of multi-family units (xl 

recent average middle or intermediate 

school site area per student; 

plus (+l 

High school student generation rate per 

single-family unit (xl number of 

single-family units (xl recent average 

high school site area per student; 

plus (+l 

High school student generation rate per multi

family unit (xl number of multi-family units 

(xl recent average high school site area per 

student; 

equals (=l 

Total school land requirement. 

[+aT] ~ The procedure for determining whether the 

dedication of land [is re~~irea] or a payment of a fee in 

lieu is required [fer a Re~. seHeel facility] to satisfy the 

land component impact fee shall be as follows: 



(1) A new residential development [ef §FeateF taas eF eqaal te 

fifty aftits, saall iftela~e a wFitten a§Feemeftt, pFiaF te 

tae issaaftee af a eailElift§ pe:cmH;, eet.teen tae eltfte:£ eF 

Elevelape:£ af tae p:£ape:£t~ aft~ tae Eiepa:£tmeftt,l with fifty 

or more units shall include a written agreement between the 

owner or developer of the property and the department, 

executed prior to final subdivision approval, under which 

the owner or developer has: 

(A) Agreed to designate an area to be dedicated 

for one or more schools for the development, 

subject to approval by the department; or 

(8) Agreed to pay to the department, at a time 

specified in the agreement, a fee in lieu of 

land dedication[+]~ 

(2) New residential developments [~l with less than fifty units 

shall include a written agreement[rJ between the owner or 

the developer of the property and the department, executed 

prior to the issuance of the building permit, under which 

the owner or developer has agreed to a time specified for 

payment for the fee in lieu (p:£iaF ta tae iseaaftee af tae 

(3) Prior to approval of any [eaeElhieiaft, J change of zoning, 

subdivision, or any other approval for a: 

(A) Residential development [e~~al to DE ~EeateE 

tfiaH fifty] with fifty or more units; or 

(8) Condominium property regime development of 

fifty or more units leE meEe], 



the department shall notify the approving agency of its 

determination on whether [te Ee~eiEe tfte aeaieatien ef 

lane, tfte ~ayment afl it will require the development to 

dedicate land, pay a fee in lieu thereof, or a combination 

of both[+l for the provision of new school facilities. 

[+4+ WRen lana eeeieatien is EeEj'eiEeS, tRe lans sRall Be een're)es 

ta tRe State H~an eam~letian ef tRe 5HSeiviaian 

i~Eevements ane any effsite infEastEeetHEe neeessaEY te 

seEve tae lansl 

~ WRen tRe ~ayment ef a fee in lieH is EeEj'HiEea, tae fee in 

liee sftall se ~ais Basee eft tRe teEms eentaises is tfte 

wEitten a§Eeemestl 

+6+ WaetfteE tae ae~aEtlllent seteaftines tB EeE\leiEe lane aesieatien 

BE tfte ~ayment ef a fee in lieH, eftall Be §'liiees By tRe 

fellewis§' eEiteEiall 

lil The department's determination to require land dedication or 

the payment of a fee in lieu, or a combination of both, 

shall be guided by the following criteria: 

(A) The topography, geology, access, value, and 

location of the land available for 

dedication; 

(B) The size and shape of the land available for 

dedication; 

(C) The location of existing or proposed 

schooling facilities; and 

(0) The availability of infrastructure[~]~ 



[~J ~ The determination of the department as to whether lands 

shall be dedicated or whether a fee in lieu shall be paid, 

or a combination of both, shall be final. 

~ When land dedication is required, the land shall 

be conveyed to the State upon completion of the 

subdivision improvements and any offsite 

infrastructure necessary to serve the land. 

III When the payment of a fee in lieu is required, the fee in 

lieu shall be paid based on the terms contained in the 

written agreement. 

[+etJ ~ In determining the value per acre for any 

new residential development, the fee simple value of the 

land identified for the new or expanded school facility 

shall be based on the appraised fair market value of 

improved, vacant land, zoned for residential use, and 

serviced by roads, utilities, and drainage. An appraiser, 

licensed pursuant to chapter 466K, who is selected and paid 

for by the developer, shall determine the value of the 

land. If the department does not agree with the 

developer's appraisal, the department may engage another 

licensed appraiser at its own expense, and resolve, through 

negotiation between the two appraisers, a fair market 

value. If neither party agrees, the first two appraisers 

shall select the third appraiser, with the cost of the 

third appraisal being shared equally by the department and 



the developer, and the third appraisal shall be binding on 

both parties. 

[(d) TRe devele!3eF eF euneF ef neH Fesidential 

debele!3ments ef ~FeateF tRan fifty units sRall citReF !3ay 

tRe in lieu fee eased en tRe land valuc as detcFmincd in 

sl:leSeetieA (c) eF cenTJcy a!3!3re!3riatc acrca~c as dctcFffiincd 

in suesectien (e). WRen cenveyin~ the fcc siffi!31e interest 

fer the ne~1 er eif!3anded sCReel facility, tRe develepers 

sRall ee creditce. tRe difference eet"Jeen tRC fair marltet 

fee siffi!3le value ef the !3re!3erty ane. the e.evele!3eFs' 

!3re!3eFtienate sRare ef the valMe ef the land as deteFminee. 

in suesectien (e) a~aiFlst any iffi!3act fees feF 

censtructien. Any excess may ee traFlsferred and used as 

credit a~ainst any future lane. er eenstruetien cest 

re~uirements en any ether devele!3ment af tRe State. 

+et) J!l The dollar amount of the fcc in lieu shall 

be determined using the following formula: 

Acres of land [ealeulatee. aeeere.in~) subject to the fee 

in lieu as determined pursuant to subsection [+5+) 121 

multiplied by the value per acre of land determined 

pursuant to subsection [+et) ill." 

SECTION 10. Section 302A-1607, Hawaii Revised 

Statutes, is amended to read as follows: 



"[-f]§302A-1607[-}-] Impact fee[+]l. construction cost 

component[-]l. determining the [ee8~ per uni~.] amount of 

the fee. (a) The construction cost component of the 

school impact [fees shall ee ealeulated usin§' the felleHin§, 

faeters:] fee reguirement for new residential developments 

in a school impact district shall be based on the student 

generation rates established pursuant to section 302A-

1605(a) (1), recent public school construction costs per 

student as provided in subsection (b), the statewide 

percentages of students in permanent school facilities 

within the school impact district as determined pursuant to 

section 302A-1605(a) (3), the cost factors for the twenty

six geographically limited cost districts as provided in 

subsection (c), and the number of single-family and multi

family dwelling units in the development. 

[~ FSE Re" seRssl eSR9EEueEisR, ERe esst peE 9tudeRE fSE eaeR 

seksal type (elemeRtaEY, middle aE iRteEmediate, aRa kigR 

seksel) is ~asea aR tRe teR yeaE a?eEage eeRstEuetieR ef a 

Rew seRssl faeility USiRg tRe HeRslulu assessmeRt aistEiet 

iR 2996 as tke ease. Cssts laE eeRstEuetisR eempletea 

eaElieE tkaR 2996 sRall ee esealatea ts 2Q96 usiR, tRe 

eRgiReeEiR, Rews EeesEa eSRstEuetisR esst iRaelll 

~ FeE ellpansisR sf euistiR, seReel laeilities, ERe eest peE 

stuaeRt feE eaeR sekeel type (elelReREaEY, miadle SE 

iREeEmediate. aRa RiljR seReel) is eased SR ERe teR yeaE 

a"eEalje eeHsEEl:leEieR ef \lRate..-eE eempsReREs aEe EeEjuiEed te 



ellpallEi tRe seReel lisill~ Ule Hellellilli asSeSSRIellt EiistFieE ill 

2996 as tRe basel 

~ ~Re eest peF etlieellt ill stReF aSSeeSRIellt aistZ'ietB BRall be 

Ute eset peF BElisellt ill tRe IISIlSllilli asseSBHleRt eistFiet 

Hlliltiplies by tRe appEBpEiate eest taeteF iR SliBseetieR 

(e). At least eweEY tRFee }eaEB, tRe eepaEtHleRt BRall 

lipEiate tRe eest peZ' stlisellt sasee ell tRe eSlIstElietislI sf a 

Rell pe:fHlallellt seReel taeility, aRe p:feBeRt tRe lI:fittell 

aRalysis te tRe BeaEd feE Eewiewl and 

+4+ StliseRt geReEatieR Fates, aB setilled ill seetieR ~Q2~ l6Q2. 

(e) The st~eeAt ~eAeratieA rate fer eaeh seheel t~e 

(elemeAtary, mieele er iAtermeeiate, aAe hi~h seheel) shall 

ee m~ltipliee ey the eest per st~eeAt fer each seheel type 

(elemeAtary, mieele or iAtermeeiate, ane hi~h scheel) te 

eetermiAe the coet/~Ait iA the eevelepmeAt.] 

(b) The construction cost component impact fee shall 

be based on recent public school construction costs. The 

1997 to 2007 period school construction costs per student, 

adjusted for both the year 2007 and for the Honolulu 

assessment district, are as follows: 

l!l Elementary schools: $35,357 per student; 

l£l Middle and intermediate schools: $36,097 per student; and 

Jll High schools: $64,780 per student. 

The costs per student for other assessment districts shall 

be determined by multiplying the Honolulu assessment 

district costs per student by the applicable cost factor in 



subsection (cl. These costs per student shall be updated 

at least every three years, pursuant to the provisions in 

section 302A-

(cl The State shall be divided into the following 

twenty-six geographically limited cost districts[+], and 

the cost factors listed for each cost district shall be 

applied to the calculation of school construction costs per 

unit pursuant to subsection (dl: 

Cost District School District Cost Factor 

Honolulu Honolulu 1. 00 

Ewa Leeward/Central 1. 00 

Wahiawa Central 1. 05 

Waialua Central 1.10 

Koolaupoko Windward 1. 00 

Koolauloa Windward 1. 00 

Waianae Leeward 1.10 

Hilo Hawaii 1.15 

Puna Hawaii 1. 20 

Kona Hawaii 1. 20 

Hamakua Hawaii 1.20 

South Kohala Hawaii 1.20 

North Kohala Hawaii 1.25 

Pohakuloa Hawaii 1. 25 

Kau Hawaii 1.30 



Wailuku Maui 1.15 

Makawao Maui 1. 25 

Lahaina Maui 1. 30 

Hana Maui 1.35 

Molokai Molokai 1.30 

Lanai Lanai 1. 35 

Lihue Kauai 1.15 

Koloa Kauai 1. 20 

Kawaihau Kauai 1.20 

Waimea Kauai 1. 25 

Hanalei Kauai 1. 25 

[ !a) ."O,t; least; e· .. ery t;Rree years, aaa eoael::l:rreat; ~ .. it;a 

aAY l::I:!3aat;e of tRe eosts !3er stl::l:aeJ'lt, tRe ae!3artlfteAt sRall 

l::I:!3aate tRe reVefll::l:e ereaits aaa !3reseAt tRe ~ .. ritteA aAalysis 

to tRe boara for revie.:. TRe ealel::l:latioA of reveRae 

ereaits sRall be revim.'ea aAa ealel::llatea reeoEjAi2:iaEj tRat 

tRe ilft!3aet fee sRall be set at oAe RaAared !3er eeAt; of tRe 

fair Iftarket vall::l:e of tRe laAa aAa teA !3er eeat of tRe tot;al 

seReol eeAstraetioA eost. 

(e) TRe eOAstraetioA eest; eompoAeAt of tRe impaet 

fees !3er d~:elliAE1 aAit sRall be t;eA !3er eeAt ef tRe alftOaAts 

ealet:tlatea aeeoraiAEj to tRe felloHiAEj fOFlftala: 

C6st "e£ EiI,'e1liR!J 1:IRit fURl [[J 91:1eseetieR (e) Ell 1I\iR1:I6 aRY 

aRle1:lRt ey "AieA tAe £eVeRti:e e£eEiit "e£ EiuelliR!J 1:IRit f£eRl 



5H~5ee~iaB (~) eHeee~S RiBe~y peE eeR~ af ~~e peE HBi~ 

eaBS~EHetiaB eest.] 

(d) The school construction costs per unit for 

single-family and multi-family housing shall be calculated 

separately for each school impact district using the 

formula provided below. Student generation rates are as 

determined in section 302A-1605(a) (1), costs per student 

are as determined in subsection (b), statewide percentages 

of students in permanent buildings are as determined in 

section 302A-1605(a) (3), and cost district factors are as 

provided in subsection (c). The formula, to be determined 

separately for single-family and multi-family units, is as 

follows: 

Elementary school student generation rate per 

unit (xl elementary school cost per student (xl 

statewide percentage of existing elementary 

school students in permanent buildings (xl cost 

district factor; 

plus (+) 

Middle or intermediate school student generation 

rate per unit (xl middle or intermediate school 

cost per student (xl statewide percentage of 

existing middle school students in permanent 

buildings (xl cost district factor: 

plus (+) 



High school student generation rate per unit (x) 

high school cost per student (x) statewide 

percentage of existing high school students in 

permanent buildings (x) cost district factor; 

equals (=) 

School construction cost per unit. 

(e) School construction costs used in the 

determination of impact fees shall be reduced by any 

portion of the revenue credit per unit that exceeds ninety 

per cent of the school construction costs per unit. Where 

revenue credits per unit are less than ninety per cent of 

school construction costs per unit, no credit shall be 

given. The revenue credit per unit figures that are to be 

used in determining the amount of any such revenue credit 

shall be as follows: 

ill Single-family dwelling unit: $2,786; and 

~ Multi-family dwelling unit: $1,428. 

These revenue credit figures shall be updated at least 

every three years, pursuant to the provisions in section 

302A-

(fl The construction cost component impact fee for 

each residential development in a school impact district 

shall be ten per cent of the school construction costs 

attributable to that development, as calculated according 

to the following formula: 



Cost per single-family unit from subsection (d) 

(-) cost reduction per single-family unit from 

subsection (e), if applicable (x) number of 

single-family units (x) 0.10; 

plus (+) 

Cost per multi-family unit from 

subsection (d) (-) cost reduction per 

multi-family unit from subsection (e), 

if applicable (x) number of multi

family units (x) 0.10; 

eguals (=) 

construction cost component impact fee. 

(g) If the only improvements needed in schools 

serving a school impact district involve the expansion of 

existing school facilities, the cost per student for 

elementary, middle or intermediate, and high school shall 

be based on an approximate ten-year average of recent 

construction costs for building components reguired to 

expand the existing school. The department shall conduct 

an analysis to determine the recent average construction 

cost per student for the reguired building components when 

applicable. The formula outlined in subsections (d), (e), 

and (f), with the building component cost per student 

substituted for the school cost per student, shall be used 

to determine part or all of a development's construction 



cost component impact fee that is applicable to the 

expansion of existing school facilities. 

[+£+] (h) The amount of the fee shall be [ia9Feasea] 

adjusted from the date it was determined to the date it is 

paid using the engineering news-record construction cost 

index, or an equivalent index if that index is 

discontinued. 

[~] (i) [MY ae~; Eesiaea~ial aevelopmeat saall ee 

requirea ~o oetaia a] Prior to the issuance of a building 

permit, a written agreement shall be executed between the 

owner or developer of the property and the department, 

under which the owner or developer has agreed to a time 

specified for payment[~) of its [seaool impact fee] 

construction cost component [pEioE to ~ae issuaace of tae 

builaiREj peEmit.) impact fee." 

SECTION 11. Section 302A-1608, Hawaii Revised 

Statutes, is amended to read as follows: 

" [-f]S302A-1608[-}-] Accounting and expenditure 

requirements. 
, { Deleted: E 

(a) Schools serving .~~~!J._ ?~!,j.9?_a_t_e.c! _ ~~~C?C?J.. __ . ,,' 

impact district shall be a separate benefit district. Fees 

collected within each school impact district shall be spent 

only ~~ _ ~~~~~~~~~!y~~~~~e. _~~~~ _ ~~~~~~ _ ~~pact district 

[fer tae purposes 9011eetea.]~ 

{ DeIeIi!d: wi thin 



(b) Land dedicated by the developer shall be used 

only as a site for the construction of one or more new 

schools or for the expansion of existing school 

facilities [7] serving the school impact district. 

l£l If the land is [fteYef] not used for [~] ~ 

school facilitY[r] within twenty years of its dedication, 

it shall be returned to the developer, or the developer's 

successor in interest. 

l£l Once used[r] for school facilities, all or part 

of the land may be later sold[, with the proeeeds]L 

provided that the school facilities located thereon are 

determined to no longer be needed. Proceeds from this sale 

shall be used to acquire land for school facilities or to 

construct needed school facilities ~eryi~g ~he same school 

impact district. 

[-te+-] ill Fee in lieu funds may be used for [ellpeHoes 

related to ae~uiriH~ a pieee of laHd,] school site land 

acguisition and related expenses, including but not limited 

to surveying, appraisals, and legal fees. Fee in lieu 

funds may be used for construction costs where the 

department determines that there is no foreseeable future 

need for acguiring additional land for a new school site or 

an existing school site expansion ~hat serves the school 

impact district. Such funds shall not be used for the 

1 Deleted: in 

1 Deletied: in 



maintenance or operation of existing schools in the 

district, [eefistr~etiefi eests, ifiel~aifi~ arehi~eet~ral, 

~erffiittifiq, er finaneinq eests,] or for administrative ' 

expenses. 

[(a) I~aet fees fer the eefistr~etien eest ee~efiefit 

shall ~e ~sea efily fer the eests ef fieH seheel faeilities 

that eu~afias the stuaent ea~aeity ef eJ[istifi~ seheels er 

asss stusefit ea~aeity ifi fie' .. seheels. Seheel i~aet fees 

ffiay fiet ~e ~ses te l!'e~laee afi enistiAq seheel lecatea 

\lithiA the saffie scheel i~aet sistriet, either en the saffie 

site er en a sifferefit site.] 

(fl Construction cost component impact fees may be 

used for the construction of new school facilities, 

including school site land acguisition where the department 

determines that there is a greater need. 

(gl If construction cost component impact fees are 

used for construction, the fees shall be used for the costs 

of new school facilities that expand the student capacity 

of existing schools or add student capacity in new 

schools. Eligible construction costs include but are not 

limited to planning, engineering, architectural, 

permitting, financing, and administrative expenses, and any 

other capital eguipment expenses pertaining to educational 

facilities. 



(h) Construction cost component impact fees shall not 

be expended for: 

i!l The maintenance or operation of existing schools in the 

district; 

11l Portable or temporary facilities; or 

~ The replacement of an existing school located 

within the same school impact district, either on 

the same site or on a different site. 

[1ft the eveftt of] (i) If the closure, demolition, or 

conversion of an existing permanent department facility 

within a school impact district [~] has the effect of 

reducing student capacity, an amount of new student 

capacity in permanent buildings equivalent to the lost 

capacity shall not be funded with [ftOft school] school 

impact fee revenue. [Eligible eoftstr~etioft eosts iftel~ae 

b~t are ftot limitea to ~laftftiftg, eftgifteeriftg, 

arehiteet~ral, ~ermittiftg, fiftafteiftg, afta aamiftistrative 

en~eflses, afta afty other ea~ital eq~i~meftt en~eftses 

~ertaiftiftg to ea~eatioftal facilities. I~aet fees for the 

eeftstruetioft cost ee~ofteftt shall ftot ee ell~eAaea fer: 

+±+ ."zfty eest;s Felat;ea t;a t;he aefll1isitiefl af laflal 

~ The maiflteflaftee aF apeFatiaft af enistift§' sehaale ift the 

aistFietl aF 

~ PaEtable eF tempeFaF} faeilit;ies. 



(e) Impaet fees aRd fees) (j) Fees in lieu of land 

dedication, Eroceeds from the sale of all or Eart of an 

existing: school site that has been dedicated by a develoEer 

Eursuant to the reguirements of this subEart, and 

construction cost comEonent imEact fees shall be expended 

or encumbered within twenty years of the date of 

collection. Fees shall be considered spent or encumbered 

on a first-in, first-out basis. An expenditure plan for 

[~] all collected impact fees shall be incorporated into 

the annual budget process of the department and subject to 

legislative approval of the budget." 

SECTION 12 . Section 302A-1609, Hawaii Revised 

Statutes, is amended to read as follows: 

n[.f)§302A-1609B-) Refunds[ ... ] of fees. If [-t-Re] ~ fee 

in lieu of land dedication or a construction cost comEonent 

impact fee is not expended within twenty years of the date 

of collection, the department shall either: 

(1) Refund to the developer, or the developer's successor in 

interest, the amount· of the fee in lieu paid and any 

interest accrued thereon: or 

(2) Recommit Eart or all of the fees for another 

twenty-year period for construction of new schools ~e~ving 

the school impact district, as authorized by the developer 

or the developer's successor." 

-1 Deleted: in 



SECTION 13. Section 302A-1610, Hawaii Revised 

Statutes, is amended to read as follows: 

"[tlS302A-1610[H Credits for excess land 

dedication. (a) Any [~ersaAl owner of a development 

subject to the land [aeaicatiaAl component impact fee 

requirements pursuant to this [t 1 subpart [] !My a~~ly fer 

creait a~aiAst aAY similar aeaieatieA eF ~aymeAt aeee~tea 

aAa Feceivea by the ae~aFtmeAt faF the ~Fejeet.l who 

dedicates more land for school facilities than is required 

for that development shall receive credit for the excess 

dedicated land area. 

(b) A credit received pursuant to subsection (a) may 

be applied to the land component impact fee requirement for 

any future development by the same owner in the same school 

impact district, or with the written approval of the owner 

of the credit, to any future development by a different 

owner in the same school impact district. 

[+e+l l£l Any credit provided for under this section 

shall be based on the value[Tl determined in the manner 

provided under section 302A-1606. 

[ (e) Sllcess eFeaits faF laAa eeAtFibl:1tieAs ~FiaF te 

JI:11}' 3, 2997 shall be basea eA the vall:1e,l 

(d) Credits for land dedications made prior to the 

July 1, 2009 that are in excess of a developer's 



reguirement under this subpart shall be based on the 

determined value of the excess dedication; provided that 

the credit amount shall not exceed the value of the 

dedication or fee in lieu required under this 

[+)subpart[tJ. 

(e) In addition to or instead of applying such 

credits to future developments, the department may execute 

with an owner of credits an agreement to provide for 

partial or full reimbursement from the school impact fee 

payments collected from other developers within the same 

school impact district. The reimbursements shall not 

exceed the amount of the fee revenues available in the 

account for that school impact district." 

SECTION 14. Section 302A-1611, Hawaii Revised 

Statutes, is amended to read as follows: 

n[-tl§302A-1611[tl Credits for excess contributi.ons or 

advance payment of requi.red constructi.on cost component 

i.mpact fees. (a) Any [a~~lieaHt 9uBjeet te tae seaeel) 

owner of a development subject to the construction cost 

component impact fee requirements pursuant to this 

[+) subpart [] lIlay a~~ly feF] shall receive credit for any 

[silftilaF eeHtFieutieH, ~a)'lfteHt, eF] private construction or 

monetary contribution toward the construction of public 

school facilities that is accepted and received by the 



department[. He eFe~it shall be a~theFiEe~ a~aiflst the 

impact fees in lieu af lane ~eeicatien.l for the 

development, and is in excess of the impact fee required 

under this subpart for that development. For the purposes 

of this section, the private construction of school 

facilities is a "public work" pursuant to chapter 104. 

(b) Any excess contribution credit pursuant to 

subsection (a) may be applied to the construction cost 

component impact fee requirement for any future development 

by the same owner in the same school impact district, or 

with the written approval of the owner of the credit, to 

any future development by a different owner in the same 

school impact district. 

(c) In addition to or instead of applying the credits 

to future developments, the department may execute with an 

owner of the credits an agreement to provide for partial or 

full reimbursement from the impact fee payments collected 

from other developers within the same school impact 

district. The reimbursements shall not exceed the amount 

of the impact fee revenues available in the account for 

that school impact district. 

[(b) A eFe~it may be a~~liea enly a~ainst seheel 

im~act fees that He\:llel: etheFlJise be eI:\:le feE neu f'esiaential 



de'J'ela!3ments far HAieA tAe !3a~ent ar eaHtrieution Has 

aE!Jreed to in a Hritten edueational eantrieutiaH a~reement.] 

(d) Any owner of a development shall receive credit 

for any part of its reguired construction cost component 

impact fee that, with the approval of the department, is 

paid in advance of the time specified in the written 

agreement executed in accordance with section 302A

l607(i). The department shall maintain an accounting of 

the amount of the credit applicable to the new residential 

development and shall reduce the amount of the credit by 

the amount of the [seAool] impact fees that would otherwise 

be due for each building permit issued for the new 

residential development. After the credit balance is 

exhausted, no additional credits shall be applied to 

subsequent building permits issued within the new 

residential development. 

[(e) If !3rivate eanstruetian af seAool faeilities is 

!3ro!3ased h) a de'J'elo!3er after July 3, 2997, if tAe !3ro!3osed 

eonstruetion is aeee!3taele to tAe de!3artment, aRa if tAe 

¥ahle af tAe !3ro!3osea eonstruetion eueeeds tAe tetal iHl!3aet 

fees tAat \/ould he due fram tAe de. elo!3meftt, tAe ae!3artmeftt 

sAall eueeute witA tAe develo!3er an aE!Jreemeftt ta !3roviae 

reimeursement for tAe eneess eredit from tAe iHl!3aet fees 

eollected from otAer aevelo!3ers ,dtAin tAe same eeftefit 



district. Fer tAe ~Mr~eses ef tAis sectien, tAe ~rivate 

censtractien ef sCAeel facilities is a "~a~lic werk" 

~arsaant te eAa~teF 104.]" 

SECTION 15. This Act does not affect rights and 

duties that matured, penalties that were incurred, and 

proceedings that were begun, before its effective date . 

SECTION 16. Statutory material to be repealed is 

bracketed and stricken. New statutory material is 

underscored. 

SECTION 17. This Act shall take effect on July 1, 

2009 . 

INTRODUCED BY: 



 
 

February 2, 2009 
 

Senator Norman Sakamoto, Chair 
COMMITTEE ON EDUCATION AND HOUSING 
Conference Room 225 
State Capitol 
415 South Beretania Street 
 
Senator Sakamoto: 
 
Subject: Senate Bill No. 733 Relating to Education 
 
My name is Jim Tollefson, President of the Chamber of Commerce of Hawaii.  The 
Chamber of Commerce of Hawaii works on behalf of its members and the entire business 
community to: 
 

• Improve the state’s economic climate 
• Help businesses thrive 

 
The Chamber of Commerce of Hawaii is opposed S.B. No. 733 as proposed. 
 
We understand that the purpose of this Act is to clarify the law for determining school 
impact fees for financing new or expanding existing DOE schools or facilities. 
 
Several of our members participated on the Working Group you established to develop 
the legislation that resulted in Act 245, Session Laws of Hawaii 2007 being passed. 
 
The underlying intend of the Act 245 was to: 
 

1. Identify areas of projected growth; 
2. Provide a transparent methodology for calculating school impact fees for 

single and multi family units; 
3. Disclose the fact that communities generate a higher number of students 

initially when young families populate a community and overtime, the 
student enrollment decreases toward a “steady-state” situation.  Schools in 
these areas need to accommodate the high initial student generation and 
lower long-term student generation numbers; 

4. Recognize that the overall student enrollment in public schools has not 
changed significantly over the last 30 years.  It has remained at 
approximately 175,000 annually; however, the location or distribution of the 
student population has changed over time.  As new schools are needed in high 
growth areas, what should be done with under-utilized schools in older 
communities; 

5. Apply the new impact fee law to a specific high growth area on a trial or pilot 
basis in order to determine where clarification is needed in the new law. 
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We understand that the DOE has identified the West Hawaii region as the area of high 
growth for the application of Act 245.  We also understand that one or more community 
meetings were held in West Hawaii in November 2008. 
 
We are not aware of the outcome of these meetings and what specific clarification to Act 
245 is being proposed now as a result of these meetings. 
 
We believe that it is premature to amend Act 245 until such time as the implementation 
of the Act has been fully vetted through a pilot project or trail application as was 
envisioned when Act 245 was enacted. 
 
Without the background or justification of what the specific problems are in Act 245, it is 
difficult for us to properly assess the proposed changes to Act 245. 
 
Lacking the background or justification, all we can do is provide comments to specific 
sections of the bill.   
 
The example referred in Section 1 of the bill is not correct as the transfer of fees between 
designated districts was not the intent of Act 245 as it would be illegal.  The intent was to 
provide a credit to developer who provided more land for the school sites than would be 
required in the impact fee calculations.  For example, if the DOE required 10 acres but 
the student generation for one developer would result in the land contribution of only 8 
acres, the developer may provide the DOE with the entire 10 acre site provided they get a 
credit on the additional 2 acres that may be applied at a different project site. 
 
Section 302A, page 2 refers to Section 302A-1606(b) which is essentially the 10 year 
average for school sizes.  Section 302A-1606 (b) on page 17 identifies the years as 1997 to 
2007.  Should be changed to wording that refers to the immediate 10 year period to avoid 
having to come in every 3 years to change the 10 year term in the statute. 
 
Page 6, Construction cost component impact fee defines construction of new schools and 
expansion of existing schools.  These two cost items could be entirely different as the 
construction cost for a new, Greenfield type of development would be substantially 
different from an in-fill development that required a multiple level development to 
accommodate student enrollment projections.  Blending the two costs may result in 
imbalance when the formula is applied to a specific project.  Is the thought to have two 
separate categories of construction cost and application or is it simply applied as a 
blended average? 
 
Page 8 and 9 Recent School site area averages deletes the student enrollment capacities 
and school sizes from the statutes.  There is no explanation as to why this is being done 
as one of the underlying goals of the impact fee law was to provide “transparency” to the 
process so the public and developers know and understand what the DOE standards are 
for student enrollment and school sizes.  This also provides some insight into the 
expected level of service the DOE is providing as the standard needs to be applied to 
“EXISTING” as well as new schools.  The expectation is that any student in Hawaii’s 
public school system should at a minimum be provided with the same type of learning 
environment no matter what public school they attend.  Please explain the need to 
remove the school acreage requirements and enrollment standards from Act 245. 
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Page 9 Revenue Credit, please explain what the problem is that warranted the proposed 
language changes to Act 245. 
 
Page 10, School Impact fee, this section is being deleted; however, the intent of the 
legislation was to establish the public policy for how much of the new school 
construction should be passed on to new developments.  The policy decision from the 
legislature was that this contribution should be 10%.  Why is this section of Act 245 being 
deleted?  Please explain. 
 
Page 12, Designation of school impact districts.  Is there any status report or discussion 
of what work has been done on the designation of impact districts and how this process 
resulted in the need for changes to Act 245?  Please explain. 
 
Page 13, has any analysis been done on the designated school impact districts?  If so, 
where is the analysis?  If not, why are changes being proposed to Act 245 if no analysis 
has been done on the designated school impact districts? 
 
Page 13, why are the changes being made to section 8 of the bill deleting entire 
provisions and inserting entirely different language which seems to rephrase the sections 
that are being deleted.  Of the eight (8) items listed in Section 8, the proposed revisions 
reduce the overall items to five (5) with not explanation of why the reduction is needed 
or desired.  Without an explanation of what is being proposed and why, it is difficult to 
understand the proposed changes. 
 
Page 17, 302A-1606 (b) lists the 10 year period as 1997 to 2007, this should be changed 
to refer to the immediate preceding 10 years to avoid the need to amend the statutes each 
time the averages change. 
 
Page 23, the entire section (d) regarding credits is being deleted.  Please explain how a 
developer may get a credit for providing more land than would be required in the impact 
fee calculation, or is it the intend to disallow this type of credit and require DOE to 
purchase land from the same or different developer to achieve the desired school size?  
Please explain. 
 
Page 25 item 2 is being deleted.  How are the construction costs for new school 
construction and infill or expansion of existing schools going to be handled?  Is the 
intent to come up with one blended or average construction cost for the combined new 
and expansion school projects?  Please explain. 
 
Page 26, (b) lists the 10 year period as 1997 to 2007, this should be changed to refer to 
the immediate preceding 10 years to avoid the need to amend the statutes each time the 
averages change. 
 
Page 28, (c) this section is being deleted; however, the intent of the legislation was to 
establish the public policy for how much of the new school construction should be passed 
on to new developments.  The policy decision from the legislature was that this 
contribution should be 10%.  Why is this section of Act 245 being deleted?  Please 
explain. 
 
Page 32 and 33, Accounting and expenditure requirements, item (d) proposes to allow 
that the sale of lands acquired and used for public school purposes if in the future the 
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site is no longer needed for school purposes.  This section has been expanded to allow 
that the proceeds from the land sale can be used to construct new facilities.  We question 
the wisdom of this type of co-mingling of land and improvement assets.  Lands held and 
used for public schools could be viewed as a “trust” meaning that the lands should be 
managed from the standpoint of being permanent.  Allowing the land asset to be reduced 
over time by converting its value from land (real estate) to vertical construction costs 
would in the long term, diminish the trust asset.  More discussion is needed on the long-
term implications of this type of decision as it could be viewed as undermining the long-
term interest of preserving our educational land assets. 
 
Page 35, item (h) (3) prohibits the use of construction cost impact fees for 
redevelopment of an existing school site either at the existing location or different site in 
the same district.  Please explain the rational for taking this position which would appear 
to severely restrict the DOE’s ability to reposition its school assets over time especially in 
situation where Transit Orient Development will be occurring.  School sites in existing 
urban areas represent some of the largest parcel under single ownership in the urban 
core.  Limiting flexibility in funding and redevelopment would appear to be a strategic 
mistake as this time.  Please explain. 
 
Page 38, item (d) why is this section required as it relates to agreements executed prior 
to July 1, 2009. 
 
Page 40, item (c) why is this entire section being deleted?  It removes any flexibility to 
allow a private developer to assist in the construction of a school facility.  It is unclear 
why this section is being removed.  Please explain. 
 
As stated earlier, our comments are limited to specific sections of the bill and may not 
reflect all our concerns because of our in ability to determine why the specific changes 
are being proposed. 
 
We cannot support SB No. 733 as proposed. 
 
Thank you for the opportunity to provide comments. 
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Senator Norman Sakamoto, Chair 
COMMITTEE ON EDUCATION AND HOUSING 
Conference Room 225 
State Capitol 
415 South Beretania Street 
 
Senator Sakamoto: 
 
Subject: Senate Bill No. 733 Relating to Education 
 
My name is Dean Uchida, Vice President of the Hawaii Developers’ Council (HDC).  We 
represent over 200 members and associates in development-related industries. 
The mission of Hawaii Developers' Council (HDC) is to educate developers and the public 
regarding land, construction and development issues through public forums, seminars and 
publications. 
 
It is also the goal of HDC to promote high ethics and community responsibility in real estate 
development and related trades and professions.   
 
The HDC is opposed S.B. No. 733 as proposed. 
 
We understand that the purpose of this Act is to clarify the law for determining school impact 
fees for financing new or expanding existing DOE schools or facilities. 
 
Several of our members participated on the Working Group you established to develop the 
legislation that resulted in Act 245, Session Laws of Hawaii 2007 being passed. 
 
The underlying intend of the Act 245 was to: 
 

1. Identify areas of projected growth; 
2. Provide a transparent methodology for calculating school impact fees for single and 

multi family units; 
3. Disclose the fact that communities generate a higher number of students initially 

when young families populate a community and overtime, the student enrollment 
decreases toward a “steady-state” situation.  Schools in these areas need to 
accommodate the high initial student generation and lower long-term student 
generation numbers; 

4. Recognize that the overall student enrollment in public schools has not changed 
significantly over the last 30 years.  It has remained at approximately 175,000 
annually; however, the location or distribution of the student population has changed 



over time.  As new schools are needed in high growth areas, what should be done 
with under-utilized schools in older communities; 

5. Apply the new impact fee law to a specific high growth area on a trial or pilot basis in 
order to determine where clarification is needed in the new law. 

 
We understand that the DOE has identified the West Hawaii region as the area of high growth 
for the application of Act 245.  We also understand that one or more community meetings were 
held in West Hawaii in November 2008. 
 
We are not aware of the outcome of these meetings and what specific clarification to Act 245 is 
being proposed now as a result of these meetings. 
 
We believe that it is premature to amend Act 245 until such time as the implementation of the 
Act has been fully vetted through a pilot project or trail application as was envisioned when Act 
245 was enacted. 
 
Without the background or justification of what the specific problems are in Act 245, it is 
difficult for us to properly assess the proposed changes to Act 245.  As such, we cannot support 
SB No. 733 as proposed. 
 
Thank you for the opportunity to provide comments. 
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Honorable Norman Sakamoto, Chair 
Senate Committee on Education and Housing 
State Capitol, Room 225 
Honolulu, Hawaii  96813 
 
  RE:  SB 733 “Relating to Education” 

 
Chair Sakamoto and Members of the Committee on Education: 
 
I am Karen Nakamura, Chief Executive Officer of the Building Industry Association of 
Hawaii (BIA-Hawaii).  Chartered in 1955, the Building Industry Association of Hawaii is 
a professional trade organization affiliated with the National Association of Home 
Builders, representing the building industry and its associates. BIA-Hawaii takes a 
leadership role in unifying and promoting the interests of the industry to enhance the 
quality of life for the people of Hawaii.  
 
BIA-HAWAII is opposed S.B. No. 733 as proposed. 
 
We understand that the purpose of this Act is to clarify the law for determining school 
impact fees for financing new or expanding existing DOE schools or facilities. 
 
Several of our members participated on the Working Group you established to develop 
the legislation that resulted in Act 245, Session Laws of Hawaii 2007 being passed. 
 
The underlying intend of the Act 245 was to: 
 

1. Identify areas of projected growth; 
2. Provide a transparent methodology for calculating school impact fees for 

single and multi family units; 
3. Disclose the fact that communities generate a higher number of students 

initially when young families populate a community and overtime, the 
student enrollment decreases toward a “steady-state” situation.  Schools in 
these areas need to accommodate the high initial student generation and 
lower long-term student generation numbers; 

4. Recognize that the overall student enrollment in public schools has not 
changed significantly over the last 30 years.  It has remained at 
approximately 175,000 annually; however, the location or distribution of the 
student population has changed over time.  As new schools are needed in high 
growth areas, what should be done with under-utilized schools in older 
communities; 

5. Apply the new impact fee law to a specific high growth area on a trial or pilot 
basis in order to determine where clarification is needed in the new law. 



 
We understand that the DOE has identified the West Hawaii region as the area of high 
growth for the application of Act 245.  We also understand that one or more community 
meetings were held in West Hawaii in November 2008. 
 
We are not aware of the outcome of these meetings and what specific clarification to Act 
245 is being proposed now as a result of these meetings. 
 
We believe that it is premature to amend Act 245 until such time as the implementation 
of the Act has been fully vetted through a pilot project or trail application as was 
envisioned when Act 245 was enacted. 
 
Without the background or justification of what the specific problems are in Act 245, it is 
difficult for us to properly assess the proposed changes to Act 245. 
 
Lacking the background or justification, all we can do is provide comments to specific 
sections of the bill.   
 
The example referred in Section 1 of the bill is not correct as the transfer of fees between 
designated districts was not the intent of Act 245 as it would be illegal.  The intent was to 
provide a credit to developer who provided more land for the school sites than would be 
required in the impact fee calculations.  For example, if the DOE required 10 acres but 
the student generation for one developer would result in the land contribution of only 8 
acres, the developer may provide the DOE with the entire 10 acre site provided they get a 
credit on the additional 2 acres that may be applied at a different project site. 
 
Section 302A, page 2 refers to Section 302A-1606(b) which is essentially the 10 year 
average for school sizes.  Section 302A-1606 (b) on page 17 identifies the years as 1997 to 
2007.  Should be changed to wording that refers to the immediate 10 year period to avoid 
having to come in every 3 years to change the 10 year term in the statute. 
 
Page 6, Construction cost component impact fee defines construction of new schools and 
expansion of existing schools.  These two cost items could be entirely different as the 
construction cost for a new, Greenfield type of development would be substantially 
different from an in-fill development that required a multiple level development to 
accommodate student enrollment projections.  Blending the two costs may result in 
imbalance when the formula is applied to a specific project.  Is the thought to have two 
separate categories of construction cost and application or is it simply applied as a 
blended average? 
 
Page 8 and 9 Recent School site area averages deletes the student enrollment capacities 
and school sizes from the statutes.  There is no explanation as to why this is being done 
as one of the underlying goals of the impact fee law was to provide “transparency” to the 
process so the public and developers know and understand what the DOE standards are 
for student enrollment and school sizes.  This also provides some insight into the 
expected level of service the DOE is providing as the standard needs to be applied to 
“EXISTING” as well as new schools.  The expectation is that any student in Hawaii’s 
public school system should at a minimum be provided with the same type of learning 
environment no matter what public school they attend.  Please explain the need to 
remove the school acreage requirements and enrollment standards from Act 245. 
 



Page 9 Revenue Credit, please explain what the problem is that warranted the proposed 
language changes to Act 245. 
 
Page 10, School Impact fee, this section is being deleted; however, the intent of the 
legislation was to establish the public policy for how much of the new school 
construction should be passed on to new developments.  The policy decision from the 
legislature was that this contribution should be 10%.  Why is this section of Act 245 being 
deleted?  Please explain. 
 
Page 12, Designation of school impact districts.  Is there any status report or discussion 
of what work has been done on the designation of impact districts and how this process 
resulted in the need for changes to Act 245?  Please explain. 
 
Page 13, has any analysis been done on the designated school impact districts?  If so, 
where is the analysis?  If not, why are changes being proposed to Act 245 if no analysis 
has been done on the designated school impact districts? 
 
Page 13, why are the changes being made to section 8 of the bill deleting entire 
provisions and inserting entirely different language which seems to rephrase the sections 
that are being deleted.  Of the eight (8) items listed in Section 8, the proposed revisions 
reduce the overall items to five (5) with not explanation of why the reduction is needed 
or desired.  Without an explanation of what is being proposed and why, it is difficult to 
understand the proposed changes. 
 
Page 17, 302A-1606 (b) lists the 10 year period as 1997 to 2007, this should be changed 
to refer to the immediate preceding 10 years to avoid the need to amend the statutes each 
time the averages change. 
 
Page 23, the entire section (d) regarding credits is being deleted.  Please explain how a 
developer may get a credit for providing more land than would be required in the impact 
fee calculation, or is it the intend to disallow this type of credit and require DOE to 
purchase land from the same or different developer to achieve the desired school size?  
Please explain. 
 
Page 25 item 2 is being deleted.  How are the construction costs for new school 
construction and infill or expansion of existing schools going to be handled?  Is the 
intent to come up with one blended or average construction cost for the combined new 
and expansion school projects?  Please explain. 
 
Page 26, (b) lists the 10 year period as 1997 to 2007, this should be changed to refer to 
the immediate preceding 10 years to avoid the need to amend the statutes each time the 
averages change. 
 
Page 28, (c) this section is being deleted; however, the intent of the legislation was to 
establish the public policy for how much of the new school construction should be passed 
on to new developments.  The policy decision from the legislature was that this 
contribution should be 10%.  Why is this section of Act 245 being deleted?  Please 
explain. 
 
Page 32 and 33, Accounting and expenditure requirements, item (d) proposes to allow 
that the sale of lands acquired and used for public school purposes if in the future the 



site is no longer needed for school purposes.  This section has been expanded to allow 
that the proceeds from the land sale can be used to construct new facilities.  We question 
the wisdom of this type of co-mingling of land and improvement assets.  Lands held and 
used for public schools could be viewed as a “trust” meaning that the lands should be 
managed from the standpoint of being permanent.  Allowing the land asset to be reduced 
over time by converting its value from land (real estate) to vertical construction costs 
would in the long term, diminish the trust asset.  More discussion is needed on the long-
term implications of this type of decision as it could be viewed as undermining the long-
term interest of preserving our educational land assets. 
 
Page 35, item (h) (3) prohibits the use of construction cost impact fees for 
redevelopment of an existing school site either at the existing location or different site in 
the same district.  Please explain the rational for taking this position which would appear 
to severely restrict the DOE’s ability to reposition its school assets over time especially in 
situation where Transit Orient Development will be occurring.  School sites in existing 
urban areas represent some of the largest parcel under single ownership in the urban 
core.  Limiting flexibility in funding and redevelopment would appear to be a strategic 
mistake as this time.  Please explain. 
 
Page 38, item (d) why is this section required as it relates to agreements executed prior 
to July 1, 2009. 
 
Page 40, item (c) why is this entire section being deleted?  It removes any flexibility to 
allow a private developer to assist in the construction of a school facility.  It is unclear 
why this section is being removed.  Please explain. 
 
As stated earlier, our comments are limited to specific sections of the bill and may not 
reflect all our concerns because of our in ability to determine why the specific changes 
are being proposed. 
 
We cannot support SB No. 733 as proposed. 
 
Thank you for the opportunity to provide comments. 
 

 
Executive Vice President and Chief Executive Officer 
BIA-Hawaii 
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February 2, 2009 

Senate Committee on Education and Housing 

VIA Capitol Website 

Hearing Date: Monday, February 02, 2009, 1:15 p.m. in CR 225 

Testimony in Opposition to SB 733 - Relating to Education 
(Clarification of School Impact Fee Districts) 

The Honorable Chair Norman Sakamoto, Vice-Chair Michelle Kidani and Senate 
Education and Housing Committee Members: 

My name is Dave Arakawa, and I am the Executive Director of the Land Use Research 
Foundation of Hawaii (LURF), a private, non-profit research and trade association 
whose members include major Hawaii landowners, developers and a utility company. 
One of LURF's missions is to advocate for reasonable, rational and equitable land use 
planning, legislation and regulations that encourage well-planned economic growth and 
development, while safeguarding Hawai'i's significant natural and cultural resources and 
public health and safety. 

We appreciate the opportunity to provide our testimony in opposition to SB 733 
which calls for a clarification of the law to determine school impact fees for financing 
new or expanding existing Department of education (DOE) schools or facilities. The 
School impact fee law was established by Act 245 (2007), and was based on input, 
coordination and discussion among various stakeholders, including LURF. 
Recent efforts by the DOE to establish an impact fee policy for West Hawaii, have raised 
numerous concerns and issues from the community, as well as by DOE personnel. Now 
this bill proposes to make other changes in the implementation of Act 245. We believe 
that more discussion is necessary among the public stakeholders, DOE, 
State, and its departments about the effectiveness of impact fees and its overall need 
or lack thereof, and the issues sought to be clarified by SB 733. Thus, we respectfully 
request this Committee to hold SB 733. 

Background. The State of Hawaii, Department of Education has approximately the 
same number of students today (+/-180,000) as they did 30 years ago. Today, the 
student population is spread across 285 public schools state-wide (K thru 12). The 
difference today from 30 years ago is that the distribution of the student population has 
been dispersed across the state. This creates situations where existing assets (school 
sites) are underutilized and provides opportunities to reposition these real estate assets 
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for future needs. This could involve redevelopment of the site for a new school, allowing 
for mixed use with a redeveloped school and possibly teacher housing, or provide for 
new revenue sources based on long term leasing of the property. The legislature passed 
Act 245, Session Laws of Hawaii 2007, adopting the concept of impact fees. However, in 
order to implement a program of school impact fees, it was understood that the DOE and 
stakeholders would work together on a pilot project. 

SB 733. SB 733 states that the purpose of the bill is to "clarify" the sections oflaw 
pertaining to school impact fees to facilitate the provision of land and collection of fees 
for public schooL 

LURF's Position. We appreciate the opportunity to provide our testimony in 
opposition to SB 733. We are requesting that this Committee hold SB 733, to allow 
more discussion and consensus among the public stakeholders, the DOE, State and its 
departments. As noted above, our position is based on the fact that the original impact 
fee law, Act 245, was crafted based on input from public stakeholders, and that the same 
practice should be applied to SB 733. We also oppose the approval of SB 733, based on 
problems and issues raised relating to DOE's recent attempts to move toward 
implementation of impact fees in West Hawaii, and DOE's failure to validate the 
collection of impact fees in West Hawaii. 

The following are some examples of the difficulty the DOE has had in connecting impact 
fees with the community it supposed to serve in West Hawaii. Despite a record of 
declining school enrollment, DOE is planning for 34 new DOE schools in West 
Hawaii within the next 10 years, and substantial impact fees, which would 
increase the cost of a home for new homeowners. Among other things, DOE's 
West Hawaii proposal raised the following issues: 

• More information is necessary to determine the potential backlash of 
impact fees. A study should be conducted to carefully collect, review 
and analyze data, alternatives and have more community input before 
increasing housing costs on new homeowners. A recent Fact Sheet 
provided by the Department of Education ("DOE"), confirms that new 
homeowners who purchase affordable. single family homes on the outer edge of 
urban growth will be hit the hardest by the proposed impact fees! This is totally 
inconsistent with the need to build more affordable housing that members of the 
workforce can afford. Before imposing such impact fees - which will have a 
detrimental impact on the working residents of Hawaii - the State of Hawaii with 
the Department of Education should be obligated to: 

o Provide a true, in-depth analysis, including statistical data, analysis, 
trends and assumptions, and make that information available for public 
review; 

o Instead of merely reporting the enrollment figures, an in-depth review 
and analysis of the potential for making more efficient use of existing 
facilities within the proposed school impact district, including issues 
relating to the underutilization of schools (schools with less enrollment 
than capacity) and over-capacity schools should be conducted; 

o Also a study could be done to conduct an in-depth review and analysis of 
the impact of changing school size and design standards within particular 
school impact districts, including school district boundary adjustments, 
consolidation and closure of schools; 
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o A list of proposed new schools and expansion of existing public school 
facilities, realistic timetables for construction and the detailed costs of 
such new facilities should be identified; 

o Stakeholders should engage in a real commitment to seek community 
input, by holding more meetings with the residents of potentially affected 
areas. 

• There are no need for schools where impact fees are being collected. 
Recently, DOE proposed an impact fee district for West Hawaii to 
build more new schools, when the facts show that public school 
student enrollment is declining. It is our understanding that a recent study 
by Ho'okuleana LLC of the statistical long-term and short-term trends based on 
demographics and population changes, new residential construction and public 
school enrollment show that even with an increasing population and new 
residential construction - public school enrollment in West Hawaii is declining. 

• No Written Analysis of the Need for More Schools. The DOE has 
provided a "Fact Sheet" with projections of additional residential development 
and conclusions, but DOE has not prepared a "Written Analysis" to 
support the need for a school impact district and has not made an 
Analysis available to the public, as required by §302A-D(a) and (b). 
The DOE Fact Sheet merely states its projections for new residential units and 
follows it with conclusions that the public schools in the area will exceed capacity 
over a 25 year period. There is no analysis, data, or factual evidence that DOE's 
projections and conclusions are based on an analysis oflong-term and short-term 
statistics and trends for the West Hawaii area, based on: 

o demographics and population changes; 
o recent residential construction and projections based on various state and 

county land use, growth, density and other applicable plans; and 
o any justifiable correlation showing an increase in public school 

enrollment. 

• There is no proven a "rational nexus" or a "proportionate nexus" to 
justify impact fees - For example, facts show that increasing 
population and residential construction in West Hawaii does not 
result in increased public school enrollment. Prior to implementing an 
impact fee, the law requires the DOE to prove that a "rational nexus" exists 
between the increasing population and residential construction in West Hawaii 
and increased public school enrollment, which will create a need for new or 
expanded public school facilities. After proving that a "rational nexus" exists the 
DOE must also prove that the proposed impact fees present a "proportionate 
nexus" between the impact fees and the student demand by the new residential 
development. It is our understanding that a recent study by Ho' okuleana LLC 
(which did include an analysis of the statistical long-term and short-term trends 
based on demographics and population changes, new residential construction 
based on various state and county land use, growth, density and other applicable 
plans, and public school enrollment) - - shows that there is no apparent 
correlation between the increasing population, new residential construction and 
public school enrollment. 
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• DOE's Fact Sheets do not include facts, analysis, or proposals 
regarding whether costly construction of new schools can be avoided, 
because several West Hawaii public schools have less enrollment than 
capacity and there is room in existing schools to accommodate 
increases in public school enrollment. It is also our understanding that the 
Ho'okuleana study shows that a number of schools in the proposed West Hawaii 
school impact district are currently under-utilized, having less enrollment than 
their capacity, and that some of the schools in the district with excess capacity 
also allow Geographic Exceptions (students living outside of the school district) 
which increase enrollment. This important information and data is not provided 
or analyzed in DOE's Fact Sheets. 

• DOE's Fact Sheets do not include facts, analysis or proposals 
regarding whether the DOE can prudently adjust school district 
boundaries to accommodate additional students and avoid costly 
construction of new schools and impact fees on new owners of 
affordable homes. One possible alternative to the issue of increasing 
enrollments would be to adjust school complex district boundaries to deal with 
the problems of underutilized schools (with less enrollment than capacity) and 
schools that are over-capacity. As noted in the Ho'okuleana, LLC study, such 
boundary changes could serve to maximize the utilization of school facilities. The 
DOE Fact Sheets does not address the issue or provide any data, proposals or 
analysis relating to adjusting school district boundaries, or the consolidation or 
closure of underutilized schools. 

• DOE's Fact Sheets do not include facts, analysis or proposals relating 
to the powers granted by the Admissions Act and State Constitution to 
use public lands to support public schools - both the use of the land 
for schools sites and to create "Public Educational Land Trusts" which 
can generate revenue from public lands to support the construction 
and operation of new public schools. In 1959, when Hawaii was admitted 
into the United States, the "ceded lands" were transferred to the newly created 
State of Hawaii, subject to the trust provisions set forth in Section S(f) of the 
Admissions Act. Hawaii Admission Act, Pub. L, No. 86-3, 73 Stat. 4, 6 (1959). 
Section S(f) provides: 

"The lands granted to the State of Hawaii by subsection (b) of this section 
... together with the proceeds from the sale or other disposition of any 
such land and the income there from, shall be held by the State as a public 
trust for the: [1] Support of the public schools and other public 
educational institutions; ..... Such lands, proceeds, and income shall be 
managed and disposed of for one or more of the foregoing purposes in 
such manner as the constitution and laws of the said State shall provide, 
and their use for any other object shall constitute a breach of trust for 
which suit may be brought by the United States." [Emphasis added] 

Article X, Section 1, of the Hawaii Constitution, states that the State shall 
provide for the establishment, support and control of a statewide 
system of public schools free from sectarian control, a state university, public 
libraries and such other educational institutions as may be deemed desirable, 
including physical facilities therefore. [Emphasis added) 
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Impact fees are only a short-term answer to funding Hawaii's schools. In light of the 
current economic crisis being faced by the State of Hawaii, we would respectfully 
recommend that - before trying to clarify the law for determining whether impact fees 
would be able to finance new or expand existing schools - State educational departments 
must consider the creation of a "Public Educational Land Trust," which is consistent with 
the authority granted by the Admissions Act and Hawaii State Constitution. If created, a 
Public Educational Land Trust would allow state agencies the ability to use State lands 
and revenues generated from State lands to support the construction and operation of 
public schools. 

Land trusts are usually very rigid and cumbersome; however, most of the land grant 
states (i.e. the 26 states west of the Mississippi) employ such land trusts, as they were 
required to set aside lands for the "Common School Funds" as a condition of being 
admitted into the United States. Theses states presently manage the Common School 
Funds which are lands that are used for one of two purposes: 1) School Sites; or 2) 
Generate revenues which are used solely by the public schools. School lands were 
granted by Congress to those states at the time each new state joined the Union and the 
land grants were originally made for a single, explicitly stated purpose: to support 
common schools and similar public institutions. 

The granted lands, in combination with the revenues and permanent funds they produce, 
are generally viewed as a "trust." Hence, trust land managers approach their 
management responsibilities under the same array of rules and enforcement 
mechanisms that surround any trustee. The corpus of the trust is determined by its 
value and comprised of the land and money (permanent fund). 

It is possible, that with public and legislative support, such land trusts could be 
established in Hawaii. The use of State lands for new public school sites and the use of 
State lands and existing public school sites to generate revenue for DOE construction 
and operation of public schools are major issues and alternatives that should be 
addressed by a DOE Analysis - prior to imposing costly impact fees on new affordable 
home buyers. 

Conclusion. We respectfully request that this Committee hold SB 733, until there is 
discussion and a consensus among the public stakeholders, DOE, the state and its 
departments. As noted earlier, the School impact fee law was established by Act 245 
(2007), and was based on input, coordination and discussion among various 
stakeholders, including LURF. Recent efforts by the DOE to establish an impact fee 
policy for West Hawaii, have raised numerous concerns and issues from the community, 
as well as by DOE personneL Now this bill proposes to make other changes in the 
implementation of Act 245. We believe that more discussion is necessary among the 
public stakeholders, DOE, State, and its departments and stakeholders about the 
effectiveness of impact fees, its overall need or lack thereof, and the other issues raised in 
this bill. 

We appreciate the opportunity to provide comments on this matter. Should you have any 
questions, please feel free to contact us at (808) 521-4717 or via e-mail at 
darakawa@lurf.org. 
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