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The Department of Commerce and Consumer Affairs' Regulated Industries 

Complaints Office ("RICO") appreciates the opportunity to testify on Senate Bill No. 

2607, Relating To Activity Desks. My name is Jo Ann Uchida, RICO's Complaints 

and Enforcement Officer. RICO supports Sections 1 and 2 of the bill, proposes 

amendments to Section 3 of the bill, and takes no position on the remainder of the 

bill. 

Senate Bill No. 2607 amends Chapter 468M, Hawaii Revised Statutes, to 1) 

establish record keeping requirements for client trust accounts; 2) require 
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registration numbers on all advertising materials; 3) preclude an activity desk from 

booking or placing a reservation for activities until full payment for the activity is 

received or direct payment is arranged; 4) clarify that all sums paid to an activity 

desk for activities furnished by an activity provider shall be held in trust for the 

benefit of the person making the payment and the activity provider; and 5) repeal 

the authority to substitute a bond or letter of credit for a client trust account. 

RICO supports Sections 1 and 2 of the bill, and suggests amendments to 

Section 3 of the bill that relate to Haw. Rev. Stat. sections 468M-9(a) and (b). 

RICO takes no position on the remainder of the bill that repeals the authority to 

substitute a bond or letter of credit for a client trust account. 

The language in Section 1 of the bill will assist RICO in conducting a 

thorough investigation of possible violations in an expeditious manner and will 

provide guidance to registrants as to how long records must be maintained. 

The language in Section 2 of the bill will ensure that the activity desk does 

not book reservations with providers until it receives full payment or where direct 

payment is made to the activity provider at the time of the activity. The current 

law does not address this situation. 

The language in Section 3 on page 3 lines 17-20 of the bill clarifies the role 

of the activity desk, the activity provider, and the customer with regard to monies 

held in the client trust account. The last sentence on page 3 lines 20-22, however, 

is inconsistent with the prior language and RICO proposes that the sentence be 

revised as follows: 



Testimony on Senate Bill No. 2607 
February 2, 2010 
Page 3 

The activity desk shall be considered the trustee of the funds paid into the 
client trust account, less any commission. 

RICO has had cases in which client trust funds are used for improper purposes and 

this language will reinforce the responsibility of the activity desk as trustee of the 

trust funds. 

With regard to Section 3 of the bill at page 4, line 3, RICO suggests that the 

phrase "and the activity provider" be added to the end of the sentence so that this 

sentence is reconciled with the prior section. 

Thank you for this opportunity to testify on Senate Bill No. 2607. I will be 

happy to answer any questions that the members of the Committee may have. 
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Testimony of Toni Marie Davis 
Executive Director Activities & Attractions Association of Hawaii 

Before the Committee on Tourism 

RE: Support for SB2607 Relating to Activity Desks 

Dear Chairman Nishihara & members of the committee; 

Mahalo for this opportunity to testify, my name is Toni Marie Davis. For the last 12 years it has been my 
honor to serve the activity & attraction industry of Hawaii through my position as the Executive Director 
of the Activities & Attractions Association of Hawaii. 

SB2607 Modifies HRS468, the purpose of this statue is to protect the consumer's money and "value" of 

their ticket by protecting the Activity Provider's money while also eliminating deceptive sales 

tactics. This Bill also provides better proactive tools for the DCCA to enforce the law currently on the 

books. Our goal is a healthy productive symbiotic industry for all involved. 

HRS468M requires businesses be licensed & registered if selling Activities. As part of this statue, 

consumer & Activity Provider funds follow a detailed custodianship, e.g.: 100% of funds paid by a 

consumer for an activity must be deposited to a specific bank account in the state, labeled trust. There 

are restrictions on withdrawals (limit <15%) and requirements addressing timely payments to providers 

(within 30 days date of invoice) along with payment of interest, if any, made on provider's funds while 

held in trust. This statute also prohibits the covering, concealing or obscuring of Activity Providers' 

contact information on brochures. Other sections of this law involve the selling of activities by OPC 

outside public contacts for timeshare properties. (See diagram at end of this testimony). 

SB2607 modifies HRS468 specifically by creating a new section on recordkeeping, requires disclosure of 

the desk's registration # on stickers, prohibits desk from booking without collection of $ from Customer, 

clarifies language related to Trust account providing expedited audit ability to the DCCA and eliminates 

the bond as an option to a trust. Much of the language with the exception of the elimination of the 

bound was crafted by the DCCA. 

Our industry over the years has witness the closure & bankruptcy of many activity desks representing 

nearly 100 million dollars in lost revenue. The first was in 1993, WAVE shut its door with millions owed. 

HRS468M was created as a result. Millions again were lost when American Hawaii Cruises filed 

bankruptcy in 2001, 2002 Activity Outlet tried to stiff Maui operators when they relocated to the Big 

Island, thanks to this law, Maui operators were paid only later to have the owner flee owning 100s of 

thousands to Big Island businesses, 2006 Coconut Activities, 2007 Hawaii Travel Network closed their 

doors owning millions, 2008 Activity Stop, 2009 Happy Vacations and just this last summer of LTC with 

over 1/2 million. 

www.HawaiiFun.org www.Kamaaina.org www.BestGuidebookHawaii.com www.HawaiiThingstodo.com 
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With the current economy and these Activity Desks basing much of who they promote on how much 

money they make - this has got to stop. Here is a diagram to help you understanding the cycle of 

money - start at A. 

A. Customer visits 

an Activity Desk 

(AD) to book their 

Activities & 

E. Activity 

Provider invoice 

AD for $ collected 

on their behalf, 

held in trust. 

D. Customer 

shows up at 

Activity Provider 

and services are 

rendered. 

B. AD tickets 

receipt of 

customer's 

payment. 

C. HRS468 

requires funds be 

deposited into a 

Trust or a Bond 

be in place* 

*Current bond limitation maximize amount to $100K, insufficient in most cases. 

**If the Activity Desk is an Outside Public Contact for Timeshare no funds are collected from the 

customer often this is gifted. 

www.HawaiiFun.org www.Kamaaina.org www.BestGuidebookHawaii.com www.HawaiiThingstodo.com 
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SB2607 Modifies HRS468M as follows: 

• Creates new record keeping process to simplify proactive enforcement 

• eliminates the Bond simplifies proactive enforcement and the opportunity for insufficient 

coverage for the Activity Providers 

• Adds Activity Desk registration to stickers when placed on Activity Provider brochures 

• Prohibits booking an activity without collecting and depositing funds into the trust account 

Mahalo Again for this opportunity to testify, 

Toni Marie Davis/Executive Director 

www.HawaiiFun.org www.Kamaaina.org www.BestGuidebookHawaii.com www.HawaiiThingstodo.com 



n[f]§468M-3[J] (6) Booking or placing a reservation for activities without depositing full payment of 
activity within 3 days to client trust account or the reservation specifically provides for direct payment to 
the activity provider or is covered by performance bond. 

n[f]§468M-9[J] d) At the time of registration, the activity desk shall file with the department the 
account number and the name of the financial institution at which the trust account is held [or subR'lit a 
bonel [or letter of ereelit as I3rovieleel in seetion 4€j8M lQ]. The activity desk shall notify the department 
of any change in the account number or location within one business day of the change. 

n[f]§468M-ll[J] Violations; fraud. Any violations by an activity desk of any law relating to client trust 
accounts [or the bonel or letter of ereelit l3ursuant to seetion 4€j8M lQ] shall constitute a prima facie 
showing of fraud on the part of the activity desk and may not be dischargeable as a debt to a consumer 
or an activity provider in any bankruptcy proceeding." 

[n[§468M 19]PerfarR'lanee BanE! [anE! irre'/aeaBle letter af ereE!it] as alternative ta elient tryst 

aeeaynt reEfYireE!af aeti'Jity E!esl(sjeaveFage aR'laYnt anE! eaR'lpYtatianj annyal repart anE! aptianj 

aEljYstR'lentsj ea'/erageypan transfer. (a) lfa elient trust aeeountis notestablisheel anel maintaineel as 

req\:tireel \:tneler seetion 4€j8M 9, no aetivity elesl< shall be l3ermitteel to ol3erate in the State \:tnless the 

aetivity elesl<: 

m Posts a bonel whish is al3erformanee or finaneial g\:taranty tyl3e bonel naming the elirettor asthe 

obligee andwhieh R'lay be eaneeleel only if the aeti"'ityelesl< gives sil(ty elaysl3rior written 

notieeto the s\:trety or if the s\:trety gives thirty elaysl3rior v.'rittertnotiee to the elireetor 

of eaneellation of the bonel; or 

~ Obtains an irre'/oeable letter of ereelit ' .... hieh is a g\:tarantee of l3a';ment for a term of one year 

naming the elireetor as benefieiary, with a I3rovision for a\:ttoR'latie el(tension for 

aelelitional annuall3erioels, anel whieh may be eaneeleel only if the aetivity elesl< gives 

I3rior • .... ritten notiee by eertifieel mail to the elireetor anel to the iss\:ter at least ninety ela'/s 

before the letter's el(l3iration elate or the elate on whieh the aeti'o'ity elesl< intenels the 

letter to eease being effeetive or the iss\:ter gives I3rior written notiee by eertifieel mail to 

the elireetor at least sil(ty elays before the el(l3iration elate. 



(b) The bORd or letter of eredit shall be issl:Ied by aSl:Irety or federally inslJred leRdiRg iRStitl:ltiqR 

al:lthoriled to do bl:lsiRess iRthe State to iRdeFRRify aRyeoRSl:lFRer who FRay slJffer loss as a resl:Ilt of 

RORj3erforFRanee by aR aetivity desl<. 

[(e) AR aetivity desl< shall Rot j3rovide the reEll:lired eoverage throl:lgh FRl:Iltij3le bORds or irrevoeable 

letters of eredit bl:lt shall wovide either a siRgle bORd or a siRgle irrevoeable letter of eredit. AR aetivity 

desk FRay sl:lbstitl:lte the bORd with aR irrevoeable letter of eredit. AR aetivity desl< FRay sl:lbstitl:lte the 

bORd with aR irrevoeable letter of eredit aRd viEe versa j3l:1FSlJaRt to sl:lbseetioR (h), blJt shall Rot !3ro'/ide 

oRe iR additioR to the other to reaeh the reEll:lired aggregate aFROl:lRt of eO'/erage. If aR aeti,,'ity desl< has 

FRore thaR ORe braReh desl< 10eatioR, the bORd or irrevoeable letter of eredit shall Gover aliloeatioRs aRd 

eOFRj3l:1tatioRs OR the eoverage aFROlJRt shall be based OR the total Ret sales reVeRlJeS of all braReh 

10eatioRs.] 

[ (d) U!30R eaReellatioR or eX!3iratioR of the bORd or letter of eredit, the sl:lrety or iRsl:lrer shall reFRaiR 

liable for aRY elaiFRs agaiRst the bORd or letter of eredit for a !3eriod of six FRORths; !3rovided that:] 

H±HThe debts were iRel:lrred while the bORd or letter of eredit was iR effeet; aRd] 

~ The direetor Rotifies the sl:lrety or iRsl:lrer, as the ease FRay be, of aRY elaiFRs withiR RiRety days of 

diseo'Jery of aRY elaiFRs~] 

(e) The sl:lretyor iRsl:lrer is Rot reEll:lired torelease aRYFRORe','S or eo lIate ra I to the aetivity desk 

dl:lriRgthe six FRORths aftereaneellatioR of the [boRd or eX!3iratioR of the letter of eredit.] 

(f) The .aFRol:lRtof eoverage shall be eEll:lal to the average FROllthly Ret sales rcveRl:Ies of the aetivity 

desl< asdeterFRiRed forthe twelve.l'l'loRth !3eriod el'ldiRg OR theJast sales !3eriod eRdiRg date ofthe fifth 

FRORth j3rier to theaARiversaryaate of the baRd or the irrevoeable letter of er~dit; !3rovided that the 

aFROl:lRt of eo¥erageof the bORd· less thaR $50,000 [aRd shall ROt be FRore thaR $100,000 ] . ARyaetivity 

desl< j3ro'JidiRg a bORd or irrevoeable letter of eredit for the first tiFRe dl:lriRg the !3eriod begiRRiRg OR 

Se!3teFRber 1, 1992, aRd eRdiRg OR Mareh ~1, 199~, shall base its iRitial eoverage aFROl:lRt OR the twelve 



month period ending on June 3D, 1992. If an activit'; desk does not have a full twelve month period on 

whieh to ease the amount, the amount shall not Be less than the average monthly net sales revenues as 

determined for the months availaBle; provided that this amount shall not Be less than $75,000, 

notwithstanding the minimum amount of $50,000 for regularly eomputed eoverage. 

(gl No later than four months Before the anniversary date of eoverage, eaeh aetivity deslE shall 

sUBmit a notarized annual report tothe department verifying the monthly net sales revenue figures for 

the twelve month periodupon' .... hichtheamount ofthe Bond [or irrev oeaBle letter of eredit is Based.] 

However, eaeh aetivit'( deslE shall have the option not to sUBmit the annual report if the aetivit'( deslE 

provides a Bond or an irrevoeaBle letter of eredit for the maximum amount of $100,000. 

(hI eaeh aetivit'; deslE shall review the deslE's eoverage at least onee eaeh year and shall inerease or 

deerease the amOl,lnt ofthe eoverage as neeessary aeeording to the eomputation method in sUBseetion 

(fl at the time eoverage is renewed on the anniversary date or on other dates ifcoverage is reinstated or 

replaeed; provided that any down' .... ard acijustment in eoverage shall not result in eoverage Below 

$50,000. 

f\ Bond shall Be aeeepted as replaeement for another Bond or an irrevoeaBle letter of eredit and an 

irrevoeaBle letter of eredit shall Be aeeepted as replaeement for another irrevoeaBle letter of eredit or a 

Bond if: 

f!} The effeeti'If'e date of a replaeement Bond is prior to or on the eaneellation date of the Bond Being 

replaeed; 

f21 liVhere a letter of eredit is aBout to €lEpire, the effeeti'If'e date of the replaeement Bond is prior to 

or on the same date as the date of expiration of the irrevoeaBle letter of eredit and the 

replaeement Bond is reeeived By the direetor Before that e)Epiration date; 

~ The replaeement irrevoeaBle letter of eredit is reeeived BY the direetor at least fifteen days prior 

to the expiration date ofthe irrevoeaBle letter of eredit Being replaeed; or 



{4} The replaeement irrevoeable letter of eredit is reeeived by the direetor on or before the 

eaneellation date of the bond. 

(i). An aetivity desk whose bond [or letter of eredit] has been eaneclleEi or has e)(pired mayeontinl:le 

to operate the aetivit'{Elesl!provided the desk establishes the elieRttl'~st aeeOl:lRt at leastt'I.'oR'loRths 

prior toihe eaneellatioR ore)(piratioR of theboRd [or letter of eredit], aRd shall not be allowedto 

replaee the elient trl:lstaeeol:lnt'ii'ith a bond [or letter of eredit] for at least one year. 

fj). Failure to have in effuet a dient trust aecount, or eurrentbond [or letter of eredit] shall result in 

al:ltoFflatie forfeitl:lFebf the registration. An aetivity desl! wRose registration is forfeited shall apply as a 

Rew applieant fOrregistration. n
] 
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AVIATION INC. 

January 30,2010 

Testimony of Preston S. Myers 
President of Safari Aviation, Inc. 

Before the Committee on Tourism 

RE: Support for 582607 Relating to Activity Desks 

Dear Chairman Nishihara & members of the committee;; 

r-'. ~ 

Phone 8081246-0136 
Fa,.. 8081246-0670 

Toll Free 8OOf326-3356 
P.O. Box 1941 
Lihue, Kauai 
Hawaii 96766 

My name is Preston S. Myers and I own Safari Aviation, Inc on the island of Kauai and Hawaii. Our 
company has been in business for twenty two (22) years providing visitors with helicopter tours and air 
charters. We currently employ twenty five (25) employees and SUPPORT 582607. We feel that this bill 
will positively protect our company's funds collected by Activity Desks. This law will also improve the 
DeCA's abilty to proactively enforce HRS468M. 

Not only we in the industry have lost approximately $100 million of revenue in the last 20 years but the 
State of Hawaii has also lost approximately $4 Million in excise tax revenue and mimons more in lost 
income tax revenue in the same time frame. 

Part of the issue is that the visitor or consumer is not even aware that and activity desk is a middle person 
that is in the business of profit for providing this service. The visitor thinks the service is free or at most, a 
minimal amount of fees. The visitor does not realize that they are paying in some cases, in excessive of 
35 to 45% in commission feesl The visitor or consumer is completely unaware of the financial interest of 
these institutions. 

I would also like to see added language to this bill that gives the visitor full disclosure as to the amount of 
commissions that these entities are receiving from hotels and activities so that they can make real 
intelligent decisions while on vacation. 

I was also one of the original companies that were instrumental in the passage of HRS468M through 
personal visits to the legislature. Thank you for any considerations the committee may entertain. 

(1:).~./ 
Preston S. Myers 

JAN-30-2010 12:08PM FAX: 8082467670 ID: REP TOKIOKA PAGE: 001 R=95% 
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February 1, 2010 

Testimony of Mary Jane Caldwell 
Vice President of Maui Classic Charters 

Before the Committee on Tourism 

RE: Support for S82607 Relating to Activity Desks 

Dear Chairman Nishihara & members of the committee; 

My name is Mary Jane Caldwell and I am the Vice President of Maui 

Classic Charters~ Inc. located on the island Df Maui. . Our company 

has been In business for over 25 years providing visitors with snorkel 

trips to Mo/okini. We currently employ 27 employees and SUPPORT 

HS2417. We feel that this bill will positively· protect our company's 

funds collected by Activity Desks. This law will also improve the 

DCCA's ability to proactively enforce HRS468M. 

Over the past many years~ lack of enforcement and the ability for 

DCCA to be proactive has represented over a. $37,000 loss to our 

company and to our state in tax revenue. 

Vice President 

i 
1279 S. KIHEI RO., surr;E 110, KIHEI, MAUl, HAWAII 96753·5222 

OFFICE: 808-879-81771 RESERVATIONS: 879-8188/800-736.-57401 FAX 808-879-3576 
Info@MlluiClasslcChartars.com 



Tuesday. 2 February, 2010 in room 229 at 1445 

The Senate Committee on Tourism 

In Question of the Advisability of SB 2607 Relating to Activity Desks 

Chair Nishihara and Respected Members of the Committee, 

My name is Reg white. I am vice president, project development, for Paradise Cruise, Ltd. 
PCL is a 52 year old company operating in the passenger excursion, eco tour, and dinner 
cruise business here on Oahu and from Lahaina on Maui as well as ground transportation on 
Oahu as SuperStar Hawaii Transit. We carry approximately 550,000 passengers each year 
on the water activities and just under 1 million passengers over the ground to various 
activities on Oahu. About 75% of these passengers are booked from an activity desk or a 
tour operating company here in Hawaii. Over the past 36 years that I have been associated 
with this industry, the only time we have been at all protected when a company closed it's 
doors was when they had a bond in place to protect the unpaid balances from their 
operations. We have found that when a company was going out of business and had no 
bond, but was supposedly in compliance with this act by reporting their operations and 
keeping a client trust account, always, just before the doors were closed for the last time, they 
drew down the trust account to pay their daily operating expenses and then closed the doors 
on all creditors owed for services rendered. This law does not require an activity desk to 
have a bond, it only makes it an alternative. We then, the activity supplier, have the 
opportunity to weigh the risk involved and chose to accept the word of a business with only a 
trust account, or we can require a bond if they wish to have a credit line with us and sell our 
products against that line. 

I truly question the direction this bill is taking. I feel we are making our industry that 
provides the services to our visitors less safe from deceptive financial practices on the part of 
those very few less than honest and upright activity providers with which our industry is 
occasionally afflicted. 

Thank you, 

Reg White 
vp, project development 
Paradise Cruise, Ltd. 
1540 S. King St. 
Honolulu, HI 96826-1919 
(808) 222-9794 
RawcoHI@cs.com 



Re: S82607 

We believe that this bill will harm the very industry it is trying to protect and is unnecessary if the 
existing laws which require activity desks to properly maintain a client trust account were 
vigorously enforced. The objective should be to assure that activity providers are properly paid 
for their services without hampering the very process that normally works. 

Requiring activity desks to collect customer payments prior to making reservations with activity 
providers is contrary to the nature of the activity industry. It is common for tourist to make 
changes to their itinerary prior to the activity provider's cancellation policy and therefore 
unreasonable to expect them to be willing to pre-pay for reservations they are entitled to cancel. 
Most activity providers have a 24 or 48 hour cancellation policy. 

Put some teeth into HRS468M to provide for criminal prosecution and jail time of activity desk 
owners or officers who fail to maintain a client trust account and/or pay activity providers in 
accordance with the existing laws. Do not introduce new laws that will damage an already fragile 
industry. 

Kumar Manuel 
Activity Link Systems, LLC 



Chairman Nishihara 

Committee on Tourism 

Toni Marie Davis/Activities & Attractions Assoc. of Hawaii 

(808)871-7947 ext. 803 or 1800-398-9698 ext. 803 

LATE 

Tuesday, February 2, 2010 

Presentation in Support SB2607 

This Bill modifies HRS468M 

• Creates new record keeping process (Enable Proactive enforcement) 

• Eliminates the Bond (Simplifies proactive enforcement & insufficient 

financial coverage) 

• Adds Activity Desk registration to stickers when placed on Activity 

Provider brochures (Improves Enforcement) 

• Prohibits booking an activity without collecting money (Corrects a 

fault found in the law as a result of an incident this summer)* 

* Amendments: 

- allow 3 days for Activity Desks to deposit funds 

- Do not remove the bond rather increase minimum to $250K 

llPage 



.. The Activities & Attractions Industry 

All the fun stuff to do in Hawaii that makes 

Memories 

• Luau 

• Snorkel Trips 

• Hiking 

• Surfing 

• Land Tours 

• Attractions 

• Theater & Shows 

• Helicopter Tours 

• Kayaking 

• Golf 

• Zip lining 

21 Pa se 

• Stand up Paddle Board 

• Etc ... 



Non Timeshare Activity Sale Flow 

Customer Desires 
to doFun stuff 

"/""""~--""""'-"-' -----.,,,,,.,"... 

,/ ActivityDesk: '", 
( Makes the \ 
\ Reservation & ) 

31Page 

\~sues a Tick~~// 
~----.-.-:~,,# 

The Activity 
Desk receives 
100% money. 

~--:'~.". '~""'''~'''''''''''-"~~ ........ ~~ 

/./.. ~, 

/" .•... . >., 
/ E.G.:25% of this"', 

,/ \ 
I money belongs \ 
I to the A~tivity , 

\ Desk&75~ '. J 
\ belongs to the I 
~ctiVity ProVid)V' 
,,,,,~,, .. 

Activity Provider 
accepts ticket funds 
are protect by law 

Customer enjoys 
Activity· Takes home 
memories & photos 

Date of Activity 
Arrives 

HRS468m:This 
money placed ina 
trust or covered by 

a Bond. 



Timeshare Activity Sale Flow 

an Activity 
Desk;'rhey interest 
thetUstomer in 

"TimeShare 

",...,,- .... ,.,,,'-
... ",",~<r •.•. "~, 

///Often no moneYi~'~""\ 
/ collected as the \ 

f . 

l TimeshareProp~rty. \ 
\Compensatesthe y 

\,~desk -which pays for.i 
'" the tick~ts.. ./ 
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,.,~, fM",.,·,,>fif? 

NoM~ney to 
cover'±he ticket 

Activity Provider 
accepts ticket funds 

·.are protect by law 

Customer enjoys 
Activity-Takes home 
memories & photos 

Date,ofiAttivity 
Arrives 



History of Losses: 

1993 WAVE: $Millions Stolen 

Act on the Books 

1999 This Act became LAW HRS468M 

2001 American Hawaii Cruises: $Millions Stolen 

~;;,_~~,;~,~;;wg,",""_~;~~ (su ) 

Later 2003 Activit Outlet: over $100Ks Stolen 

2006 Coconut Activities: $$ Stolen 

2007 Hawaii Travel Network: Millions Stolen 

2008 Activity Stop: $$ len 

2009 Happy Vacations: $$ Stolen 

2009 Lahaina Ticket Company: $500,000.00 + 

51Page 



Support S82607 

Which modifies HRS468M by 

• Creates new record keeping process (Enable Proactive enforcement) 

• Eliminates the Bond (Simplifies proactive enforcement & insufficient 

coverage) 

• Adds Activity Desk registration to stickers when placed on Activity 

Provider brochures (Enforcement) 

• Prohibits booking an activity without collecting and depositing funds 

into the trust account (Corrects a fault)* 

* Amendments: 

- allow 3 days for Activity Desks to deposit funds 

- Do not remove the bond rather increase minimum to $250K 

MAHALO! 

Toni Marie Davis/Executive Director 




