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ESTIMATED COST TO RUN A SPECIAL ELECTION IN THE 1st CONGRESSIONAL DISTRICT

file:Y:\specialelection2010\specialelection  12/23/08

(98 Polling Plac

es Assumed)

Consolid.

Item/Description All Mail Comments Oahu-Central Comments
PERSONAL SERVICES
Office of Elections
Staff Overtime 10,000 20,000
10,000 20,000
Contract Workers
Ballot Packers 0 9,000|Based on 3 packers at 3,000 each
Precinct Trainers 0 480 20 Classes @ 2.0 Hrx $12
0 9,480
Election Day Officials
Delivery/Collection 0 10,955
Counting Center - C&C of HNL 16,400 16,400
Precinct Chairs, VAQ, Officials, FO 0 148,535 1,478 CHNVVAQ/PO/FO
Control Center - Telephone Operators 0 2,125 25 0PS @ $85
Control Center - EIS 0 510 6 @ $85
Control Center - Board of Regis. 0 255 3 BOR @ $85
Control Center - Troubleshooters 0 2,175 15 TS @ $145
16,400 180,955
[Sub-fotal Personal Services — ~— ~— "~ " e 00 T T T T T T T Ggass] T T T I T
OTHER CURRENT EXPENSES
I
Election Administration
Office supplies 1,500 1,500
Postage 600 600
Telephone lines 800 800
Voter notification cards - print 0 165,000{$.50 X 330,000
Voter notfification cards - mail 0 92,400($.28 X 330,000
Voter nofification cards - transiations 0 750
Postcard to all election day workers 0 941$.28/postcard +printing cost
Sub-total 2,900 261,991
Ballot Operations
Candidate filing supplies 500 500[include maps
Translation cost for ballots 500 500 )
Ballot transport services - Oahu 0 12,600 :
Ballot packing supplies 0 0|Use existing supplies
-1 Training manuals 0 250
Ballot transport containers/VBC 5,000 5,000|$5 X 1000
Labels for ballot containers 550 550
Ballot packing room 0 1,000
Sub-fotal 6,550 20,400
Counting Center Operations
Supplies 800 800
Counting Center facility 1,000 1,000
Sub-total 1,800 1,800
Computer Support Services
Support from ICSD on election day 1,000 4,000| Telephones, website
Sub-total 1,000 4,000
Election Support Services
Election day security 2,000 6,100
Election day HPD for electioneering 0 725|2 officers
Election day custodians/electricians 500 : 1,300
Election day meals 5,200] counting center workers only 8,800
Election day badges 250 600
Election day radic communication 250 425
Telephones - polls (land lines) 0 1,700
Telephones - Control Center 0 1,000
Telephones - Counting Center 1,000 1,000
Supplies (pallet wrap, wrap paper) 1,000 1,000
Rental of vehicles - warehouse- 1,350 2,700(2 vehicles
Gas 1,600 1,600/Based on mo. Cost during period
Rental of vehicles - Troubleshooters 0 300|Based on 15 veh at $20 each
Security seals 300 2,300
Polling place rental fee 0 1,500 |Estimate (100 per polling place)
Air conditioning cost for Control/Counting Ctr 500 4,275
Sub-total 13,950 35,325
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Consolid.

ftem/Description All Mail Comments Qahu Central Comments
Precinct Operations
Proclamation - Poll sites 2,500 2,500 98 Polling Places
Proclamation - Board of Registration 2,500 2,500
Precinct supplies 0 0 Use existing
Control Center facility 1,000 1,000
Control center supplies 0 0 Use existing
Poll book pages & supplies 0 8,100
Record books [1] 0{ 98 PP = 196 Books-Print In-house
Training manuals 0 0 1,500 Print In-house
Signs/Posters for polls 0 0 Use existing
Sub-total 6,000 14,100
Voter Services
Voter education 80,000 80,000
Voter registration data lines (SVRS) 800 800
Sub-total 80,800 80,800
Absentee Mail/All Mail
Envelopes to mail out 23,010/330,000 X $70/1M 2,100{30M X $70/1M
Secret ballot envelopes 23,010[330,000 X $70/1M 2,100
Envelopes to return ballot 23,010}330,000 X $70/1M 2,100
Postage for AB Mail ballots - Oahu 264,000/330,000 X $.80 4,000
Service bureau to mail out ballots 100,000 |unknown 0
Vofing instructions 6,600{330,000 X $.02 1,500
Voting instructions - translations 1,500 1,500
Sub-total 441,130 13,300
Absentee Walk
[included in county cost 0 0
Cost from City/County Clerk
Cost from City & County of HNL 140,000 27 120,144 7?
Sub-total 140,000 120,144
?IUZIF@@EE@@E‘@E»@%{IIZ-ZZIZI'Z:I@L@@"IZZIZ:IZIZIIIZIZZZIE@E@QIIIIZIZIZIIZIZZIZIZI
|
Voting System (Includes Ballots) 200,000 400,000
GRAND ESTIMATED TOTAL 920,530 1,162,295

Page 2 of 2



CONGRESSIONAL DISTRICT |
SPECIAL ELECTION TIMELINE

EVENT DAY
Issue proclamation (HRS §17-2) 1st
Pick up nomination papers from the Office of 3rd

Elections (HRS §12-2.5)

Last day to file nomination papers with the 16th
Office of Elections (HRS §12-6)

Submit request to withdraw for any reason to 17th
the Office of Elections (HRS §11-117)

Mail absentee ballots to overseas voters
(Recommended by the Federal Voting 26th
Assistance Program)

Last day to register to vote (HRS §11-24) 31st
File written objections to nomination papers 31st
(HRS §12-8)
Submit request to withdraw for reasons of ill
health to the Office of Elections (HRS §11- 41st
117)
Open walk-in absentee poliing places (HRS

49th
§15-7)
Submit names of poll watchers to the Office of 51st
Elections (HRS §11-77)
Last day to request absentee mail ballots 54th
(HRS §15-4)
Last day to vote at walk-in absentee polling 59th

pitaces (HRS §15-7)

ELECTION DAY 61st

File complaint on contest for cause with 81st
Hawaii State Supreme Court (HRS §11-174.5)




Good or Service

Goods and Services Procured
In Non-Election Fiscal Year

2008 Cost  {Description

Election Day Logistical Supplies

Carpet Mask, voting booth curtains, tape,
lamination for signs, flashlights, exam capes, plastic
bags and envelopes for supply boxes, batteries,
electrical cords/adapters, shrink wrap, padlock
19,204 |seals, alpha sign bases, etc.

Election Day Office Supplies

Pens, rubber bands, labels, badges, envelopes,
markers, masking tape, polling place supplies,
34,003 |candidate filing supplies etc.

Data Processing Supplies

CDs, labels for Candidate Filing Maps, toner
1,051 ]cartridges

Cellular Telephone Service

35,000|Activation Costs

Ballot Transport Services

47,540|Hawaii Air Cargo, Pacific Wings, Niihau Heli

Ballot Delivery (Oahu)

66,500|Signature Cabs

Printing of Poll Book Covers/Sheets

8,042

Printing of Nomination Papers

2,170

Staff Travel

3,156(Trainings, Site Inspections

Election Commission Travel

7,044{Airfare and Mileage Reimbursements

Postage 5,000
Software/Maintenance/Licenses 10,264
Total 238,974
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385 F.3d 641, 2004 Fed.App. 0327P
(Cite as: 385 F.3d 641)

H
United States Court of Appeals,

Sixth Circuit.
AMERICAN CIVIL LIBERTIES UNION OF
OHIO, INC., Plaintiff-Appellant,
\2
Robert TAFT, Governor of Ohio, Defendant-Ap-
pellee. '
No. 02-3924.

Argued: Jan. 28, 2004,
Decided and Filed: Sept. 27, 2004.

Background: Following expulsion of member of
United States House of Representatives, civil liber-
ties organization brought action against Govemor
of Ohio, challenging his determination not to hold
special election to fill vacant "seat. The United
States District Court for the Southern District of
Ohio, Edmund A. Sargus, Jr., J., 217 F.Supp.2d
842, denied organization's motion for preliminary
injunction and dismissed case. Organization ap-
pealed.

Holdings: The Court of Appeals, Moore, Circuit
Judge, held that:

(1) constitutional provision requiring executive au-
thority of state to issue writs of election to fill va-
cancies was mandatory;

(2) organization had standing to bring action;

(3) action was not rendered moot when Congress
convened;

(4) action was not barred by laches; and

(5) time remaining in House term was not de min-
imis.

Reversed and remanded.
Ryan, Circuit Judge, filed dissenting opinion.

West Headnotes

[1] United States 393 €=>11
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393 United States
3931 Government in General
393k7 Congress

393k11 k. Regulation of Elections of Sen-
ators and Representatives. Most Cited Cases
The constitutional provision stating that the execut-
ive authority of a state shall issue writs of election
to fill vacancies in the representation from any state
is mandatory, imposing upon a state executive the
duty to issue a writ when one of her state's seats in
the United States House of Representatives be-
comes vacant during a congressional term.
U.S.C.A. Const. Art. 1, § 2, cl. 4.

[2] Federal Courts 170B €~>815

170B Federal Courts
170BVIII Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court
170Bk814 Injunction

_ 170Bk815 k. Preliminary Injunc-
tion; Temporary Restraining Order. Most Cited
A district court's decision to deny a preliminary in-
junction is reviewed for abuse of discretion.

[3] Federal Courts 170B €776

170B Federal Courts
170BVIII Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVIII(K)1 In General
170Bk776 k. Trial De Novo. Most
Cited Cases

Federal Courts 170B €~2814.1

170B Federal Courts
170BVHI Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVII(K)4 Discretion of Lower Court
170Bk814 Injunction
170Bk814.1 k. In General. Most
Cited Cases
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(Cite as: 385 F.3d 641)

Federal Courts 170B €862

170B Federal Courts
170BVIII Courts of Appeals
170BVIH(K) Scope, Standards, and Extent
170BVHI(K)5 Questions of Fact, Verdicts
and Findings :
170Bk855 Particular Actions and Pro-
ceedings, Verdicts and Findings
170Bk862 k. Equity in General and
Injunction. Most Cited Cases
The Court of Appeals reviews a district court's de-
cision to deny a permanent injunction for abuse of
discretion, and in doing so, reviews the district
court's factual findings for clear error and reviews
the district court's legal conclusions de novo.

[4] Federal Courts 170B €~>813

170B Federal Courts
170BVIII Courts of Appeals
170BVII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk813 k. Allowance of Remedy

and Matters of Procedure in General. Most Cited

Cases

Court of Appeals reviews a district court's exercise

of discretion under the Declaratory Judgment Act -

for abuse of discretion. 28 U.S.C.A. § 2201(a).
[5] Federal Civil Procedure 170A €~103.2

170A Federal Civil Procedure
170AII Parties
170AII(A) In General
170Ak103.1 Standing
A 170Ak103.2 k. In General; Injury or
Interest. Most Cited Cases

Federal Courts 170B €=>29.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General
170Bk29 Objections to Jurisdiction, De-
termination and Waiver
170Bk29.1 k. In General. Most Cited
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Cases
Jurisdiction, including standing, is assessed under
the facts existing when the complaint is filed.

[6] Federal Civil Procedure 170A €5103.2

170A Federal Civil Procedure
170AI1I Parties
170AII(A) In General
170Ak103.1 Standing
170Ak103.2 k. In General; Injury or
Interest. Most Cited Cases

Federal Civil Procedure 170A €=2103.3

170A Federal Civil Procedure
170AII Parties
170AII(A) In General
170Ak103.1 Standing

170AKk103.3 k. Causation; Redressabil-
ity. Most Cited Cases
To meet the standing requirements derived from the
constitutional article governing the judiciary, a
plaintiff must show: (1) it has suffered an injury in
fact that is (a) concrete and particularized and (b)
actual or imminent, not conjectural or hypothetical;
(2) the injury is fairly traceable to the challenged
action of the defendant; and (3) it is likely, as op-
posed to merely speculative, that the injury will be
redressed by a favorable decision. U.S.C.A. Const.
Art. 3.

[7] Associations 41 €~220(1)

41 Associations
41k20 Actions by or Against Associations
41k20(1) k. In General. Most Cited Cases

To bring suit on behalf of its members, an associ-
ation must show its members would otherwise have
standing to sue in their own right, the interests at
stake are germane to the organization's purpose,
and neither the claim asserted nor the relief reques-
ted requires the participation of individual members
in the lawsuit.

[8] Constitutional Law 92 €=>725
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(Cite as: 385 F.3d 641)

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
92VI(A)4 Particular Constitutional Provi-
sions in General
92k725 k. In General. Most Cited Cases
~ (Formerly 92k42.3(1))
Members of civil liberties organization would have
had standing to sue in their own right to challenge
constitutionality of Governor's decision not to hold
special election to fill vacant seat in United States
House of Representatives, as required for organiza-
tion to have standing to bring such suit, where
members resided in district as it had existed at time
vacancy occurred, members were registered to vote
in that district, members desired to vote in special
election, members suffered actual injury in form of
" being without representation and being threatened
with denial of right to vote, and such injury was
fairly traceable to Governor's actions and would
have been redressable by injunctive and declaratory
relief. U.S.C.A. Const. Art. 1, § 2, cl. 4.

[9] Constitutional Law 92 €-2726

92 Constitutional Law
92V1 Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
92VI(A)4 Particular Constitutional Provi-
sions in General
92k726 k. Dis¢rimination in General.
Most Cited Cases
(Formerly 92k42.3(1))

United States 393 €~11

393 United States
3931 Government in General
393k7 Congress
393k11 k. Regulation of Elections of Sen-
ators and Representatives. Most Cited Cases
(Formerly 92k42.3(1))
Interests at stake in civil liberties organization's
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challenge to Governor's decision not to hold special
election to fill vacant seat in United States House of
Representatives were germane to organization's
purpose, as required for organization to have stand-
ing, where case addressed citizens' right to vote and
right to equal representation, which fell squarely
within organization's purpose of guaranteeing con-
stitutional and fundamental rights. U.S.C.A. Const.
Art. 1,§2,cl. 4.

[10] Constitutional Law 92 €=5725

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
92VI(A)4 Particular Constitutional Provi-
sions in General
92k725 k. In General. Most Cited Cases
(Formerly 92k42.3(1))
Civil liberties organization met standing require-
ment that its constitutional challenge to Governor's
decision not to hold special election to fill vacant
seat in United States House of Representatives
could not require participation of individual mem-
bers of organization. U.S.C.A. Const. Art. 1, § 2, cl.
4.

[11] Federal Courts 170B €~>12.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General
170Bk12 Case or Controversy Require-
ment
170Bk12.1 k. In General. Most Cited
Cases ,
While standing is assessed at the outset of the litig-
ation, a case may become moot during the course of
litigation, depriving the court of jurisdiction.

[12] Federal Civil Procedure 170A €->103.2

170A Federal Civil Procedure
170AI1I Parties

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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385 F.3d 641, 2004 Fed.App. 0327P
(Cite as: 385 F.3d 641)

170AII(A) In General
170Ak103.1 Standing
170Ak103.2 k. In General; Injury or
Interest. Most Cited Cases

Federal Courts 170B €~12.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General

170Bk12 Case or Controversy Require-

ment
170Bk12.1 k. In General. Most Cited

Cases
The doctrines of standing and mootness serve dif-
ferent purposes, in- that, in essence, standing con-
cerns only whether a plaintiff has a viable claim
that a defendant's unlawful conduct was occurring
at the time the complaint was filed, while mootness
addresses whether that plaintiff continues to have
an interest in the outcome of the litigation.

[13] Federal Courts 170B €~>12.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General

170Bk12 Case or Controversy Require-

ment
170Bk12.1 k. In General. Most Cited

Cases .
The different purposes of the doctrines of standing
and mootness are reflected in exceptions to the
mootness doctrine, including the doctrine that a
case will not become moot if the injury is capable
of repetition, while evading review.

[14] Federal Courts 170B €~213.20

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General
170Bk12 Case or Controversy Require-

- ment

170Bk13.20 k. Elections and Officers.
Most Cited Cases
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United States 393 €~>11

393 United States
3931 Government in General
393k7 Congress
393k11 k. Regulation of Elections of Sen-

ators and Representatives. Most Cited Cases
Civil liberties organization's challenge to Ohio
Governor's decision not to hold special election to
fill vacant seat in United States House of Repres-
entatives was not rendered moot when Congress
convened some five months after vacancy occurred,
where another House vacancy had occurred in
Ohio, such that injury involved in case was capable
of repetition, while evading review. U.S.C.A.
Const. Art. 1, §2,cl. 4.

[15] United States 393 €~>11

393 United States
3931 Government in General
393k7 Congress
393k11 k. Regulation of Elections of Sen-
ators and Representatives. Most Cited Cases
Civil liberties organization's challenge to Gov-
emor's decision not to hold special election to fill
vacant seat in United States House of Representat-
ives was not barred by laches, due to action being
filed 11 days after Governor made decision, even
though each day that passed may have made it more
difficult to hold special election, absent evidence
how short delay prejudiced Governor, or that Gov-
ernor expended money or made alternate prepara-
tions during delay. U.S.C.A. Const. Art. 1, §2,¢cl. 4.

[16] Equity 150 €>72(1)

150 Equity _
1501 Laches and Stale Demands
150k68 Grounds and Essentials of Bar
150k72 Prejudice from Delay in General
150k72(1) k. In General. Most Cited
Cases
Where a plaintiff seeks solely equitable relief, his
action may be barred by the equitable defense of

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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385 F.3d 641, 2004 Fed.App. 0327P
(Cite as: 385 F.3d 641)

laches if (1) the plaintiff delayed unreasdnably in
asserting his rights, and (2) the defendant was pre-
judiced by this delay.

[17] United States 393 €~>11

393 United States
3931 Government in General
393k7 Congress

393k11 k. Regulation of Elections of Sen-
ators and Representatives. Most Cited Cases
Assuming there could be instances where time re-
maining in United States House of Representatives
term would be truly de minimis, thereby excusing
executive from issuing writ of election to fill va-
cancy, vacancy of five months created by expulsion
of Ohio Congressman was not de minimis, where
election could have been held in that time that
would have complied with Ohio's election code.
U.S.C.A. Const. Art. 1, § 2, cl. 4; Art. 1, § 4, ¢l. 1.

[18] United States 393 €11

393 United States
3931 Government in General
393k7 Congress

393k11 k. Regulation of Elections of Sen-
ators and Representatives. Most Cited Cases
United States House of Representatives' scheduled
adjournment date should not be used in evaluating
whether a special election may be held in compli-
ance with state law and whether the time remaining
after such an election would be de minimis, inas-
much as House rarely adjourns sine die on such date.

[19] Elections 144 €5

144 Elections

1441 Right of Suffrage and Regulation Thereof
in General

144k2 Power to Confer and Regulate
144k5 k. State Legislatures. Most Cited

Cases
Legislative balancing between a state's interests in
ensuring fair and reliable elections, and its citizens'
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rights to vote and to equal representation, is entitled
to considerable deference. U.S.C.A. Const. Art. 1, §
4,cl 1.

[20] United States 393 €~>11

393 United States
3931 Government in General
393k7 Congress

- 393k11 k. Regulation of Elections of Sen-
ators and Representatives. Most Cited Cases
To extent that Ohio election code purported to give
unfettered discretion to Governor regarding time
for calling special election, it was not meaningful
standard entitled to deference in action challenging
Governor's decision not to hold special election to
fill vacant seat in United States House of Repres-
entatives. U.S.C.A. Const. Art. 1, § 2, cl. 4; Ohio
R.C. § 3521.03.
*643 Scott T. Greenwood (argued), Raymond Vas-
vari (briefed), American Civil Liberties Union,
Cleveland, OH, for Plaintiff-Appellant.

Arthur James Marziale, Jr. (argued and briefed),
Elizabeth L. Schuster (briefed), Constitutional Of-
fices Section, Columbus, OH, for Defendant-Ap-
pellee.

Keith A. Wilkowski (briefed), Vassar, Dills &
Dawson, Toledo, Ohio, for Amicus Curiae.

Before: MARTIN, RYAN, and MOORE, Circuit
Judges.
*644 MOORE, J., delivered the opinion of the

court, in which MARTIN, J., joined. RYAN, I. (pp.
651-53), delivered a separate dissenting opinion.

OPINION
MOORE, Circuit Judge.

[1] In this appeal, we conclude that Article I, sec-
tion 2, clause 4 of the United States Constitution is

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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385 F.3d 641, 2004 Fed.App. 0327P
(Cite as: 385 F.3d 641)

mandatory, imposing upon a state executive the
duty to issue a writ of election when one of her
state's seats in the United States House of Repres-
entatives (“House”) becomes vacant during a con-
gressional term. Because Robert Taft, Governor of
Ohio (“Governor Taft”), refused to issue a writ of
election when one of Ohio's seats in the House be-
came vacant due to the expulsion of James A.
Traficant, Jr. (“Traficant”) and more than five
months remained before the next Congress would
convene, we hold that Governor Taft violated Art-
icle I, section 2, clause 4 and denied the voters in
Ohio's Seventeenth Congressional District, includ-
ing members of the American Civil Liberties Union
(“ACLU”), their rights to vote and to equal repres-
entation in violation of the Fourteenth Amendment.
Accordingly, we REVERSE the district court's de-
cision and REMAND so that the district court may
award appropriate declaratory relief and attorney's
fees to the ACLU.

I. BACKGROUND

Traficant represented the Seventeenth Ohio Con-
gressional District (“the District”) from January
1985 through July 24, 2002, during the 99th
through 107th Congresses. On July 24, 2002, the
House passed House Resolution 495, expelling
Traficant from the House. Subsequently, Governor
Taft publicly announced that he would not call a
special election to fill the House vacancy left by
Traficant's expulsion. Governor Taft decided, after
consulting with local elected officials, not to hold a
special election, citing the cost of an election, the
difficulty presented by redistricting that was to take
effect for the regularly scheduled election in 2002,
I the small length of time an elected replace-
ment could be expected to serve, and the uninter-
rupted continuation of constituent services by the
Clerk of the House. The 107th Congress was sched-
uled to adjourn on October 3, 2002; however, it did
not adjourn sire die until November 22, 2002. Tim
~ Ryan was elected to the House by the “new” Seven-
teenth District at a general election held on Novem-
ber 5, 2002, but did not take office until January 3,
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2003. Therefore, the “old” Seventeenth District was
without representation in the House and had dimin-
ished constituent services from July 2002 until
January 2003.

FN1. At the time he was expelled from the
House, Traficant represented the “old”
Seventeenth District, which was comprised
of Mahoning and Columbiana Counties
and parts of Trumbell County. In 2002,
however, Ohio redrew its congressional
districts. Tim Ryan, who was elected in the
November 5, 2002 general election, repres-
ents the “new” Seventeenth District, which
is comprised of parts of Mahoning, Trum-
bull, Portage, and Summit Counties. The
- former Seventeenth Congressional District
no longer existed when Traficant was ex-
pelled in July 2002, but any special elec-
tion to fill his seat would have had to fol-
low the old boundaries.

On August 5, 2002, the ACLU filed a verified com-
plaint in the United States District Court for the
Southern District of Ohio, asserting a § 1983 claim
and pendent state-law claims against Governor
Taft. The ACLU prayed for injunctive and declarat-
ory relief, requiring Governor Taft to call a special
election to fill the House vacancy in the District,
and - for reasonable attorney's fees pursuant to 42
U.S.C. § 1988. On August 19, 2002, the district
*645 court issued oral and written orders denying
injunctive relief. On August 26, 2002, the district
court issued an opinion and order denying the
ACLU's motion for a temporary restraining order
and a preliminary injunction and dismissing the
case, thereby denying a permanent injunction as
well. On August 23, 2002, the ACLU filed a motion
in the Sixth Circuit requesting emergency injunct-
ive relief pending appeal, which a panel of this
court denied on September 4, 2002.

The district court had jurisdiction pursuant to 28
U.S.C. §§ 1331, 1343, and 1367. We have jurisdic-
tion over the appeal pursuant to 28 U.S.C. § 1291, F\2

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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FN2. We note that the ACLU filed its no-
tice of appeal on August 19, 2002, specify-
ing that the ACLU was appealing the dis-
trict court's August 19, 2002 order denying
“preliminary and permanent injunctive re-
lief and entering judgment for the Defend-
ant.” Joint Appendix (“J.A.”) at 169. The
district court's August 19 written order,
- however, only denies the ACLU's motion
for a temporary restraining order. In its
August 19 oral ruling, the district court
denied from the bench all injunctive relief,
“be it a temporary restraining order and a
preliminary injunction or a permanent in-
junction.” J.A. at 228. A final written judg-
ment in the case was entered on August 27,
2002. Therefore, we have jurisdiction over
the appeal pursuant to Fed. R.App. P.
4(a)(2). See Metro. Life Ins. Co. v. Marsh,
119 F.3d 415, 418 n. 3 (6th Cir.1997).

II. ANALYSIS

A. Standard of Review

[21[3][4] We review a district court's decision to
deny a preliminary injunction for abuse of discre-
tion. Blue Cross & Blue Shield Mut. v. Blue Cross
& Blue Shield Ass'm, 110 F.3d 318, 322 (6th
Cir.1997). We also review a district court's decision
to deny a permanent injunction for abuse of discre-
tion, and in doing so, we review the district court's
factual findings for clear error and review the dis-
trict court's legal conclusions de novo. Secy of
Labor v. 3Re.com, Inc., 317 F.3d 534, 537 (6th
Cir.2003). Although the district court did not spe-
cifically rule on the ACLU's request for declaratory
relief, instead dismissing the case in toto after rul-
ing on the ACLU's motion for preliminary injunct-
ive relief, we review a “district court's exercise of
discretion under the Declaratory Judgment Act, 28
U.S.C. § 2201(a), for abuse of discretion.” Scotfs-
dale Ins. Co. v. Roumph, 211 F.3d 964, 967 (6th
Cir.2000).
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B. Standing and Mootness

[51[6][71 Jurisdiction, including standing, is ©
‘assessed under the facts existing when the com-
plaint is filed.” > Cleveland Branch, N.A.A.C.P. v.
City of Parma, 263 F.3d 513, 524 (6th Cir.2001)
(quoting Lujan v. Defenders of Wildlife, 504 U.S.
555, 570 n. 4, 112 S.Ct. 2130, 119 L.Ed.2d 351
(1992)), cert. denied, 535 U.S. 971, 122 S.Ct. 1438,
152 L.Ed.2d 382 (2002). In order to meet the stand-
ing requirements derived from Article III,

a plaintiff must show: “(1) it has suffered an ‘injury
in fact’ that is (a) concrete and particularized and
(b) actual or imminent, not conjectural or hypo-
thetical; (2) the injury is fairly traceable to the
challenged action of the defendant; and (3) it is
likely, as opposed to merely speculative, that the
injury will be redressed by a favorable decision.”

Id. at 523-24 (quoting Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs., 528 U.S. 167, 180-81, 120
S.Ct. 693, 145 L.Ed.2d 610 (2000)). To bring suit
on behalf of its members, an association must show
“ ‘its members would otherwise have standing to
sue in their own right, the interests at stake are ger-
mane to the organization's purpose, and neither the
claim asserted nor the relief requested requires the
participation of individual members in *646 the
lawsuit.” ” Id. at 524, 120 S.Ct. 693 (quoting
Friends of the Earth, Inc., 528 U.S. at 181, 120
S.Ct. 693, 145 L.Ed.2d 610).

[8] The ACLU filed the complaint in this action “on
behalf of its members who reside in and who are
electors in the Seventeenth Ohio Congressional
District.” J.A. at 6 (Compl.] 3). In this case, the
ACLU has demonstrated that its members would
have had “standing to sue in their own right.” Clev-
eland Branch, N.A.A.CP., 263 F.3d at 524. The
ACLU submitted affidavits from Louise Lefkort,
Robert H. Sacherman, and Carol C. Sacherman,
who were all members of the ACLU, resided in the
“old” Seventeenth District, were registered to vote
in that district, and desired to vote in a special elec-
tion to fill the House seat left vacant by the expul-
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sion of Traficant. These members had suffered an
actual injury, as they were without representation in
the House and had been threatened with the immin-
ent denial of their right to vote. This injury was
fairly traceable to Governor Taft's actions because
Governor Taft announced that he was not going to
issue a writ of election calling for a special elec-
tion. This injury would have been redressable by in-
junctive and declaratory relief, in that an injunction
requiring Governor Taft to issue a writ of election
would have allowed residents of the district to exer-
cise their right to vote and to regain representation
in the House.

[9][10] The ACLU has also shown that the interests
at stake in this case are germane to the organiza-
tion's purpose. The ACLU submitted an affidavit
from its Executive Director, Christine Link, ex-
plaining the organization's purpose as follows: « The
object of this organization is to aid in maintaining
and extending constitutional and other fundamental
rights, liberties, privileges, and immunities, and to
take all legitimate actions in furtherance of that ob-
ject without political partisanship. ” J.A. at 161
(Link Aff) (emphasis in original). This case ad-
dresses citizens' right to vote and right to equal rep-
resentation, which falls squarely within the ACLU's
purpose of guaranteeing constitutional and funda-
mental rights. Finally, this action does not require
the participation of individual members of the or-
ganization.

[11][12]{13] While standing is assessed at the out-
set of the litigation, a case may become moot dur-
ing the course of litigation, depriving the court of
jurisdiction. Cleveland Branch, N.A.A.C.P., 263
F.3d at 524-25. The doctrines of standing and
mootness serve different purposes: “In essence,
standing concerns only whether a plaintiff has a vi-
able claim that a defendant's unlawful conduct ‘was
occurring at the time the complaint was filed’ while
mootness addresses whether that plaintiff continues
to have an interest in the outcome of the litigation.”
Id. at 525 (citations omitted). These different pur-
poses are reflected in well-established exceptions to
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the mootness doctrine, including the:doctrine that a
case will not become moot if the injury is capable
of repetition, while evading review. Friends of the
Earth, Inc., 528 U.S. at 190, 120 S.Ct. 693.

[14] At this time, the 108th Congress has convened;
therefore, we can no longer provide appropriate in-
junctive relief. We can, however, still award declar-
atory relief and attorney's fees, provided the case
has not become moot. Vacancies in the House can
happen near the end of a congressional term, mak-
ing it difficult for litigation to provide an effective
remedy. See Jackson v. Ogilvie, 426 F.2d 1333,
1337 (7th Cir.) (noting, while treating an identical
situation, that the case would not be mooted by the
inappropriateness of an injunction, that plaintiffs
would be entitled to declaratory *647 judgment,
and that cases “of this type in the election field are
peculiarly ‘capable of repetition, yet evading re-
view.” ) (quoting Moore v. Ogilvie, 394 U.S. 814,
816, 89 S.Ct. 1493, 23 L.Ed.2d 1 (1969)), cert.
denied, 400 U.S. 833, 91 S.Ct. 66, 27 L.Ed.2d 64
(1970). In fact, since this case was filed, another
House vacancy occurred in Ohio's Third Congres-
sional District due to the resignation of Tony Hall
to take a position in the Bush administration. We
conclude that the injury involved in this case is cap-
able of repetition, while evading review, and thus is
not moot.

C. Laches

[15][16] We agree with the district court's conclu-
sion that the ACLU's action is not barred by the
doctrine of laches. Where a plaintiff seeks solely
equitable relief, his action may be barred by the
equitable defense of laches if (1) the plaintiff
delayed unreasonably in asserting his rights and (2)
the defendant was prejudiced by this delay. Brown-
Graves Co. v. Central States, Southeast and South-
west Areas Pension Fund, 206 F.3d 680, 684 (6th
Cir.2000). In this case, Governor Taft announced
on July 25, 2002 that he was not going to call a spe-
cial election to fill the vacancy in the District. The
ACLU fiJed on August 5, 2002, eleven days later,
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its complaint, its motion for a temporary restraining
order and preliminary injunction, and its supporting
memorandum. It is true that in Kay v. Austin, 621
F.2d 809, 813 (6th Cir.1980), we held that a
plaintiff seeking to be named on a presidential
primary ballot was barred from obtaining injunctive
relief because he delayed bringing suit until twenty-
five days after he knew the choice of candidates
had been made. In Kay, however, the defendant
Secretary of State introduced evidence specifically
demonstrating how this short delay had prejudiced
the defendant, in that the Secretary provided evid-
ence that most of the costs associated with the elec-
tions preparations had been expended during this
delay. Id.

In this case, each day that passed may have made it
more difficult to hold a special election; however,
there is no evidence in the record indicating spe-
cifically how this short delay prejudiced Governor
Taft. Likewise, there is no evidence that Governor
Taft had expended money or made alternate prepar-
ations during the delay. We conclude ‘that the pas-
sage of eleven days was not unreasonable delay.
Moreover, we conclude that Governor Taft has not
sufficiently demonstrated that he was prejudiced by
this delay.

D. Article I, Section 2, Clause 4

Article I, section 2, clause 4 of the United States
Constitution addresses the mechanism for filling
vacancies in the House that occur during a congres-
sional term, providing: “When vacancies happen in
the Representation from any State, the Executive
Authority thereof shall issue Writs of Elections to
fill such Vacancies.” Article I, section 4, clause 1
gives primary control over the election of Senators
and Representatives to the states, providing: “The
Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in
each State by the Legislature thereof; but the Con-
gress may at any time by Law make or alter such
Regulations, except as to the Place of chusing Sen-
ators.” Congress, in turn, has enacted 2 U.S.C. § 8,
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indicating that states have the authority to determ-
ine the time of elections, providing: “The time for
holding elections in any State, District, or Territory
for a Representative or Delegate to fill a vacancy,
whether such vacancy is caused by a failure to elect
at the time prescribed by law, or by the death, resig-
nation, or incapacity of a person elected, may be
prescribed by the laws of the *648 several States
and Territories respectively.” The district court
concluded that the considerable discretion given to
state government officials to determine election
procedures, particularly the discretion to set a time
for a special election to replace a Representative,
applied to the decision of whether to hold such a
special election at all. The ACLU argues that Art-
icle 1, section 2, clanse 4 is mandatory; therefore
the government must call for a special election.

Given the infrequency of House vacancies, and the
even greater infrequency of governors refusing to
call special eléctions to fill them, only one case,
Jackson v. Ogilvie, deals with such a situation.
Jackson arose when the governor of Illinois refused
to call a special election after the death of a Repres-
entative on August 13, 1969. 426 F.2d at 1334.
Voters brought suit on December 16, 1969, and
“the district court dismissed the action for want of
jurisdiction” on March 16, 1970, finding the rights
asserted too insubstantial to support jurisdiction, as
“the relatively short period in which the Sixth Dis-
trict will remain unrepresented” was not enough to
raise constitutional questions. I/d. at 1334-35. The
Seventh Circuit reversed in an opinion issued on
May 6, 1970, concluding that the district court had
erred by dismissing the action due to the limited
time that a Representative would serve, stating,
“Except in those instances [where the period of
possible service could truly be deemed de minimis]
the delegation to the state legislature of this power
over procedure does not, in our opinion, alter the
character of the Governor's duty to issue a writ of
election.” /d. at 1336. In so holding, the court found
that a special election could still be held on Novem-
ber 3, 1970, the date of the next general election,
and concluded that it was “not prepared to say as a
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matter of law that representation from the time the
results of the November 3 election will be determ-
ined to January 3, 1971 is de minimis.” Id. at 1337.

In comparing Jackson to the instant case, both
parties agree that the time periods involved are im-
portant; they merely disagree on which time periods
are important. Under Ilinois law at that time, 162
days had to elapse between the issuance of the writ
of election and the election itself. Jd at 1335. The
Seventh Circuit held that the governor had a duty to
issue a writ at the time of the Representative's
death, which would have allowed an election to be
held on January 23, 1970, with eleven months left
on the term. /d. at 1337. When the district court dis-
missed the case, an election could have been held
on August 25, 1970, with four months left on the
term. Finally, the Seventh Circuit refused to hold as
a matter of law that the amount of time between the
certification of an election held on the next general
election date, November 3, 1970, and the beginning
of the next term, on January 3, 1971, is de minimis.
The ACLU emphasizes Jackson's indication that
the time of possible service in the House in this
case, November 5, 2002 to January 3, 2003, was
not de minimis. Conversely, Governor Taft em-
phasizes that Jackson only conclusively held that an
enforceable duty existed when eleven months re-
mained on the term at the time the vacancy oc-
curred.

The parties and the district court cite three other
cases that influence our decision in this case. In
Valenti v. Rockefeller, 292 F.Supp. 851, 853
(WD.NY. & S.D.N.Y.1968) (three-judge district
court), aff'd mem., 393 U.S. 405, 89 S.Ct. 689, 21
L.Ed2d 635 (1969), a U.S. Senate vacancy oc-
curred in June 1968 upon the assassination of Sen-
ator Robert F. Kennedy, and state statutory law
mandated that the vacancy would be filled in
November 1970, as sixty days were required prior
to the primary election, and replacement Senate
*649 elections were to be held in even-numbered
years. The plaintiffs in Valenti argued that the oper-
ation of state law unconstitutionally denied them
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their rights to vote and to representation. Jd The
district court determined that the delay was consti-
tutional when balanced against the state interests of
voter turnout and interest; of preserving local elec-
tions from “the more party-oriented political cur-
rents generated by statewide or national contests”;
and of avoiding the economic hardship on Senate
candidates of financing a campaign in the off-year.
N3 Id at 854, 859. Tn Mason v. Casey, No.
91-5728, 1991 WL 185243, at *1-2 (E.D.Pa.
Sept.18, 1991), a House vacancy occurred on
September 11, 1991, and state statutory law man-
dated that the special election would be held at least
sixty days after the governor issued a writ of elec-
tion. Like in Valenti, the plaintiffs argued that the
operation of state law created an unconstitutional
delay beyond the plaintiffs' proposed date of
November 5, 1991, and the district court held the
delay which likely was five additional months to be
constitutional. Id. at *2-3. Finally, in State ex rel.
Armstrong v. Davey, 130 Ohio St. 160, 198 N.E.
180, 181 (1935), the Ohio Supreme Court ratified
the governor's decision to set a replacement date at
a later date than the plaintiff felt was proper.

FN3. The probativeness of Valenti v. Rock-
efeller, 292 F.Supp. 851, 853 (WD.N.Y. &
S.D.N.Y.1968), is substantially diminished
by the fact that it addressed a vacancy in
the Senate. The United States Constitution
allows Senate vacancies to be filled by the

- governor through a temporary appoint-
ment, and thus the seat may be filled dur-
ing the period between the vacancy and the
special election. U.S. Const. amend. XVII;
Valenti, 292 F.Supp. at 855. Moreover, if
one of a state's seats in the Senate becomes
vacant, that state will still be represented in
the Senate, whereas if one of a state's seats
in the House becomes vacant, residents of
that district will not be represented in the
House. Valenti, 292 F.Supp. at 863.

[17][18] Like the Seventh Circuit, we conclude that
Article I, section 2, clause 4 is mandatory, requiring
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the state's executive to issue a writ to fill a vacancy
in the House.™ We recognize that there may be
instances where the time remaining in the congres-
sional term is truly de minimis, thereby excusing
the executive from issuing the writ, but the time in-
volved in this case cannot be considered de min-
imis.FN

FN4. We are not at all persuaded by the
Supreme Court of Rhode Island's statement
in In re the Representation Vacancy, 15
RI. 621, 624, 9 A. 222 (R.1. 1887), that the
governor, having the power under Article
I, section 2, clause 4 of the United States
Constitution, to issue a writ of election,
also has the discretion to decide, consider-
ing the 49th Congress's adjournment date,
whether to exercise that power. This state-
ment is dicta and the decision is an advis-
ory opinion, not binding on this court. Nor
are we persuaded by similar non-binding
dicta in People ex rel Fiizgerald v.
Voorhis, 222 N.Y. 494, 119 N.E. 106, 108
(1918).

FNS5. The district court relied on the 107th
Congress's scheduled adjournment date of
October 3, 2002 in concluding that the
ACLU had not met its burden of demon-
strating irreparable harm, as the parties
contemplated holding a November 5, 2002
election and there was no way of knowing
whether a hold-over session would occur,
and thus whether the Seventeenth District
would be unrepresented in a House vote.
We conclude the scheduled adjournment
date should not be used in evaluating
whether a special election may be held in
compliance with state law and whether the
time remaining after such an election
would truly be de minimis. As history
shows, the House rarely adjourns sine die
on its schedule adjournment date, and im-
portant legislation has been passed after
such date. In fact, the amicus brief filed by
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Representative Marcy Kaptur notes that
the 107th Congress passed several pieces
of important legislation after its scheduled
adjournment date of October 3, 2002, in-
cluding the Iraq war resolution (October
10) and the creation of the Department of
Homeland Security (November 13).

[19] We also recognize that Article I, section 4,
clause 1 gives states the discretion*650 to determ-
ine the “Times, Places, and Manner” of holding
such elections, and that the states have valid in-
terests in ensuring fair and reliable elections. As
Valenti and Mason indicate, legislative balancing
between a state's interests in ensuring fair and reli-
able elections, and its citizens' rights to vote and to
equal representation, is entitled to considerable de-
ference. Ohio has exercised its discretion to determ-
ine the time, place, and manner of elections by en-

" acting a comprehensive election code. Governor

Taft complains of the expense, inconvenience, and
possible inaccuracies that would have accompanied
a special election held on November 5, 2002. We
point out that the Ohio legislature, through its elec-
tion code, has determined the length of time it con-
siders necessary for conducting such a special elec-
tion. If the Ohio legislature determines that more
time is needed to hold such an election, it may
amend its election code, and should a need to re-
view such provisions arise, we will accord them ap-
propriate deference.

[20] Had Ohio's election code imposed require-
ments that made a special election an impossibility
in this case, the ACLU would have been faced with
the burden of proving those enacted requirements
were unconstitutional. As Governor Taft concedes,
however, it would have been possible to hold a spe-
cial election that complied with the requirements
imposed by the legislature in the election code to
fill the vacancy in the Seventeenth District.FN6

FN6. To the extent that the Ohio election
code purports to give unfettered discretion
to Governor Taft regarding the time for
calling the special election, it is not a
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meaningful standard entitled to deference.
The Ohio code provides:

When a vacancy in the office of repres-
entative to congress occurs, the gov-
emor, upon satisfactory information
thereof, shall issue a writ of election dir-
ecting that a special election be held to
fill such vacancy in the territory entitled
to fill it on a day specified in the writ.

Ohio Rev.Code Amn. § 3521.03.
Moreover, the Ohio Supreme Court has
interpreted an earlier, similar version of
this . provision as granting the governor
discretion to decide when to call a spe-
cial election, but not to decide whether
to call an election. State ex. rel Arm-
strong v. Davey, 130 Ohio St. 160, 198

N.E. 180, 181 (1935). While the Elev- -

enth Amendment prevents us from com-
pelling Governor Taft to comply with
state law, we may consider Governor
Taft's failure to act consistently with
Ohio law when determining how much
deference to accord his decision under
the Constitution's delegation of election
procedures to the states.

In summation, we conclude that Article I, section 2,
clause 4 imposed a mandatory duty upon Governor
Taft to hold a special election to fill the vacancy in
the District created by the expulsion of Traficant.
Although there may be situations where an execut-
ive's duty is excused because the time remaining on
the Congressional term is truly de minimis, this was
not such a situation. While legislative balancing of
the state's and its voters' interests is entitled to de-
ference, a special election that complied with
Ohio's election code could have been held in this
case. Therefore, we hold that Governor Taft viol-
ated his duty to call a special election under Article
I, section 2, clause 4 and denied ACLU members
the rights to vote and to equal protection in viola-
tion of the Fourteenth Amendment. These constitu-
tiona] violations entitle the ACLU to declaratory re-
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lief pursuant to 42 U.S.C. § 1983 and 28 U.S.C. §
2201 and to reasonable attorney's fees pursuant to
42 US.C. § 1988.

. CONCLUSION

We conclude that the district court committed er-
rors of law, and thus abused its discretion by failing
to award the ACLU appropriate equitable and de-
claratory relief.*651 Accordingly, we REVERSE
the district court's decision and REMAND this case
so the district court may award appropriate declar-
atory relief and attorney's fees to the ACLU. '

RYAN, Circuit Judge, dissenting,.

The majority holds that Governor Taft was required
by Article I, § 2, cl. 4 of the U.S. Constitution to
hold a special election to fill the vacancy caused by
the expulsion of Congressman James A. Traficant
from the U.S. House of Representatives. I do not
believe the United States Constitution required
Governor Taft to hold a special election in the cir-
cumstances of this case and so I must dissent.

L

Our Constitution grants limited, enumerated powers
to the federal government, while reserving the re-
mainder of the governing authority to the states.
Beyond the unenumerated powers retained by the
states, the Constitution delegates to them certain
tasks necessary for the proper administration and
functioning of the federal government. One such
task is the duty imposed by Article 1, § 2, cl. 4,
which provides that “[w]hen vacancies happen in
the Representation from any State, the Executive
Authority thereof shall issue Writs of Election to
fill such Vacancies.” U.S. Const., Att. I, § 2, cl. 4.

Although clause 4 uses the imperative “shall,” that
should not be understood as a universal and abso-
lute command to act without regard to the facts and
circumstances that bear directly upon the purpose
of Section 2. That is so, not only as a matter of
common sense, but also because, under our Consti-
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tution, “[tlhe States ... retain ‘a residuary and invi-
olable sovereignty.” ... They are not relegated to the
role of mere provinces or political corporations, but
retain the dignity, though not the full authority, of
sovereignty.” Alden v. Maine, 527 U.S. 706, 715,
119 S.Ct. 2240, 144 L.Ed.2d 636 (1999) (quoting
The Federalist No. 39, at 245 (James Madison)
(Clinton Rossiter ed., 1961)). In interpreting clause
4 and similar provisions of the federal Constitution,
we are obligated to take cognizance of the prin-
ciples of federalism and comity that inhere in our
unique system of dual sovereignty. Implicit in these
principles is the obvious proposition that the Con-
stitution does not impose upon the states the obliga-
tion to take action, which, in the circumstances at
hand, would be wasteful, imprudent, and manifestly
ineffective to carry into effect the purpose of the
constitutional mandate.

The authors of Clause 4 were not theoreticians giv-
en to creating mindless formalisms that, if applied
literally, woodenly, or mechanistically, would re-
quire the states to take action in obedience to the
verb “shall,” which, under the circumstances, is
foolish, wasteful, and probably ineffective.

Neither constitutional “textualism,” “originalism,”
nor any other interpretive “ism” requires that, in
carrying -out the mandate of Clause 4, a Governor
abandon all common sense and reasonableness and
become, instead, a mere issuing clerk when a
“vacanc[y] happen[s]” in a state's congressional
representation, -

As Justice Oliver Wendell Holmes, speaking for the
U.S. Supreme Court, stated, albeit with regard to a
different constitutional provision:

The interpretation of constitutional principles must
not be too literal. We must remember that the ma-
chinery of government would not work if it were

_ not allowed a little play in its joints. -

Bain Peanut Co. of Tex. v. Pinson, 282 U.S, 499,
501, 51 S.Ct. 228, 75 L.Ed. 482 (1931). That “play
in its joints” must certainly*652 include a Gov-
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ernor's discretion to respond to the mandatory lan-
guage of Clause 4 in a reasonably sensible manner.

IL

With these principles in mind, I conclude that, giv-
en the circumstances Governor Taft faced when
former Congressman Traficant was expelled from
Congress, he was not required under clause 4 to call
a special election. The vacancy in the 17th district
“happen[ed]” on July 24, 2002, slightly more than
three months before the general election and less
than six months before the end of the congressional
term.

After taking into account the public notice require-
ments of Ohio’s election laws and the need for a
primary election and a general election, Governor
Taft concluded, and the plaintiff has conceded, that
the earliest practical date on which a special elec-
tion could have been held was November 5, 2002,
the date of the general election. In order to have
held a special election on the date of the general
election, the financially strapped counties that com-
prised the 17th district would have been required to
expend significant amounts of money and effort to
give notice of the vacancy to potential candidates,
print primary as well as general election ballots,
pay additional election workers to staff the polling
stations, certify the results, and allow for possible
challenges.

In addition to these demands on the resources of the
affected Ohio counties, the Governor was faced
with a unique circumstance that could only have
added further confusion to the already confusing
necessity of conducting a special election together
with the regular general election. As the majority
points out, the 17th district was redrawn in 2002.
The “old” 17th district represented by Traficant
comprised Mahoning and Columbiana Counties and
parts of Trumbull County. But the decennial 1990
census required reapportionment and resulted in a
“new” 17th district comprising parts of Mahoning,
Trumbull, Portage, and Summit Counties. Con-
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sequently, on election day, some voters in the af-
fected counties would have had the option of voting
for two congressional candidates, neither of whom
was an incumbent 17th district congressman: one to
fill the short-term vacancy in the old 17th district
and another to represent the new 17th district in the
next session of Congress. Adding to the confusion,
voters whose precincts were recently added to the
17th district would have been eligible to vote for
only one candidate and could not have participated
at all in the special election. With this confusing ar-
‘ray of possibilities, candidates and election workers
would have faced the formidable task of explaining
to voters why some of them were being asked to
take the extraordinary step of voting for two con-

gressional representatives, while their neighbors -

were being asked to vote for only one.

Despite the obvious cost and confusion, a special
election might nevertheless have been required
were it not for the very real likelihood that Con-
gressman Traficant's replacement would have ar-
rived too late to represent the citizens of the 17th
district. Because Ohio election law imposes certain
delays for canvassing (Ohio Rev.Code Ann. §

3505.32 (Anderson Supp.2003)), counting overseas

ballots (Ohio Rev.Code Ann. § 3509.05 (Anderson
1996)), and permitting applications for a recount (
Ohio Rev.Code Ann. § 3515.02 (Anderson 1996)),
the earliest the special election could have been cer-
tified and, therefore, the earliest any newly elected
representative could have participated in the busi-
ness of the House, was on November 25, 2002. See
Ohio Rev.Code Ann. § 3505.38 (Anderson 1996).
Against this backdrop, Governor Taft-unless Clause
4 renders him a mindless*653 automaton-had to
consider, in addition to cost and voter confusion,
that, at the time the ACLU filed its complaint, the
House was scheduled to adjourn sine die on Octo-
ber 3, 2002, almost two months before any newly
elected representative from the 17th district could
have taken his or her seat. He would also have been
obligated to consider that since 1933, the year in
which the Congress changed its start date to Janu-
ary 3, the House has only reconvened after the gen-
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eral election approximately one out of every three
times.

At oral argument before the district court, the
ACLU speculated that a special election “could
have” permitted a newly elected representative
from the 17th district to vote in one of these infre-
quent lame duck sessions of Congress. In fact, as
proved by later events, Congress did reconvene for
a lame duck session. However, it adjourned on
November 22, 2002, three days before a newly
elected representative from the 17th district could
have taken his or her seat. Although the majority
implies otherwise, there was never any possibility
that the 17th district could have been represented in
the House votes on the Iraq war resolution, which
took place on October 10, or on the creation of the
Depariment of Homeland Security, which took
place on November 13. See Op. at 649 n. 5. Nor,
contrary to the majority's contention, is there any
evidence in the record that the citizens of the 17th
district suffered from “diminished constituent ser-
vices” as a result of the Governor's refusal to hold a
special election. Op. at 644. House Rule 2(i)(1)
provides that, in the event of a vacancy, the Clerk
of the House of Representatives shall continue to
supervise a congressman's staff, thereby ensuring
the continuation of constituent services. Moreover,
when questioned by the district court on this issue,
the ACLU expressly disavowed any injury related
to constituent services.

IIL

Governor Taft was undoubtedly bound by the lan-
guage of Clause 4, but implicit in that Section is the
duty to exercise a limited discretion to assure that
the execution of the mandate does not, under the
circumstances, amount to a wasteful, unduly con-
fusing, and very probably ineffective and useless
election.

Given the substantial cost of a special election, the
likelihood of confusion, and the high probability, as
proved by later events, that a newly elected repres-
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entative would not have been able to take his or her
seat, I do not believe that Governor Taft was re-
quired to hold a special election to fill the vacancy
caused by the expulsion of Congressman James
Traficant from the House. Holding a special elec-
tion under these circumstances would have been ab-
surd and meaningless, and in holding that the Gov-
ernor was obligated to do so, this court pays no
more than mere lip service to those principles of
federalism and comity that are inherent in the Con-
stitution. What's worse perhaps, under its “capable
of repetition, while evading review” exercise of jur-
isdiction, Op. at 646, the court implicitly mandates
mindless compliance with Clause 4 in the future, in
an even more absurd and unreasonable circum-
stance.

Irespectfully dissent.

C.A.6 (Ohio),2004.

American Civil Liberties Union of Ohio, Inc. v. Taft
385F.3d 641, 2004 Fed.App. 0327P
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