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March 24, 2009 

The Honorable Senator Clayton Hee, Chair, 
and Members 

Committee on Water, Land, Agriculture and Hawaiian Affairs 
Hawai'i State Capitol 
415 South Beretania Street 
Honolulu, Hawai'i 96813 

Dear Chair Hee and Senators: 

Re: Testimony in Support to House Bill No. 951, HD1 
Hearing: Wednesday, March 25, 2009 at 2:45 p.m. 
Conference Room 229 

The purpose of House Bill 951, HD1, is to relieve a landowner for any damage, 
injury, or harm to persons or property outside the boundaries of the landowner's land 
caused by naturally occurring land failures originating on unimproved land. We 
provided similar written testimony in support of original House Bill 951 that was heard by 
the House Committee on Water, Land and Ocean Resources on Monday, February 2, 
2009. 

We support House Bill 951, HD1, for several' reasons. 

First, it clarifies the landowner's duties when naturally occurring land failures 
originates on unimproved land. This bill codifies the common law which provides that 
landowners of unimproved land shall not be liable for any damages, injury, or harm to 
persons or properties outside oftheir land, caused by any naturally occurring land 
failure that originates from the unimproved land. 

Second, the County of Hawai'i ("County") has jurisdiction and authority over 
substantial acreages of unimproved land and it is not always possible to maintain or 
provide signage that warns people of possible dangers. So, this bill allows the County 
the limited reasonable use of their natural lands, without losing the intended protections 
of the bill. Hence, the County could do minor improvements, such as, the installation or 
maintenance of signage; or undertake minor alteration to preserve or manage the 
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unimproved land, such as, installing or maintaining fences, trails or pathways; or 
conduct maintenance activities, such as, planting or removal of weeds, brushes, rocks 
or trees; or the removal or securing of huge rocks or boulders to reduce the risk of injury 
or damage to down slope properties. 

And, third, consequently, this protects our County, who owns or purchases 
unimproved land, from unnecessary and costly litigation. Where the County has not 
created or increased the risk of harm by artificial improvements or alterations to its 
lands, this bill provides some level of protection with respect to its legal duties and 
obligations arising from the inherent risks of land failures by natural conditions on 
unimproved lands. 

If the committee is conSidering passage of this measure, the County would still 
like to amend the definition "minor alterations" in Section 663-_{2}_ The definition 
should be amended to include "the installation or maintenance of fences, trails, 
pathways or drainage facilities." The primary reason for this additional language is to 
properly clean and maintain drainage ways to reduce and minimize potential flood 
damage to adjoining lands_ 

JKK:fc 

Thank you for your consideration of our testimony. 

Sincerely, 

Joseph Kamelamela 
Deputy Corporation Counsel, 
Litigation Supervisor 
County of Hawai'i 

c: Kevin Dayton, Executive Administrator 
Warren Lee, Director of Public Works 
Robert A. Fitzgerald, Director of Parks and Recreation 
Bobby-Jean Leithead-Todd, Planning Director 
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TESTIMONY OF PATRICK T. ONISHI IN OPPOSITION TO H.B. 951 

March 24, 2009 

To: Chairman Clayton Hee and Members of the Senate Committee on Water, 
Land, Agriculture, and Hawaiian Affairs 

I am Patrick T. Onishi, a practicing Architect and a part-time associate 
professor with the University of Hawaii School of Architecture's 
Community Design and Sustainable Research Program. I have also 
previously served as the City and County of Honolulu's Planning Director 
and it's Director of Land Utilization. More relevant to the subject bill is that 
I am the father of Dara Rei Onishi who was killed in the early hours of 
August 9, 2002, when a 6-ton boulder "bounced" down the mountainside 
and crashed into Dara's bedroom as she slept. She did not die instantly as 
reported by the media. We have maintained that lore because it seemed 
like the civil thing to do. Our family continues to be haunted by that tragic 
event-our son who was in the adjoining bedroom ended up in the 
basement of our home when the boulder tore through wood frame floor in 
the bedroom wing and miraculously survived. He is now 29 years old and 
is not the same happy soul that he was before that harrowing night. 

It was a horrible experience, but more excruciating has been the legal 
process that we encountered in seeking solace and safety in our home. 
What we have learned from our experience is that Common Law already 
protects landowners from existing hazards on their land that is in its 
natural state. But, there are no laws that creates duty to landowners to 
maintain his property for the safety of neighboring property owners. I 
believe that H.B. 951 intends to codify what is already in Common Law and 
is therefore redundant. 

I ask that your committee hold H.B, 951 in Committee and convene a 
taskforce to craft legislation that truly addresses the safety of people who 
inhabit lands that are prone to the hazards of rock falls and landslides. I 
know the issue is a complex one, saving lives is pono. 

Aloha ... PCtt"viclv T. c9 JIli/,JW 
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OFFICE OF HAWAIIAN AFFAIRS 

Legislative Testimony 

HB 951 HD1 

RELATING TO LANDOWNER LIABILITY 

SENATE COMMITTEE ON WATER, LAND, AGRICULTURE, AND HAWAIIAN 
AFFAIRS 

Date: March 25, 2009 Time: 2:45 pm 
Room: 229 

Aloha Chair Hee, Vice Chair Tokuda and Members. The Office 
of Hawaiian Affairs (OHA) SUPPORTS THE INTENT OF House Bill 951. 

The bill intends to codify the common law regarding the 
liability of owners of unimproved lands for personal or property 
damage that occurs outside the land owner's property boundary and 
that occurs due to naturally occurring events on the unimproved 
land. 

OHA prefers the measure as it was introduced and requests 
that the HDI amendments be reversed. In particular, the 
amendment in the HD 1 that "clarified that the landowner remains 
liable for negligence and intentional torts arising from 
activities on unimproved land" actually goes against existing 
common law, rather than codifying it as was the bill's intent. 

Mahalo for this opportunity to testify. 
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LAND USE RESEARCH 
FOUNDATION OF HAWAII 
700 Bishop Street, Ste. 1928 
Honolulu, Hawaii 96813 
Phone 521-4717 
Fax 536-0132 

March 25, 2009 

Via Capitol Website 

Senate Committee on Water, Land, Agriculture and Hawaiian Affairs 
Hearing Date: Wednesday, March 25,2009,2:45 pm in CR 229 

Testimony in Support of HB 951, HD1. Relating to Landowner Liability 
(Relieves landowner of liability caused by natural conditions) 

Honorable Chair Clayton Hee, Vice Chair Senator Jill N. Tokuda and Members of the 
Senate Committee on Water, Land, Agriculture and Hawaiian Affairs: 

My name is Dave Arakawa, and I am the Executive Director of the Land Use Research 
Foundation of Hawaii (LURF), a private, non-profit research and trade association 
whose members include major Hawaii landowners, developers and a utility company. 
One of LURF's missions is to advocate for reasonable, rational and equitable land use 
planning, legislation and regulations that encourage well-planned economic growth and 
development, while safeguarding Hawai'i's significant natural and cultural resources and 
public health and safety. 

We appreciate the opportunity to provide our testimony with comments regarding 
HB 951, HD1. Our comments are as follows: 

• LURF strongly supports the original intent, purpose and language of 
HB 951. 

o The purpose of HB 951 is to "codify the common law that currently exists 
in Hawaii with respect to the legal duties and obligations pertaining to 
damages and injuries caused by natural conditions to property and the 
persons outside of the land." 

o The original language of this measure provided" A landowner shall not be 
liable for any damage, injury, or harm to persons or property outside the 
boundaries of the landowner's land caused by naturally occurring land 
failure originating on unimproved land." 

• However, we strongly object to the following HD1 addition: "provided 
that a landowner shall remain liable for damages proximately caused by 
negligence .... " This new HDllanguage basically nullifies the original intent and 
language of the bill, and is inconsistent with the purpose of HB 951, which is to 
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"codify the common law that currently exists in Hawaii with respect to the legal U NY 
duties and obligations pertaining to damages and injuries caused by natural 
conditions to property and the persons outside of the land." LURF respectfully 
recommends deletion of the term "negligence." 

• LURF would also respectfully request that this Conunittee approve a SD1 
(in the form attached), which would delete the term "negligence," but provide an 
exception for "willful or wanton acts or omissions ... " 

HB 951, HD1. The stated purpose of this bill is to codify the common law that currently 
exists in Hawaii with respect to the legal duties and obligations pertaining to damages 
and injuries caused by natural conditions to property and persons outside the land. The 
original HB 951, proposed to amend Chapter 663 HRS by adding a new part which 
provides that landowners of unimproved land shall not be liable for any damage, injury, 
or harm to persons or properties outside the boundaries of their land, caused by any 
naturally occurring land failure originating on the unimproved land. Unimproved land 
is defined an "any land upon which there is no improvement, construction of any 
structure, building, facility, or alteration of the land by grading, dredging, or mining that 
would cause a permanent change in the land area on which it occurs and that would 
change the basic natural conditions that exist of the land." 

The original bill would also allow the landowners the limited reasonable use of their 
natural lands, without losing this protection. The bill defines "natural condition ofland," 
as including the following: minor improvements such as the installation of maintenance 
or utility poles and signage; or minor alterations undertaken for the preservation or 
prudent management of the unimproved land, such as the installation or maintenance of 
fences, trails or pathways; or maintenance activities, such as forest plantings and weed, 
brush, rock, boulder or tree removal; or the removal or securing of rocks or boulders 
undertaken to reduce the risk to downslope properties. 

The HD1 version created an exception - for harm arising from "negligent" acts or 
omissions. This revision is inconsistent with the common law, it would raise major 
questions regarding the protections in the bill for limited reasonable use of natural lands, 
and would create uncertainty. 

LURF's Position. LURF supports the original version ofHB 951, which was 
intended to provide a level of protection to landowners from "acts of god" events; and 
opposes the HD1 revisions. The original version would provide some legal certainty 
with respect to the legal duties and obligations oflandowners arising from the inherent 
risks ofland failures caused by natural conditions on unimproved lands, where the 
landowner has not created or increased the risk of harm by artificial improvements or 
alterations to the land. The HD1 version, which added the legal term "negligence," would 
lead to further ambiguity, confusion and uncertainty. 

Based on the above, we respectfully request your favorable consideration of the 
proposed SD1 to HB 951, HD1. 

Thank you for the opportunity to express our cOll1ll1ents regarding HB 951, HD1. 
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Report Title: 

Landowner Liability; Unimproved Land 

Description: 

Relieves landowner of liability for any damage, injury, or 
harm to persons or property outside the boundaries of the 
landowner's land caused by naturally occurring land failure 
originating on unimproved land, except for harm arising 
from willful or wanton acts by the owner of the unimproved 
land. (HB951 HD1) 

Land Use Research Foundation 
PROPOSED SDl 
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HOUSE OF REPRESENTATIVES 
TWENTY-FIFTH LEGISLATURE, 2009 
STATE OF HAWAII 

RELATING TO LANDOWNER LIABILITY. 

H.B. NO. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION l. The legislature finds that it is in the 
best interest of the public to provide certainty in the law 
with respect to the legal duties and obligations of 
landowners arising from the inherent risks of land failures 
caused by natural conditions to persons and property 
outside the boundaries of their land when these risks have 
not been created or increased by artificial improvements or 
alterations to the land. 

The purpose of this Act is to codify the common law 
that currently exists in Hawaii with respect to the legal 
duties and obligations pertaining to damages and injuries 
caused by natural conditions to property and persons 
outside the land. 

SECTION 2. Chapter 663, Hawaii Revised Statutes, is 
amended by adding a new part to be appropriately designated 
and to read as follows: 

"PART UNIMPROVED LAND; LIABILITY 

§663- Definitions. As used in this part: 

"Naturally occurring land failure" means any movement 
of land, including a landslide, debris flow, mudslide, 
creep, subsidence, rock fall, and any other gradual or 
rapid movement of land, that is not caused by human 
alterations to or improvements constructed upon the land. 

"Unimproved land" means any land upon which there is 
no improvement, construction of any structure, building, 

951 HD1 
PROPOSED 

SD1 
LURF 

Land Use Research Foundation 
PROPOSED SDl 
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facility, or alteration of the land by grading, dredging, 
or mining that would cause a permanent change in the land 
area on which it occurs and that would change the basic 
natural condition that exists on the land. Land remains 
unimproved land notwithstanding the following: 

(1) Minor improvements, including the installation or 
maintenance of utility poles and signage; 

(2) Minor alterations undertaken for the preservation 
or prudent management of the unimproved land, including the 
installation or maintenance of fences, trails, or pathways; 

(3) Maintenance activities, including forest 
plantings and weed, brush, rock, boulder, or tree removal; 
or 

(4) The 
undertaken to 

removal or securing of rocks or boulders 
reduce risk to downslope properties. 

§663- Land failure on unimproved land caused by 
natural condition; liability. A landowner shall not be 
liable for any damage, injury, or harm to persons or 
property outside the boundaries of the landowner's land 
caused by any naturally occurring land failure originating 
on unimproved land; provided that a landowner shall remain 
liable for damages proximately caused by wil.lful or wanton 
acts or omissions committed in the course of any activities 
on the unimproved land." 

SECTION 3. This Act does not affect rights and duties 
that matured, penalties that were incurred, and proceedings 
that were begun, before its effective date. 

SECTION 4. If any provision of this Act, or the 
application thereof to any person or circumstance is held 
invalid, the invalidity does not affect other provisions or 
applications of the Act that can be given effect without 
the invalid provision or application, and to this end the 
provisions of this Act are severable. 

SECTION 5. This Act shall take effect on January 1, 
2046. 

Land Use Research Foundation 
PROPOSED SD1 
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KAMEHAMEHASCHOO~ 

WRITTEN TESTIMONY TO THE COMMITTEE ON WATER, LAND, AGRICULTURE, 
AND HAW AllAN AFFAIRS 

By 
Kelly LaPorte, Outside Counsel for the Kamehameha Schools 

Hearing Date: Wednesday, March 25, 2009 
2:45 p.m., Senate Conference Room 229 

Wednesday, March 25, 2009 

TO: Senator Clayton Hee, Chair 
Senator Jill N. Tokuda, Vice Chair 
Members of the Connnittee on Water, Land, Agriculture and Hawaiian Affairs 

SUBJECT: Connnents on H.B. No. 951 HD 1- Relating to Landowner Liability for Natural 
Conditions. 

My name is Kelly LaPorte, and I am outside counsel for the Kamehameha Schools. I am 
providing this testimony in support of the intention of H.B. No. 951 relating to landowner 
liahility for natural conditions. We do not support the HD 1 because of the amended language. 
The original draft of this Bill codified common law that protects State, County and private 
landowners who have no! altered the natural condition of their land. 

However, the current version of the Bill seeks to alter the common law and provide a 
deterrent to hillside and ridgeland landowners. If passed in its current version, landowners who, 
to date, have kept their land in a natural condition will possess a disincentive to keep the land in 
its unaltered state because of potential liabilities. Instead, these landowners possess an incentive 
to either develop the land or sell it to third parties for development. To the extent that the State, 
Counties, and Public Land Trusts acquire unaltered land for preservation and conservation 
purposes, this Bill will not protect them This could mean landowners will protect themselves by 
denying access and use of the land for fear oflegalliability. Passage of this Bill will not promote 
sustainable communities but instead encourage sale or development of natural lands. This does 
not protect consumers by fostering proper planning and consideration of appropriate safeguards 
by developers and builders but instead shifts that responsibility . 

. The original draft of this Bill provided clarity with respect to liability from naturally 
occurring dangers, insulating up-slope landowners who have not altered the natural environment 
on their property, and is consistent with both common law and the Restatement of the Law of 
Torts. In two recent court cases involving a rockfall, Onishi v. Vaughan, and a massive mud and 
boulder slide, Makaha Valley Towers v. Board of Waler Supply, after substantial litigation, the 
First Circuit Court in both instances ackuowledged the applicability of this law when no artificial 
improvements have been constructed to create any additional risk. We have attached copies of 
the Hawai'i Revised Statute section that adopts common law, the treatises that restate this law, 
and the order in the Onishi case. 

567 South King Street· Honolulu, Haw:li'i 96813·3036 • 11\One 80&523-6200 

FOI<nded and Endowed h ,he /",roc, of /'rinces, Bernice Pauahi Bishob 



Wednesday, March 25, 2009 

Senator Clayton Hee, Chair 
Senator Jill N. Tokuda, Vice Chair 

LATE TESTIMONY 

Members of the Committee on Water, Land, Agriculture and Hawaiian Affairs 

We urge this committee to amend this version back to its original draft that codifies 
common law. As originally drafted the Bill provides certainty in Hawai'i law for natural 
conditions that exist on unaltered lands. Further, by expressly allowing minor improvements on 
land, it allows a reasonable use of natural land without triggering additional responsibilities. 
Expressly allowing minor improvements such as utility poles provides benefits to the community 
at large or, in the case of protective fences or warning signage, enhances safety. Importantly, the 
provision in the original Bill that allows other, specified minor alterations of land, such as the 
removal of potentially dangerous natural conditions such as boulders or rocks, allows voluntary 
acts undertaken by either the landowner or owners of neighboring property without increasing the 
risk ofliability. 

As originally drafted the bill was essentially a Good Samaritan provision that will 
encourage cooperation in voluntarily undertaking such measures intended to enhance safety. In 
the absence of this provision, a landowner may be reluctant to remove or alter any natural 
condition or allow others to come onto the land to do the same for fear of losing protection 
afforded by the common law. 

While the current Bill expressly allowed minor alterations of the land, such as allowing 
recreational visitors like day hikers on a hiking path, this similarly promotes the reasonable use 
and enjoyment of natural land, this is largely negated by holding landowners for minor alterations 
that are done negligently. While the Hawai'i legislature has already deemed this an important 
public policy in its enactment of Chapter 520, which purpose is to "encourage o'Wners of land to 
make land ... available to the public for recreational purposes by limiting their Jiability towards 
person entering thereon for such purposes." This public policy would be overridden making 
landowners such minor alterations are done negligently. With this, landowners will be 
discouraged from working with adjacent homeowners on rockfall protection for fear of liability. 

In sum, landowners - both private and government - should be insulated from liability 
fTOm any damage as a result of the natural condition of the land as recognized by common law, 
and should be encouraged to allow limited, reasonable use of their natural lands and to voluntarily 
reduce risk of rockfalls without losing this protection. However, the current Bill negates such 
protection and ultimately defeats its stated intent and goes beyond current common law. 

Kamehameha Schools thanks you for the opportunity to share our views. We respectfully 
request that you do not pass this Bill, as currently written but instead that this Bill be amended 
back to its original version by deleting "provided that a landowner shall remain liable for 
damages proximately caused by negligence or wanton acts or omissions committed in the course 
of any activities on the unimproved lands" in Section 2 of this Bill. 
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§ 1-1 GENERAL PROVlSIONS § 1-1 

§ 1·1. Common law of the State; exceptions. 

The common law of England, as ascertained by English and American 
decisiollB, is declared to be the common law of the State of Hawaii in all cases, 
except as otherwise expressly provided by the COllBtitution or laws of the 
United States, or by the laws of the State, or fixed by Hawaiian judicial 
precedent, or established by Hawaiian usage; provided that no person shall be 
subject to criminal proceedings except as provided by the written laws of the 
United States or of the State. [L 1892, c 57, § 5; am L 1903, c 32, § 2; RL 1925, 
§ 1; RL 1935, § 1; RL 1945, § 1; RL 1955, § 1-1; HRS § 1-1] 
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390 OWNERS AND OCCUPIERS OF LAND Ch.IO 

be the rniarep"""ntation as to the chancier 
of the prcperty." 

Na/ural Condiliom 
The 0 .. important limitation upon the re

sponsibility of the po ...... or of land to tho •• 
outside of hiB premia .. hal been the tradi
tional rule, of both the English and the 
American courts, that he i. under nG affirm· 
ative duty to remedy conditiGna of purely 
natural ori&,in upon hi> land, althouKh they 
may be highly dangerou8 or inconvenient t<> 
hi> neighbGra." The origin of thil, in both 
countriell. lay in an early day when mu<h 
land, in laet most, waa unsettled or uncult~ 
voted. and the burden ot in'pe<:ting it and 
putting it in safe condition would have been 
not only unduly oneroua, but Gut ol all pro
portion to any harm liJcely to result. Tllua it 
has been held that the landowner iI not Ii .. • 

3f. s.e. Wra. til. 
... Secoed Retl.lIt.ement ot Torts.! 363. SHo Noel. 

NuAnce. (rom I..ud in It. Natant Condltion~ 1948. sa 
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u. Roberta Y. Ka:niaon. 1897, 101 G ... 17:1. 28 s.E. -42. Pofttardawa R. D. C. v. Moore-Gwynn. £19"l9) 1 
Ch. &56. But Me Sp~ v. AdamaOl\ CompaniH, 
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6 (lave.), tan .. r Y. Cood.t. 19H, 21 N.D. 462. 131 
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-II. Brady Y. W"""n, (1909] 2 I •• il<p. 83".1; S ..... 
Y. I'I-cntico 8",._ [ISIt] , K.B. 3IU; s..bo<nI Air Un. 
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ity.1M!.202 V .. 102t. 121 s.E.2d 01. (pireon-); ....... 
n... Y. lorcOmnel~ 19$1, 31 IIlApp.id 241. 11. N.E.2oI 
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• ttMllt. 8ldt. T. OUfUI F'anrI.A. lne.. 19)}O. _ tnd. 
~ <13 N.1I.2<I .... ea. ..... perbapo. t .. 100 .... kept 
by an empJoy.e. 8M Kiltth:k v. WuhinJ(ton MirIenIJ 
1'n>4oc .... r .... 19"!S,l!/j W • .2d ' ... 631 P.U 8015. Ct. 
W..wr Y. Madiaon. law. 1m. 251 N. W.2d !i23 fXtae); 
KicIt ... Blue MOUDta.ln Forut A.&cociation. 1968. IOU 
N.H. 212. 121 A.2d 151 fwiJct PMJIIIU boar. fourth « 
tilth •• nerWon front, orilCial importlJ. 

,Jf. 3ft x.y. T. RomM1.1964. 64 r ..... 2d 398, !'JO Cat 
RptT. 273, ~12 P.2d 529: Mohr Y. GauJt. I~. 10 Wil. 
513; Wv...,- v. Schmidt. Ilit6. 96 Xy. <41. >Ill S.W.:I5. 

41. RoebteUQw Y. Rock •• U Or:r. Iowa 191;(. 211 
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ble for 1M existence ot a foul swamp," for 
falling rocIaJ." for uncut weeds obstructing 
the view of motorists at an intene(:tion,13 for 
thistle. growin&, on hia land," for harm done 
by indigenou! animals, && or tor the normaJ~ 
nstorsl flow of surface water." Closely aJ. 
lied t<> thia ia the generally accepted holding 
that an abutting owner i& under no duty to 
remove ice and snoW" which haa lallen upon 
hia own land or upon the highway." 

On the other hand, if the occupier has him
selt altered the condition of the premiae •• u 
by erecting a structure which discharges 
water upon the sidewalk." setting up a park. 
ing lot upon which water will coiled," weak
enin&, rock. by the construction of a high
way," damming a stream 80 that it fonna a 
malarial pond, II planting a row of tree. next 
to the highway," digging out part of a hill," 
or piling sand or plowinlr a rl<!ld 00 that the 

N.&. tSS9; Moo,. v. G&da.den. 1881.8'1 N.Y. &.I. On,U. 
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S. W.2d 42'l lbroktn wat.r piP'" tauMd Ie. Ub f'OIId). 
But ." North Lint. Rock Tran»portaUoa Co. v. 
FinkbeWr. 1)Hi1.2.(3 Ark.. 5911. ~ S.W.:ld 81. (Finky 
.ot. Jia.bJlt (Of' ~~r in Jltlwt trom IIprinld.r -,yatem). 

.... NOOA Y. SlIUKJard Palnt.t GJ ... Co • .o[ Pultblo. 
1D60. 146 Colo. 151. 368 P.:ld~. But.811 Wil~ v. 
United St..te •• E.D.PL.1981. t5t1I VoSuPI'. 121 (no lidil .. 
ty. liulGer "hilla lind rid" .... dorlrirw. (or vlippotry Mhftt 
or Jc.e wjth no ridlCM or eS .. aticuw in pcrkinJ( lot). 

se. McCArthy v. Fernc.t. 194.8 .. ar,a Pa. -I1Ui. 58 A-U 

••• 
51. Milt. Y. Hall, N.Y.l832. 9 Wend. :UG: Towllliga 

Falla Power ('.0. Y. Simll. 19,j9. tS (i •• App. 749. d5 s,& 
K«. (:r. AndffilllA Y. Andf'YwtI. t!lM, 2-12 N.C. :IS~ 88 
S.£.2d H8 (IU1irtcW pond coll¥-ctinl( wild KeN .. which 
deatroyw pwntitr. cropd. 

52. Co&tH Y. Chinn. 19l)H. 51 CaJ.2d :tOol, :&a2 P.2d 
2H9 (euJt1y.~~). Attonf. W'Ulb.!tr Y. FOWM. 19'10, 
1 CaI.App.3d U~. ~ C!lt.Rptr. rJHl! (mainu.iflinjf hedxv)' 
ct. Crawhul"At .,. Anwnham 8qn.J 8oa.rd. una. " 
Exch.Div. 5. 4H U.Ex. l09 fpb.ntinJf pot..onov. trHtl 
neu boundary line). BuUhw. rnay be DO IbilIiUty tor 
BMIIndy railinK to Ct.1t w~. See supna, nett 26. 

53. Fabbri Y. Jtt.gia Forcier. {ne.. 197$, 1l~ R.I. 207. 
:tiO A.2d >W1. 
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§ 363 TORTS, SECOND ClL. 13 

§ 363. Natoral Condltlons 

(1) Except as sl4ted In Sul>6eetfon (2). neither a pO.. 
seaor of land, nor a vendor,lesaor, or other traDBferor. 
Ia Hable for physical harm caused to others onlalde of the 
land by a natural C(Judition of the land. 
(2) .A POlllle6Sor of land In l1li urban area Ia subject to 
lIability to persons usln&' a publIc bl&'h"ay for pbyaleal 
harm resultlnar from bla tailure to exerclee, reasonable 
care to prevent an ameasollable risk of hann arlslnl' 
from the condition of trees on the land near the bi&,b. 
"ay. 

See Reporter's Notes. 
Canat: 

The Institute expressee no opinion aa tG whether the rule 
stated In Subsection (2) may not apply to the posseBSGr of land 
in • rural area. 

Comment: 
... The rule stated In Subsection (1) appllea a1thou&'h the 

poese8sor. vendor, or lessor rec:O&'Di:Iea or sbould reeOjplhe that 
the natural condition involves a riak of physical harm to persona 
outalde the land. Except under the circumstance,j In Subsectfon 
(2) of thla Section, this is true although there is a stron&, prob
ability tbat the natural condition will cause serious harm and the 
labor Dr expense necessaxy to make the condition reB.lonably 
safe Is ali&'ht. 

b. M~o.nina of "..,.tunU condition of /and." "Natural con· 
dltion of the land" I. used to indicata that the condition of 
land baa not been changed by any aet of .. human being, whether 
the poe8e8&Or or &ny of hi. predecessors in possession, or a third 
person dealin&, with the land either with or without the eonaent 
of the then po88e680r. It Is also used to include the natural 
growth of trees, weeda. and other vegel4tion upon land not 
artl1icl4lly made receptive to them. On the other hand, & struc
ture erected upon land is a non·natural or artitlclal condition. 
aa are trees or planla planted or preserved. and changes in the 
surfa.ce by excavation or IIl1lng. Irrespective of whether they 
are harmful In themselVES or become so only because of the 
subsequent operation of natural !orcea. 

e. Privmfle of publie o.uthoritie. to rdm0l18 danfler. The 
fact tbat a poeseasor of land Is not subject to liability for natural 

... .&.nca41X f~ ~. xn... Gout Ct&l.Uou, a.:a4 (brow a.tft'Go6M 
208 IU .... _.oIT_ .. 1 
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ORDtA CMN'TtNQ IN rART AIm DEH\'1NC IN "ART DEn:N1)AHT 
\lA.~CI N. VAtlGJlAt4SlJca&SOa TRlJSTUorml "ANCE VAUCHAN 

REV0CA8Lt TR\1ST"S aOS5 MonON lOA SUM1I1AAY JtJI)OMElfr 
'll.E.DONJVLYU.l~AI(I)VANCtN. VAUCHAN IJ'lD JCDRY N. 

V AU<jJtAN" AUMt6lOJYli J9llm«B !1Igo ON JlD.y lL_ 

OnJ#I)' 20.2005 ~w VA0t4 N. VIIIIJ!url, SIICCCOOj 

v~ ~k T1\Idfil..s.etou Mocioll F .. S~J~sm-. VAOUN. 

VotIIPM, tMi,ldv.l.Ily.1M KftT)'N. V"'&hM 6kd&S-..w;~JoiMd.kt 

Monoa ht SI#QQ1Ir)" 1114arnocm oaluly 24. 200), Sud tOOI.Ioo c.mc Ofa fa, 

borDtC 1M HOCIONobk XAt.\ S.S. AM 1m ..... 101 ..... I.l00.5 at ID,~ .... In. AI ~ ~ 

~1Jj, ~~~")'Wntc)' w. ra.w.. Eaq .. wAllO C. x'c 

DcUnd.wJI UwbJ Va41ab" ~ ~ b, ~ I. t.kQ,d,.1 fsq .. ~ICI4nt 
1~~Ieuu.:C~"""~bY.&kad:.$.iclI\IS.d.OcfC('odafflClI1oV1d 

VAWp..., lMl~I)'.AI'Id KffI)' v .. ~Jh.tn Mftg by Stnt K, HiNb., &.t .. 

QI Dd'Cl'\d..u)I V-..: N. Y.uJ,iwl. SIICC'*O( TM r IIHI Vue.: ".thAn RO'I'oc..bk 

TtIUIf" ...... ~Hlty~J, Wa(De,. 1lw:COIIr\~.U~ 

Mol &tIl4.v,,,, AlIml!U.s. ho&td fb,t ~ ~ IIIId ~ Lbo Moo. __ 

1Id~, adn&fw.U)'ad~~tk 

IT IS H£R.Qy OR.D!!R.EO ~(~ v~ N, V&lt~·., $\IU.IIMOf 

T1'UN«: 1I1tJM v~ VMl .... sc..v{.bl. Trwt. en:." Modoo F()r s..nmuy JIldJl'llCltl 

filed 0.1 ),,1), 20, 2005, MIl $~tI'IfI JoIa«ris ~ in,..., MI4 dcaiod "'?Nt ar 

follows. 1"he Court boldllh.!'WIodtt Ibtt»mrnOlIo MW At ~11Id Ur. 1M SltIC o( &.....a 

arKf u n:t}Q:1«l ill tM ~ ld. Ton... 

I) A tMI ptcp«1)'Q~ _wl104til¥wkll ~Ul.NIW" """'ldoN 011 

hi. ptopa'Iy. 

, 

Under the common 
law as adopted in 
the State of Hawaii 
and as reflected in 
the Restatement 2d, 
Torts: 1) A real 
property owner 
owes no duty with 
respect to natural 
conditions on his 
property; .... 

;~"'~lR"~-"~~r'~'"'"·i¥~::"1~~~f'''''~ '~':;'-i-;";~';/'.r.-' 
~ft..: .... :t:", "".~\·:th ~ ..... ~., )'l .( 1:'" ' .... , , ,jtl'. - •• ' • 
• ',-.. ')'1' t'", f.': •• 'l<b ..... (~:. , • '." , OJ ~" + .. ,:,~,~ • ,'" 

•• ~tf •• '~ > ''''''''~ ,'t.., ........ :: •• '.' " ~ r .. " •• ,.~ •• ' " 
~r:' ... t- ,~",,,. ~ ",,;,'11 ~.I .. ,,"I·i· • ,,~" /' . 1"'.~ •• ~ •• " ~ >/\ 
",~:.;.t.~ ~".' • ~ ..... ,~./"' •. .,.-. \ .. " • • ..' • ,h""" 
.'i'~ :~ .. :~ ......... ~ .'y,~':": 'i ":;0.-,: ~r':'.~ .... ;''' .... /,' t }. 

:..;~': }~~:;t:"·,.::~~:;~.::~.;'::~tJ7·::·'': t·, ~,,,s ":~"i ~ ~ .. ~:·1 
.fl't..·.··~·,. ~.~ ~~,.(4.;;;:'i. ;"'/'''-_\(.::' "".' '~".~."" ',1'1.-
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TtK CQIU1 fiMlIh.-. ,a:rII.bt Wuc ofnaalCri&l (M;t Q:lAI., 10 Uw ulneac~ or 
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property owner 
owes a duty to 
exercise reasonable 
care with respect to 
non-natural or 
artificial conditions 
on his property. 

, ~~~;~:'.(i~-r.:f.r:~~7;.m ,.t'*~'t':' :.;"·;:;;n·r:~7\J?7·.:7,F.~:,";;::~: 
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H.B. No. 951 
Relating to landowner liability for natural conditions. 

Benefits of statute 

Provides certainty in the Jaw regarding obligations for natural conditions that exist on unaltered land: 

):0 Expressly allows minor improvements on land such as erecting utility pole and signs without triggering additional obligations. 

):0 Expressly provides exception for specific, minor alterations ofland taken for preservation or prudent management ofland. 

):0 Avoids unnecessary litigation with respect to passive landowners who do not alter natural state of land. 

):0 Protects consumers by fostering proper planning and consideration of safeguards in risk-creating activities outside the land. 

Encourages sustainability of communities: 

» Encourages retention of natural land within developed areas. 

o In the absence of statute, owners of natural land possess: 

• disincentive to retain land in natural state because of polentialliabilities from naturally occurring land failures; and 

• incentive to either develop natural land or sell naruralland 10 third parties for development. 

» Allows modest recreational activities (walking, hiking) on natural land without creating additional obligations of landowner. 

Encourages voluntary measures to reduce risks of naturally occurring land failures without triggering additional obligations. 

Encourages prudent land management practices such as plantings and weed, bruSh, and tree removal without triggering liability. 
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Language 
§663-B Land failure on unimproved 
land caused by natural condition; 
liability. 

A landowner shall not be liable for any 
damage, injury, or harm to persons or 
property outside the boundaries of such 
land caused by any naturally occurring 
land failure originating on unimproved 
land. 

------------ - --~ 

Basis for ProvisioD 
This codifies common law, which is 
adopted in Hawaii under HRS § I-I, and is 
consistent with the Restatement (Second) 
of Torts § 363 as to "natural conditions," 
and expressly applies it to landowners. 

-~ ------- --------- ~ -

2 

Practical Application 
Under this common law rule, if the 
landowner does not create any condition 
that crentes a risk of harm to others outside 
the land caused by a naturally occurring 
land failure, the landowner has no 
affinnative duty to remedy conditions on 
the property of purely natural origin. 

The First Cireuit Court recognized and 
applied this common law rule in 2005 in 
the Onishi lawsuit. This rule did not alter 
the outcome in that case, however, because 
the court held that the factual issue of 
whether artificial conditions (Le., non-
natural conditions created by upslope City 
roadway, drainage culvert, or privately 
owned driveway that diverted waler) 
caused the rockfall would have to be 
detennined by a jury. Given these 
substantial alterations of the land in 
Onishi, the proposed statute would not 
have provided immunity to landowners 
because the land was improved (not 
"unimproved"). 

This provision does not alter any 
obligations that a landowner may have to 
persons on that landowner's property, such 
as the State's duty to warn visitors to the 
Sacred Falls State Park that the First 
Circuit Court held was violated following 
the 1999 rockfall that killed and injured 
visitors to the 2ublic l'ark. 
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§663-C Natural ~ondition. For purposes 
of this part, the natural condition of land 
exists and shall not be considered altered 
or improved notwithstanding that the 
following has occurred: (l) Minor 
improvements, including the installation or 
maintenance of utility poles and signage; 

(2) Minor alterations undertaken for the 
preservation or prudent management of the 
unimproved land, including the installation 
or maintenance of fences, trails, or 
pathways; (3) Maintenance activities, 
including forest plantings and weed, brush, 
boulder, or tree removal; or 

--.----~~--------.--.-~ - -- L 

This provides clarity and certainty in the An owner of unimproved land may erect 
application of the law by expressly signage on the land that warns visitors of 
providing thai minor improvements placed dangers that may exist on the land, or may 
on unimproved land that are not likely to provide easements to allow electrical or 
increase the risk of naturally occurring telephone companies to place utility poles 
land failures will not trigger an affirmative that provide service to the public, without 
duty upon landowners to remedy rear that doing so would trigger additional 
conditions on the property of purely obligations to remediate any conditions 
natural origin. unrelated to such improvements. In the 

absence of allowing for such minor 
improvements to be placed on natural land, 
landowners may refuse to install minor 
improvements that are intended to 
safeguard against dangers within the land. 
Further, this may restrict the availability of 
land needed by utilities to provide service 
to the public. 

This similarly provides clarity and An owner may make minor alterations to 
certainty in the application of the law by natural land, such as unpaved trails or 
expressly providing that millor aiteratiolls paths or installing fences to protect a 
undertaken on unimproved land for watershed area, that are used for 
preservation or maintenance purposes will management of the land, or allow visitors 
not trigger an affirmative duty upon to traverse the .land for recreational 
landowners to remedy conditions on the purposes such as hiking with minimal 
property of purely natural origin. disturbance to the natural conditions, 

without losing protection of this law. This 
promotes the reasonable use of the land 
that is unlikely to create additional danger 
of land failures, and allows the visitation of 
natural land without creating additional 
liabilities. 

3 
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(4) The removal or securing of rocks or 
boulders undertaken to reduce risk to 
downslope properties. 

L 

ImanageDB:l0004S8.J 

An owner of unimproved land may also 
volunteer to remove rocks or boulders that 
may pose a danger to others outside the 
land without triggering a duty to remedy 
all oIlier conditions of purely natural 
origin, or allow downslope residents to do 
the same without creating additional duties 
owed to downslope residents. Essentially, 
this encourages Good Samaritan acts 
without increasing liability. In the absence 
of this provision, a landowner may be 
reluctant to undertake any minor 
alterations that are intended to reduce risk 
because of a fear of losing immunity under 
the common law rule. 

--

4 
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