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TESTIMONY ON H.B. 2698, H.D. 2
RELATING TO TECHNOLOGY

TO THE HONORABLE CAROL FUKUNAGA, CHAIR, AND MEMBERS OF THE
COMMITTEE:

My name is Lawrence Reifurth, Director of the Department of Commerce and
Consumer Affairs (“Department”). The Department supports the establishment of a
Hawai'i Broadband Commission and Hawai'i Broadband Commissioner to promote and
encourage broadband development and deployment but prefers an alternate approach.

H.B. 2698, H.D. 2 establishes the Hawai'i Broadband Commission and Hawai'i
Broadband Commissioner within the Department of Accounting and General Services to
promote: 1) widespread access to broadband at competitive prices throughout the
State; 2) the sharing of broadband infrastructure used for deployment to ease costs and
entry into a competitive broadband market; and 3) a streamlined permit approval

process to be created jointly by stakeholders.

LAWRENCE M. REIFURTH
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The bill calls for a broadband commission of five members appointed by the
Governor with the advice and consent of the Senate from a list of nominees selected by
the Speaker of the House of Representatives. The commission is tasked with
developing policy initiatives and regulatory changes to promote expanded broadband
access, to recommend strategies encouraging private investment in broadband, to
develop strategies to increase moneys available to State to provide increased
broadband access to underserved populations and areas, and to develop strategies to
share utilities infrastructure and conduits for broadband access.

In addition, the bill establishes a broadband commissioner within DAGS for
administrative purposes. The commissioner is also appointed by the Governor with the
advice and consent of the Senate from a list of nominees selected by the Speaker of the
House of Representatives. The commissioner shall execute the recommendations of
the commission as well as act as liaison between the State and other governmental
agencies, private industry, and the public regarding broadband technology utilization;
coordinate efforts between the State and counties to make broadband available to
underserved populations and areas; encourage private business to invest in the
broadband communications industry; assist in streamlining the permitting and regulatory
process; and help secure funding for broadband projects. Funding for the commission
and commissioner will come from an appropriation from the general fund.

The Department prefers H.B. 984, H.D. 4, S.D. 1, proposed C.D. 1, a
comprehensive broadband bill, versions of which were introduced in the 2009 Session

by the House Majority, the Senate Majority, House Minority, and the Administration. A
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copy of the Department’s annotated proposed conference draft for H.B. 984, H.D. 4,
S.D. 1 is attached for your convenience.

The proposed conference draft of H.B. 984, H.D. 4, S.D. 1 tracks key
recommendations of the Hawai'i broadband task force by establishing the Hawai'i
Communications Commission to be administratively attached to the Department. After
many legislative committee hearings, and one-on-one and group meetings on various
versions of the broadband bill with communications service providers, governmental
agencies, and interested parties, general consensus was reached on the proposed
conference draft of H.B. 984, which directs the Commission to achieve various goals
such as creating access on a competitive basis at reduced prices, increasing service
penetration and quality, streamlining the permit approval process, and providing access
to businesses and residents at prices and speeds that will make us world leaders,
attract investment and empower our people, transfers funding from existing fees and
transfers existing Department employees to the Commission.

The proposed conference draft differs from the S.D. 1 in part by the deletion of
that portion that was intended to address the partial deregulation of
telecommunications, in light of the Legislature’s adoption last year of Act 180, Session
Laws of Hawaii 2009.

In addition, the proposed conference draft includes the regulation of
communication services (i.e., telecommunications and video programming) as part of
the duties of the Hawai'i Communications Commission. Moreover, the Commission

shall be responsible to designate the entity to maintain the broadband inventory maps
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which are currently being developed under a federal American Recovery and
Reinvestment Act grant.

H.B. 2698, H.D. 2 calls for a general fund appropriation for the operations of the
Commission and Commissioner. As a matter of general policy, the Department does
not support this type of appropriation due to its impact on the priorities set forth in the

Executive Supplemental Budget for Fiscal Year 2010-2011.

Thank you for this opportunity to provide written testimony on this measure.



Report Title:
Hawai i Commruni cati ons conm ssi on; Broadband Regul ati on;
Br oadband Franchi si ng; Broadband Permtting

Note: A provider recommended use of “Hawaii Broadband Commission”
throughout. DCCA prefers “Hawaii Communications Commission” as
broadband is not regulated, but is implemented through cable and telecom
providers.

Description:

| mpl enment s key reconmendati ons of the Hawaii broadband task
force by establishing the Hawaii comruni cati ons comm ssion
(HCO) in the departnent of comrerce and consuner affairs
(DCCA). Transfers functions relating to tel ecomruni cations
fromthe public utilities conm ssion to the HCC and
functions relating to cable services fromDCCA to the HCC.
Est abl i shes a work group to devel op procedures to
streaniine state and county broadband regul ati on,

franchi sing, and permtting and report to the |egislature.
(SD1)

Broadband - HB0984 HD4 SD1 7.2 DQA no cable cpa rvs.doc
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HOUSE OF REPRESENTATIVES
TWENTY-FIFTH LEGISLATURE, 2009 H . B . N O .
STATE OF HAWAII

Proposed

984
H.D. 4
S.D.1

C.D 1

A BILL FOR AN ACT

RELATI NG TO TECHNOLOGY

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
SECTION 1. Through Act 2 of the first special session
of 2007, the legislature created the Hawaii broadband task
force to provide reconmendati ons on how to advance Hawaii's
br oadband capabilities and use. The legislature finds that
advanced broadband services are essential infrastructure
for an innovation econony and a know edge society in the
twenty-first century. Hi gh-speed broadband services at
af fordabl e prices are essential for the advancenent of
education, health, public safety, research and i nnovati on,
civic participation, e-governnent, econon c devel opnent and
diversification, and public safety and services. The
| egi sl ature al so recogni zes the evolution in the manner in
whi ch conmuni cations and information services are delivered
to the consuner, including by wireline, wreless, cable

television, and satellite infrastructures, and that the
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voi ce, video, and data services provided over these

infrastructures are converging. 1In order to position

Hawai i for gl obal conpetitiveness in the twenty-first

century,

(1)

this Act pronotes the follow ng goals:

Access to broadband conmunications to al
househol ds, busi nesses, and organi zati ons

t hroughout the State by 2012 at speeds and prices
conparabl e to the average speeds and prices

avai lable in the top three performng countries

in the worl d;

Note: A provider suggested deleting language after “State” in goal # (1).
DCCA does not concur. This is a stated goal of the Broadband Task
Force to measure the progress of the commission’s efforts.

(2)

(3)

(4)

Avai l ability of advanced broadband conmuni cati ons
service on a conpetitive basis to reduce prices,

i ncrease service penetration, and inprove service
to all persons in the State;

| ncreased broadband availability at affordable
costs to |l owincone and ot her disadvant aged
groups, including by making | ow cost, broadband-
capabl e conputers available to eligible
recipients;

| ncreased voluntary sharing of the infrastructure
used to depl oy broadband in order to speed up

i npl enent ation, reduce costs to providers, reduce
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agency t hat

underlying costs to providers through incentives,

ease depl oynent of broadband, and ease entry into

a conpetitive broadband mar ket pl ace;

Notes: Changes made to allay the concerns of providers regarding the

eminent domain procedures provision. They also have concerns

regarding “sharing of infrastructure” which DCCA addressed by specifying

that the sharing is voluntary.

(5 Increased, flexible, tinely, and responsible
access to public rights-of-way and public

facilities for broadband service providers;

(6) A nore streamlined permt approval process that

reduces the time and cost of infrastructure

depl oynment, to be created jointly by disparate

permtting agenci es, stakehol ders, and ot her

interested parties.

SECTION 2. The purpose of this Act is to establish

comuni cati ons comm ssion as an i ndependent

consuner affairs for adm nistrative purposes only and

require the comm ssion to:

(1) Investigate, pronote, and ensure the growth and
devel opnent of broadband infrastructure within

the State in accordance with the af orenenti oned

goal s;

is attached to the departnent of comrerce and
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(2)

(3)

(4)

(5)

Chanpi on the State's broadband,

t el ecommuni cati ons, and vi deo progranm ng
services interests before the federal governnment,
including the United States Congress, the
executive branch of the United States, and the
Federal Conmuni cations Conm ssion; and state and
| ocal agencies, including the governor, the

| egi slature, and county governnents;

Mai ntai n cl ose working relationships with
comunity groups, civic associations, industry
trade organi zations, industry |eaders, and other
st akehol ders to ensure that the State's interests
and concerns are under st ood;

Devel op state policies relating to the provision
of broadband communi cations services and
interstate and international conmunications
services and facilities serving or transiting the
State of Hawaii ;

Facilitate the construction and voluntary sharing
of shared tel ecomuni cations and broadband

i nfrastructure and expand the introduction and
capabilities of advanced broadband conmuni cati ons
servi ces where appropriate and not prohibited by

federal | aw
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Notes: Providers agreed to the change. The “not prohibited by/under
federal law” language was incorporated at the request of providers here
and throughout the bill.
(6) GCreate an environnent that encourages busi nesses
to provi de broadband, telecomunications, and
vi deo programm ng services, and to nake their
services nore readily available to the public;
Notes: Changes made to address the concerns of providers and to more
accurately reflect broadband goals.
(7) Further examne rate regulation for
t el ecommuni cations carriers; and
Notes: Changes made to more accurately reflect broadband goals and
the fact that telcom rate regulation is being immediately impacted by this
bill..
(8) Investigate the possibility of inplenmenting
incentive regul ation for tel econmunications
carriers to increase investnent in broadband

infrastructure within the State.

Notes: Change made at the request of a provider.

(9) Adm nister special federal funding prograns
designed to stinulate the econony through
i nvestnents in broadband prograns and servi ces.

Notes: Language included at the request of a provider.



N

15

16

17

18

19

20

21

22

23

24

25

26

27

SECTION 3. The Hawaii Revised Statutes is anended by
addi ng a new chapter to be appropriately designated and to
read as foll ows:

" CHAPTER
HAWAI |  COVMUNI CATI ONS COVM SSI ON
PART |. GENERAL PROVI SI ONS

Note: Providers recommended changes to the definitions. However,

DCCA prefers that the bill’s provisions remain consistent with current law.

Also, the proposed changes were repetitive and conflicted with the current

language in the bill and statute. Consequently, DCCA did not make the

changes.

8§ -1 Definitions. As used in this chapter, unless
the context otherw se requires:

"Access organi zation" neans any nonprofit organi zation
desi gnated by the comm ssion to oversee the devel opnent,
oper ation, supervision, managenent, production, or
broadcasti ng of prograns for any channel s obtai ned under
section -67, and any officers, agents, and enpl oyees of
an organi zation with respect to matters within the course
and scope of their enploynent by the access organization.

"Applicant" nmeans a person who initiates an
application or proposal.

"Application” neans an unsolicited filing.

"Basic cable service" neans any service tier that

i ncludes the retransm ssion of |ocal television broadcast

si gnal s.
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"Broadband" neans an "al ways on" data network that
enabl es access to the Internet and use of a variety of
servi ces and applications.

Notes: Changes made for purposes of clarification.

"Cabl e franchi se" neans a nonexclusive initial
aut hori zation, or renewal thereof issued pursuant to this
chapter, whether the authorization is designated as a
franchi se, permt, order, contract, agreenent, or
ot herwi se, which authorizes the construction or operation
of a cable system

"Cabl e operator” nmeans any person or group of persons

(1) Provides cable service over a cable system and
directly or through one or nore affiliates owns a
significant interest in the cable system or

(2) Oherwi se controls or is responsible for, through
any arrangenent, the managenent and operation of
a cable system

"Cabl e service" means:

(1) The one-way transm ssion to subscribers of video

progranm ng or other progranm ng service; and
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(2)

Subscri ber interaction, if any, which is required

for the selection of video programm ng or other

programm ng service.

"Cabl e systeni neans any facility within this State

consisting of a set of closed transm ssion paths and

associ ated signal generation, reception, and control

equi pnent t hat

is designed to provide cable service which

i ncl udes video programm ng and which is provided to

mul ti pl e subscribers within a community, but does not

include a facility:

(1)

(2)

(3)

That serves only to retransmt the tel evision
signals of one or nore tel evision broadcast

st ati ons;

That serves only subscribers in one or nore
multiple unit dwellings under comon owner ship,
control, or managenment, unless that facility or
facilities uses any public right-of-way; or

O a telecommuni cations carrier subject in whole
or in part to the provisions of part Il of this
chapter, except to the extent that those
facilities provide video programmng directly to

subscri bers.

"Carrier of last resort" neans a tel econmuni cati ons

carrier designated by the comm ssion to provide universal
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service in a given |ocal exchange service area determ ned
to be lacking in effective conpetition.

"Departnment” neans the departnment of comrerce and
consuner affairs.

"Designated | ocal exchange service area" neans an area
as determ ned by the conm ssion to be best served by
designating a carrier of |last resort pursuant to section

-41.

"Director"” neans the director of comrerce and consuner
affairs.

"Facility" includes all real property, antennae,
pol es, supporting structures, wires, cables, conduits,
anplifiers, instrunents, appliances, fixtures, and other
personal property used by a cable operator in providing
service to its subscribers.

"Hawai i communi cations conm ssion” or "conm ssion" has
the sane nmeaning as in section - 2.

"Institution of higher education" neans an academ c
coll ege or university accredited by the Western Associ ati on
of School s and Col | eges.

"Qt her programmi ng service" nmeans information that a
cabl e operator nmakes available to all subscribers

general ly.

10
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"Person" means an individual, partnership,
associ ation, joint stock conpany, trust, corporation, or
gover nnent al agency.

"Proposal” neans a filing solicited by the conmm ssion.

"Public, educational, or governnental access
facilities" or "PEG access facility" neans:

(1) Channel capacity designated for public,

educational, or governnental uses; and

(2) Facilities and equi pnent for the use of that

channel capacity.

"Public, educational, or governnental access
organi zati on" or "PEG access organi zation" nmeans any person
or entity that provides public, educational, or
governnent al access services.

"Public place" includes any property, building,
structure, or body of water to which the public has a right
of access and use.

"School " neans an academ c¢ and non-col | ege type
regul ar or special education institution of |earning
establ i shed and nai ntai ned by the departnment of education
or licensed and supervised by that departnment and includes
charter schools as defined in chapter 302B

"Service area" neans the geographic area for which a

cabl e operator has been issued a cable franchi se.

11
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"Tel ecommuni cations carrier"” or "tel econmuni cations
comon carrier" means any person that owns, operates,
manages, or controls any facility used to furnish
t el ecommuni cati ons services for profit to the public, or to
cl asses of users as to be effectively available to the
public, engaged in the provision of services, such as
voi ce, data, image, graphics, and video services, that make
use of all or part of their transm ssion facilities,
swi t ches, broadcast equi pnent, signaling, or control
devi ces.

"Tel ecommuni cati ons service" or "tel econmuni cations”
means the offering of transm ssion between or anong points
specified by a user, of information of the user's choosing,
i ncludi ng voi ce, data, image, graphics, and video w thout
change in the formor content of the information, as sent
and recei ved, by neans of el ectromagnetic transm ssion, or
other simlarly capabl e nmeans of transmission, with or
wi t hout benefit of any closed transm ssion nmedi um and does
not include cable service as defined in this section.

"Vi deo progranmm ng" means programr ng provided by, or
general |y consi dered conparabl e to programm ng provi ded by,
a television broadcast station.

8§ -2 Hawaii conmuni cati ons comm ssi on;

established. There shall be established the Hawai i

12
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communi cations comm ssion as an i ndependent agency that is
attached to the departnment of commerce and consuner affairs
for adm ni strative purposes only.

8§ -3 Hawaii conmuni cati ons comm ssioner. The
comm ssion shall be under the supervision and control of
t he Hawai i comruni cati ons conm ssioner, who shall be exenpt
fromchapter 76 and shall be appointed by the governor,
with the advice and consent of the senate. The
commi ssi oner shall be responsible for the performance of
the duties inposed upon the conm ssion to inplenment this
chapter.

Notes: HTC, TWT, and AT&T prefer 3 commissioners. As DCCA’s goal is

to redl_Jce_ costs, improve timeliness, and enhance flexibility, we prefer one

commissioner.

8§ -4 Deputy conm ssioner. The conmi ssioner may
appoi nt a deputy comm ssioner, who shall be exenpt from
chapter 76. The conm ssioner may, at pleasure, dismss the
deputy conmm ssioner. The deputy comm ssioner shall have
the power to performany act or duty assigned by the
commi ssi oner and shall be acting comm ssioner if, for any
reason, the comm ssioner is unable to performthe duties of
conmi ssioner, until a new comm ssioner i s appointed.

8§ -5 Enploynent of comm ssion personnel. (a) The

comm ssi oner nmay appoi nt and enploy office assistants,

13
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agents, engineers, accountants, and other personnel, with
or without regard to chapter 76; provided that:

(1) The comm ssioner may enploy utility and cable

anal ysts exenpt from chapter 76; and

(2) Each anal yst shall possess at |east the m ni num

qgual i fications required of conparable experts in
the rel evant industry.

(b) The comm ssioner may appoint and, at pleasure,

di smi ss hearings officers as may be necessary, with or
wi thout regard to chapter 76.

(c) The comm ssioner nmay, with the consent of the
director, utilize staff including office assistants,
agents, engi neers, accountants, hearings officers, and
ot her personnel fromthe departnent, as the comm ssioner
finds necessary for the performance of the conm ssioner's
functions, and define their powers and duties.

Notes: Changes made per ATG and DHRD to accurately reflect current

position classifications.

(d) The comm ssioner nay appoint one or nore
attorneys i ndependent of the attorney general who shall act
as attorney(s) for the conm ssioner and shall be exenpt
fromchapter 76. The comm ssioner shall define their

powers and duties and fix their conpensation.

14
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(e) Wth the consent of the director, the
commi ssioner may utilize fromthe departnment, one or nore
attorneys i ndependent of the attorney general who shall act
as attorney(s) for the conm ssioner and shall be exenpt
fromchapter 76. The comm ssioner shall define the powers
and duties of the attorneys and fix their conpensati on.

§ -6 Terms. The comm ssioner shall be appointed
for a termof six years and shall not serve nore than
t wel ve consecutive years. Each conm ssioner shall hold
office until the comm ssioner's successor i s appointed and
confirmed. Section 26-34 shall not apply insofar as it
relates to the nunber of terns and consecutive nunber of
years a comm ssi oner may serve.

§ -7 Salary. The salary of the comm ssioner shal
be set equal to that of the chairperson of the public
utilities comm ssion pursuant to section 269-2.

§ -8 General powers and duties. (a) The
comm ssion shall have the authority expressly conferred
upon the comm ssion by, or reasonably inplied from the
provi sions of this chapter.

(b) The comm ssion shall have general supervision
over all telecomunications carriers and cabl e operators

and shall performthe duties and exercise the powers

15
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i nposed or conferred upon it by this chapter, where not
prohi bited by federal |aw.

(c) The comm ssion has the authority to adopt rul es
pursuant to chapter 91 necessary for the purposes of this
chapter.

(d) The conmm ssion shall have general supervision
over public, educational, or governnental access facilities
and public, educational, or governnental access
or gani zati ons.

§ -9 Communi cations devel opnent duties. (a) The
comm ssion shall strive to ensure that all consuners are
provided with reasonabl e and equitable access to high
gual ity comruni cations network facilities and capabilities
t hat provide subscribers with sufficient network capacity
to access a conbination of voice, data, inage, and video,
and that are available at fair and affordable rates.

Note: Change from “telecommunications” to “communications” was made

because this section is in Part | of the new chapter, which covers both

cable and telecommunications.

(b) No later than July 1, 2011, the conmm ssion shal
study and devel op a conprehensive policy to pronote further
depl oynent of broadband comruni cati ons, including internet
access, in the State. The study shall include

consi deration of comruni cations by wire and radio,

including satellite and wirel ess services. The conm ssion

16
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shal | devel op plans and strategies to increase broadband
affordability, penetration, and conpetitive availability in
the State. The plans may include nmaking | ow cost,
br oadband- capabl e conputers available to eligible
recipients. The plans may al so include neasures to work
with the counties to streanline access to public rights-of-
ways and public facilities for providers of
t el econmuni cati ons, cabl e, and broadband services and the
permtting and approval processes required for such access.
The conmm ssion shall regularly update and revise the
comm ssion's studies and findings to ensure that the
State's policies and initiatives remain effective in
pronoting the State's interests.
Notes: DCCA agreed to AT&T’s suggested language. OTW wanted to
change “broadband communications” to “broadband services”. DCCA
does not agree because it would eliminate reference to infrastructure.
DCCA agreed to TW Telcom suggested language that allows the plans to
include measures to streamline access to public rights-of-ways and public
facilities
(c) The conm ssion shall devel op prograns and
initiatives intended to encourage and facilitate, where not
prohi bited by federal |aw, the deploynment of broadband
conmuni cations services in the State and access to those
services by users in the State. The comm ssion shall fund

these prograns and initiatives using funds collected

pursuant to sections -42, -49, -73, -75, and

17
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92-21 and deposited in the comm ssion special fund pursuant
to section -21. In conjunction with the funds, or
alternatively, the comm ssion may seek appropriations of
funds fromthe State.

Notes: OTW proposed the inclusion of “encourage” and wanted to delete
“facilitate”. DCCA agreed with the inclusion of “encourage”.

(d) The comm ssion shall devel op, and routinely
update, a state policy and formul ate positions to be taken
before federal agencies regarding areas outside its
jurisdiction. The comm ssion shall advocate on behal f of
the State's broadband, tel econmunications, and video
progranmm ng distribution interests before the United States
Congress, the executive branch of the United States, and
t he Federal Communi cations Conmm ssion, and |ocally before
t he governor, the state |legislature, and nunicipal and
county governnents. The comm ssion shall also maintain
cl ose working relationships with comunity groups, civic
associ ations, industry trade associations, industry
| eaders, and ot her stakeholders to ensure that the State's
interests and concerns are under st ood.

(f) The conm ssion shall pronptly exam ne the public
utilities commission’s telecomuni cations rules that are

bei ng made applicable to the conm ssion by this Act to

18
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det erm ne whet her anendnents are appropriate to achieve the
pur pose of this chapter.

8§ -10 Investigative powers. (a) Were not

prohi bited by federal [aw, the conm ssion shall have power
to exam ne:

(1) The condition of each tel econmuni cations carrier,
cabl e operator, and PEG access organi zati on;

(2) The manner in which each tel ecommunications
carrier, cable operator, and PEG access
organi zation is operated with reference to the
safety or accommodation of the public;

(3) The safety, working hours, and wages of enpl oyees
of each tel ecomunications carrier, cable
operator, and PEG access organi zati on;

(4) The fares and rates charged by each
t el ecommuni cations carrier, cable operator, and
PEG access organi zati on;

(5) The value of the physical property of each
t el ecommuni cations carrier, cable operator, and
PEG access organi zati on;

(6) The issuance by each tel ecomunications carrier,
cabl e operator, and PEG access organi zation of
stocks and bonds, and the disposition of the

proceeds t hereof;
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(7)

(8)

(9)

(10)

(b)

The amount and di sposition of incone of each

t el ecommuni cations carrier, cable operator, and
PEG access organi zation, and all financi al
transacti ons of each tel ecommuni cations carrier,
cabl e operator, and PEG access organi zati on;

Busi ness rel ati ons of each tel econmuni cati ons
carrier, cable operator, and PEG access

organi zation with other persons, conpanies, or
cor por at i ons;

Conmpl i ance of each tel ecomrunications carrier,
cabl e operator, and PEG access organi zation with
all applicable state and federal |laws and with
the provisions of its franchise, charter, and
articles of association, if any; and
Classifications, rules, regulations, practices,
and service, and all matters of every nature
affecting the relations and transacti ons between
each tel ecommuni cations carrier, cable operator,
and PEG access organi zation and the public or
persons or corporations.

The conmm ssion may investigate any person acting

in the capacity of or engaging in the business of a
t el ecommuni cations carrier within the State of Hawaii

wi t hout having a certificate of public conveni ence and
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necessity or other authority previously obtained under and
in conpliance with this chapter or the rul es adopted under
this chapter or chapter 269.

(c) Any investigation may be nmade by the comm ssion
on the comm ssion's own notion, and may be nmade when
requested by the tel ecomuni cations carrier, cable
operator, or PEG access organi zation to be investigated, or
by any person upon a sworn witten conplaint to the
commi ssioner, setting forth any prima facie cause of
conpl ai nt.

8§ -11 Del egating powers. Any power, duty, or
function vested in the comm ssioner by this chapter may be
exerci sed, discharged, or perforned by any enpl oyee of the
commi ssi on enpl oyed pursuant to section -5(a), -5(b),
or -5(d) acting in the name and by the del egated
authority of the comm ssioner and who the comm ssi oner
determnes is qualified in the area for which
responsibility is being delegated. Any power, duty, or
function vested in the comm ssioner by this chapter may be
exerci sed, discharged, or perforned by any enpl oyee of the
departnment utilized pursuant to section -5(c) or

-5(e) acting in the nane and by the del egated authority
of the comm ssioner, with the approval of the director.

Notes: AT&T’s suggestion with DCCA modification
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-12 Annual report and register of orders. The

comm ssion shall prepare and present to the governor,

through the director, in the nonth of January in each year

a report respecting the comm ssion's actions during the
precedi ng fiscal year. This report shall include:

(1) Sunmary information and anal ytical, conparative,
and trend data concerning major regulatory issues
acted upon and pendi ng before the conm ssion;

(2) Cases processed by the comm ssion, including
their dispositions;

(3) Tel econmuni cations carrier and cabl e operator
operations, capital inprovenents, and rates;

(4) Tel ecomrunications carrier and cabl e operator
performance in terns of efficiency and quality of
servi ces rendered;

(5) Environnmental matters having a significant inpact
upon tel ecomruni cations carriers and cabl e
oper at ors;

(6) Actions of the federal governnent affecting the
regul ati on of tel econmunications carriers and
cabl e operators in the State;

(7) Long- and short-range plans and objectives of the

conmmi ssi on; and
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(8) The comm ssion's recommendati ons respecting
| egislation and other matters requiring executive
and | egislative consideration.

Copi es of the annual reports shall be furnished by the
governor to the legislature. |In addition, the conm ssion
shal |l establish and maintain a register of all of the
commi ssioner's orders and deci sions, which shall be open
and readily available for public inspection.

§ -13 Commission's investigative authority. 1In al
i nvestigations made by the conm ssion, and in al
proceedi ngs before the conm ssion, the comm ssion shal
have the sanme powers respecting adm ni stering of oaths,
conpel ling the attendance of w tnesses and the production
of docunentary evidence, exam ning w tnesses, and punishing
for contenpt, as are possessed by circuit courts. |In case
of di sobedi ence by any person to any order of the
conmmi ssi oner, or any subpoena issued by the comm ssion, or
of the refusal of any witness to testify to any matter
regardi ng which the witness may be questioned |awfully, any
circuit court, on application by the comm ssion, shal
conpel obedi ence as in case of disobedience of the
requi renents of a subpoena issued froma circuit court or a
refusal to testify therein. No person shall be excused

fromtestifying or from produci ng any book, waybill,
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docunent, paper, electronic record, or account in any
investigation or inquiry by a hearing before the conm ssion
when ordered to do so, upon the ground that the testinony
or evidence, book, waybill, docunent, paper, electronic
record, or account required of the person may tend to
incrimnate the person or subject the person to penalty or
forfeiture; but no person shall be prosecuted for any
crime, punished for any crime, or subjected to any crim nal
penalty or crimnal forfeiture for or on account of any
act, transaction, matter, or thing concerning a matter
about which the person has testified under oath or produced
docunentary evi dence pursuant to a subpoena. Nothing in
this section shall be construed as in any manner giving to
any tel ecomruni cations carrier, cable operator, PEG access
organi zati on, or any person, imunity of any kind. The
fees and traveling expenses of w tnesses, when mandated to
appear, shall be the sane as all owed wi tnesses in the
circuit courts and shall be paid by the State out of any
appropriation available for the expenses of the comm ssion.
§ -14 Notices. (a) Wenever an investigation is
undertaken and a hearing is schedul ed by the comm ssion,
reasonabl e notice in witing of such fact and of the
subj ect or subjects to be investigated shall be given to

t he tel econmuni cations carrier, cable operator, PEG access
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organi zation, or the person concerned, and when based upon
conplaints made to the conm ssion as prescribed in
section -10, a copy of the conplaint, and a notice in
witing of the date and place fixed by the comm ssion for
begi nning the investigation, shall be served upon the
t el ecommuni cations carrier, cable operator, PEG access
organi zation, or the person concerned, or other respondent
and the conpl ainant not |ess than two weeks before the date
designated for the hearing.
(b) Any notice provided pursuant to section

-38(e), shall plainly state the rate, fare, charge,
classification, schedule, rule, or practice proposed to be
est abl i shed, abandoned, nodified, or departed fromand the
proposed effective date thereof and shall be given by
filing the notice with the conm ssion and keeping it open
for public inspection.

(c) Any public hearing held pursuant to section

-38(e), shall be a noticed public hearing or hearings on
the island on which the tel econmuni cations carrier is
situated. Notice of the hearing, with the purpose thereof
and the date, tine, and place at which it will open, shal
be given not |ess than once in each of three weeks
statewi de, the first notice being not |ess than twenty-one

days before the public hearing and the |ast notice being
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not nore than two days before the schedul ed hearing. The
applicant or applicants shall notify their consunmers or
patrons of the proposed change in rates and of the tinme and
pl ace of the public hearing not |ess than one week before
the date set, the manner and the fact of notification to be
reported to the conm ssion before the date of hearing.

§ -15 Right to be represented by counsel. At any
i nvestigation by or proceeding before the conm ssion, the
t el ecommuni cations carrier, cable operator, PEG access
organi zation, or the person concerned, or other respondent
or party and any conplainant or permtted intervenor shal
have the right to be present and represented by counsel, to
present any evidence desired, and to cross-exan ne any
Wi tness who may be call ed.

8§ -16 Commission may institute proceedings to
enforce chapter. (a) |If the conmssion is of the opinion
that any tel ecomruni cations carrier, cable operator, PEG
access organi zation, or any person is violating or
neglecting to conply with any provision of this chapter or
of any rule, regulation, order, or other requirenent of the
commi ssion, or of any provisions of its certificate of
public conveni ence and necessity, franchise, charter,
contract, or articles of association, if any, or that

changes, additions, extensions, or repairs are desirable in
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its plant or service to neet the reasonabl e conveni ence or
necessity of the public, or to ensure greater safety or
security, or that any rates, fares, classifications,
charges, or rules are unreasonabl e or unreasonably
discrimnatory, or that in any way it is doing what it
ought not to do, or not doing what it ought to do, the
comm ssion shall in witing informthe tel econmuni cations
carrier, cable operator, PEG access organi zation, or the
person and may institute proceedings before it as may be
necessary, where not prohibited by federal law, to require
the tel ecommuni cations carrier, cable operator, PEG access
organi zation, or the person to correct any deficiency. In
that event, the conmm ssion may by order direct the consuner
advocate to appear in the proceeding, to carry out the
purposes of this section. The comm ssion nmay exani ne into
any of the matters referred to in section - 10,
notw t hstandi ng that the sane may be within the
jurisdiction of any court or other body; provided that this
section shall not be construed as in any manner limting or
ot herwi se affecting the jurisdiction of any court or other
body. The comm ssion may al so revoke or anend any
provision of a certificate of public convenience and
necessity, franchise, charter, or articles of association,

if any, pursuant to section -31 or - 68.
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Notes: OTW proposed to limit investigative authority to
“telecommunications carriers”. As DCCA already has investigative
authority over cable providers, OTW’s suggestion would reduce the
commission’s authority. Consequently, DCCA does not agree.

(b) In addition to any other avail able renedy, the
comm ssion or its enforcenent officer may issue citations
to any person acting in the capacity of or engaging in the
busi ness of a tel econmuni cations carrier or cabl e operator
within the State, without having a certificate of public
conveni ence and necessity, franchise, or other authority
previ ously obtained under and in conpliance with this
chapter or the rules adopted thereunder. Citations issued
and persons cited pursuant to this subsection shall be
subject to the foll ow ng:

(1) The citation may contain an order of abatenent
and an assessnent of civil penalties as provided
in section -24. Al penalties collected under
this subsection shall be deposited in the
treasury of the State. Service of a citation
i ssued under this subsection shall be nade by
personal service whenever possible, or by
certified mail, restricted delivery, sent to the

| ast known busi ness or residence address of the

person cited;
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(2)

(3)

Any person served with a citation under this
subsection may submt a witten request to the
comm ssion for a hearing, within twenty days from
the receipt of the citation, with respect to the
viol ations all eged, the scope of the order of
abat enent, and the amount of civil penalties
assessed. If the person cited under this
subsection tinely notifies the comm ssion of the
request for a hearing, the conm ssion shal

afford an opportunity for a hearing under chapter
91. The hearing shall be conducted by the
comm ssi oner or the conm ssioner may designate a
hearings officer to hold the hearing;

| f the person cited under this subsection does
not submt a witten request to the comm ssion
for a hearing within twenty days fromthe receipt
of the citation, the citation shall be deemed a
final order of the conm ssioner. The

comm ssioner nmay apply to the appropriate court
for a judgnent to enforce the provisions of any
final order, issued by the conmm ssioner or

desi gnat ed hearings officer pursuant to this
subsection, including the provisions for

abatenent and civil penalties inmposed. In any
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(4)

proceeding to enforce the provisions of the final
order of the comm ssioner or designated hearings
of ficer, the comm ssioner need only show that the
notice was given, that a hearing was held or the
time granted for requesting the hearing has run
wi thout a request, and a certified copy of the
final order of the conm ssioner or designated
hearings officer; and

| f any party is aggrieved by the decision of the
conmmi ssion or the designated hearings officer,
the party may appeal to the internediate

appel late court, in the manner provided for in
chapter 602; provided that the operation of an
abat enent order shall not be stayed on appeal

unl ess specifically ordered by the internediate
appel l ate court after applying the stay criteria
enunerated in section 91-14(c). The sanctions
and di sposition authorized under this subsection
shal |l be separate and in addition to all other
remedi es either civil or crimnal provided in any
ot her applicable statutory provision. The

comm ssi on may adopt rules under chapter 91 as
may be necessary to fully effectuate this

subsecti on.
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8§ -17 Appeals. An appeal from an order of the
comm ssi oner under this chapter shall lie, in the manner
provided for in chapter 602. Only a person aggrieved in a
contested case proceeding provided for in this chapter may
appeal froma final order, or a prelimnary order if it is
of the nature defined by section 91-14(a). The
conmmi ssioner may elect to be a party to all matters, from
whi ch an order of the conm ssioner is appeal ed or any
action in any court of |aw seeking a mandamus, or
injunctive or other relief to conpel conpliance with this
chapter, or any rule or order adopted thereunder, or to
restrain or otherw se prevent or prohibit any illegal or
unaut hori zed conduct in connection therewith, and file
appropriate responsive briefs or pleadings. |If there is no
adverse party to the appeal, the comm ssioner shall be a
party and shall file responsive briefs or pleadings in
defending all orders. The appearance of the conm ssioner
as a party in judicial proceedings in no way limts the
participation of persons otherwise qualified to be parties
on appeal. The appeal shall not of itself stay the
operation of the order appealed from but the appellate
court may stay the order after a hearing upon a notion
therefor and may i npose conditions it deens proper,

including but not limted to requiring a bond, requiring
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that accounts be kept, or requiring that other neasures be
taken as ordered to secure restitution of the excess
charges, if any, made during the pendency of the appeal, in
case the order appealed fromis sustained, reversed, or
nodi fied in whole or in part.

§ -18 Alternative dispute resolution. The
conmi ssioner may require the parties in any matter before
the conmm ssioner to participate in nonbinding arbitration,
medi ati on, or other alternative dispute resolution process
prior to the hearing.

8§ -19 Perjury. Any person who wilfully and
know ngly makes under oath any fal se statenment in
connection with any investigation by or proceeding before
t he comm ssion shall be guilty of perjury and, upon
conviction, shall be subject to the penalty prescribed by
| aw for the offense.

8§ -20 Tel ecommuni cations carriers, cable operators,
and PEG access organi zations, to furnish information.
Every tel ecommuni cations carrier, cable operator, PEG
access organi zation, or other person subject to
i nvestigation by the comm ssion, shall at all times, upon
request, furnish to the commssion all information that the
comm ssion may require respecting any of the matters

concerning which the comm ssion is given power to
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i nvestigate, and shall permt the exam nation of its books,
records, contracts, naps, and ot her docunents related to
its operations in or affecting the state by the conmm ssion
or any person authorized by the commssion in witing to
make the exam nation, and shall furnish the comm ssion with
a conplete inventory of property under its control or
managenent in or affecting the state in the formas the
conmi ssion may direct.

Notes: OTW recommended “in or affecting the state”, and DCCA agreed.

AT&T suggested the following to be included:

“Information and data that the commission requires to be produced by a
telecommunications carrier, cable operator, PEG access organization, or
other person that is proprietary in nature or qualifies as commercially
sensitive information shall be treated and protected as confidential by the
commission”

DCCA disagrees because the current lanquage already provides the same
protection and because it reflects the current statute (§269-8, HRS), under
which AT&T is currently requlated.

8§ -21 Hawaii conmmunications conmm ssion speci al
fund. (a) There is established in the state treasury a
commruni cati ons conmm ssion special fund to be adm ni stered
by the conm ssioner. The proceeds of the fund shall be
used by the conm ssion and the division of consumer
advocacy of the departnment for all expenses incurred in the
adm ni stration of this chapter, including, wthout
limtation, the operation of prograns devel oped by the
commi ssion to devel op and construct, or encourage the

construction of, broadband infrastructure, make broadband
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capabl e services available to | ow i ncone and di sadvant aged
persons, or otherw se pronote universal availability of
comuni cations services. The expenditures of the
commi ssion shall be in accordance with |egislative
appropriations. On a quarterly basis an anmount not to
exceed thirty per cent of the proceeds remaining in the
fund shall be allocated to the division of consuner
advocacy and deposited in the conpliance resolution fund
establ i shed pursuant to section 26-9(0).

(b) Al noneys appropriated to, received, and
coll ected by the comm ssion that are not otherw se pl edged,
obligated, or required by law to be placed in any other
speci al fund or expended for any other purpose shall be
deposited into the comruni cations conm ssion special fund
including, but not limted to, all noneys received and
coll ected by the conm ssion pursuant to sections -42,

-49, -73, -75, and 92-21

(c) The comm ssion shall submt a report to the
| egi sl ature detailing all funds received and all noneys
di sbursed out of the fund prior to the conveni ng of each
regul ar session.

(d) The director may transfer any unexpended portion

of the franchise fees previously collected to the
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comm ssi on by depositing those franchise fees into the
conmm ssi on speci al fund.

§ -22 Consuner advocate. As the director serves as
t he consunmer advocate to the public utilities comm ssion
pursuant to sections 269-51 through 269-55, the conm ssion
shal | recogni ze the director as the consunmer advocate in
heari ngs and proceedings relating to tel ecomruni cations
before the comm ssion.

8§ -23 Communi cations advisory conmttee. (a)
There is established the comuni cati ons advi sory
commttee. The commttee shall consist of menbers
appoi nted by the governor as provided in section 26-34.

(b) The followi ng shall each provide a |ist of at
| east three nanes for the governor's consideration

(1) The president of the senate;

(2) The speaker of the house of representatives;

(3)

(4) ; and

(5)

The governor shall select one nane from each of the
lists for appointnment to the conmttee.

Note: DCCA added “at least three” for purposes of clarification.

(c) The comrunications advisory commttee shall neet

when called by the comm ssion and nmay neet at any ot her
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tinmes that the conmttee deens appropriate; provided that
the commttee shall neet at |east on a quarterly basis.

(d) The conmittee shall advise the comm ssion,

t el ecommuni cations carriers, and cable operators on matters
within the jurisdiction of this chapter at the request of

t he comm ssion or any tel ecomruni cations carrier or cable
operator. The commttee nmay al so advi se the conm ssion and
t el ecomuni cations carriers and cable operators on the
conmittee's own initiative.

(e) The nenbers of the committee shall serve w thout
pay but shall be entitled to rei nbursenment for necessary
expenses, including travel expenses, while attending
nmeetings and while in discharge of their duties.

§ -24 Penalties. (a) Any teleconmunications
carrier, cable operator, or PEG access organi zation
violating, neglecting, or failing in any particular way to
conformto or conply with this chapter or any |awful order
of the comm ssion, including, but not limted to the
grounds specified in section -68 for cable operators and
PEG access organi zations, shall be subject to a civil
penalty not to exceed:

(1) For telecomunications carriers and cable

operators, $25,000 for each day the violation,

negl ect, or failure continues; and
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(2) For PEG access organi zations, $2,500 for each day
the violation, neglect, or failure continues;

to be assessed by the comm ssion after a hearing in
accordance wth chapter 91. The conmm ssion nmay order the
t el ecomruni cations carrier, cable operator, or PEG access
organi zation to cease carrying on its business while the
vi ol ation, neglect, or failure continues.

Note: DCCA changes in response to PEGs’ concerns by limiting the

amount that they can be fined but retaining the ability to fine them without

canceling their contracts if they violate the chapter.

(b) Notw thstandi ng subsection (a), any person acting
in the capacity of or engaging in the business of a
t el econmmuni cations carrier or a cable operator in the State
wi t hout having a certificate of public conveni ence and
necessity, franchise, or other authority previously
obt ai ned under and in conpliance with this chapter and the
rul es adopted thereunder may be subject to a civil penalty
not to exceed $5,000 for each of fense, and, in the case of
a continuing violation, $5,000 for each day that
uncertified activity continues.

(c) Upon witten application filed within fifteen
days after service of an order inposing a civil penalty
pursuant to this section, the comm ssion may remt or

mtigate the penalty upon terns as it deens proper.
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(d) If any civil penalty inposed pursuant to this
section is not paid within the period as the conm ssion may
direct, the attorney general shall institute a civil action
for recovery of the sanme in circuit court.

(e) Any penalty assessed under this section shall be
in addition to any other costs, expenses, or paynents for
whi ch the tel ecomunications carrier, cable operator, or
PEG access organi zation is responsi ble under this chapter.

PART II. TELECOVMUNI CATI ONS

§ -31 Certificates of public convenience and
necessity. (a) No telecomunications carrier, as defined
in section -1, shall commence its business w thout first
havi ng obtained fromthe conm ssion a certificate of public
conveni ence and necessity. Applications for certificates
shall be made in witing to the conm ssion and shall conply
with the requirenents prescribed in the comm ssion's
rules. The application for a certificate of public
conveni ence and necessity shall include the type of service
to be perfornmed, the geographical scope of the operation,
the type of equipnent to be enployed in the service, the
names of conpeting tel ecomruni cations carriers for the
proposed service, a statenent of the applicant's financi al
ability to render the proposed service, a current financial

statenent of the applicant, and the rates or charges
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proposed to be charged, including the rules governing the
proposed servi ce.

(b) A certificate shall be issued to any qualified
applicant, authorizing the whole or any part of the
operations covered by the application, if it is found that
the applicant is fit, willing, and able to properly perform
t he proposed services and to conformto the terns,
conditions, and rul es adopted by the comm ssion, and that
t he proposed service is, or will be, required by the
present or future public convenience and necessity;
ot herwi se the application shall be denied. Any certificate
i ssued shall specify the service to be rendered and there
shall be attached to the exercise of the privileges granted
by the certificate at the time of issuance and fromtine to
time thereafter, reasonable conditions and limtations as a
publ i c conveni ence and necessity may require. The
reasonabl eness of the rates, charges, and tariff rules
proposed by the applicant shall be determ ned by the
conmmi ssion during the sanme proceedi ng exam ning the present
and future conveni ences and needs of the public and
qgualifications of the applicant, in accordance with the
standards set forth in section - 38.

(c) No telecomrunications carrier that, as of July 1,

2010, holds a valid certificate of public conveni ence and
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necessity, franchise, or charter enacted or granted by the
| egi sl ative or executive authority of the State or its
predecessor governnents, or has a bona fide operation as a
t el ecommuni cations carrier recognized by the public
utilities comm ssion, shall be required to obtain, as a
result of the enactment of this Act, a new certificate of
publ i ¢ conveni ence and necessity under this section.

(d) Any certificate, upon application of the hol der
and at the discretion of the comm ssioner, may be anended,
suspended, or revoked, in whole or in part. The conm ssion
after notice and hearing nmay suspend, anmend, or revoke any
certificate in part or in whole, if the holder is found to
be in wilful violation of any of the provisions of this
chapter or with any | awful order or rule of the
comm ssi oner adopted thereunder, or with any term
condition, or limtation of the certificate.

§ -32 Location of records. A tel ecomunications
carrier shall keep and maintain records, books, papers,
accounts, and other docunents related to its operations in
or affecting the state as the comm ssion may determ ne are
necessary to effectively regulate the tel econmuni cations
carrier, that upon request of the conm ssion, can be nade

accessible wwthin a tinme frame determ ned by the
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comm ssion; provided that the original copies are made
avai | abl e when requested by the conm ssion.

Notes: DCCA agrees with OTW’s and AT&T’s proposed changes.

§ -33 Annual financial reports. Each annual
financial report required to be filed wwth the conm ssion
by tel econmuni cations carriers shall include a
certification that the report conforns with the applicable
uni form system of accounts adopted by the comm ssion. The
commi ssion shall adopt a uniformsystem of accounts for
t hi s purpose.

8§ -34 Tel ecomuni cations providers and services.
(a) Notw thstanding any provision of this chapter to the
contrary, the conmm ssion, upon the conm ssion's own notion
or upon the application of any person, and upon notice and
heari ng, nay exenpt a tel ecomunications carrier or a
t el ecommuni cati ons service fromany or all of the
provi sions of this chapter, except the requirenments of
section -36, upon a determ nation that the exenption is
in the public interest. In determ ning whether an
exenption is in the public interest, the conmm ssion shal
consi der whet her the exenption pronotes state policies in
t el ecommuni cati ons, the devel opnent, mai ntenance, and
operation of effective and economcally efficient

t el ecommuni cati ons services, and the furnishing of
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t el ecomruni cati ons services at just and reasonable rates
and in a fair manner in view of the needs of the various
cust oner segnents of the tel ecommuni cations industry.

Anmong the specific factors the conmm ssion may consi der are:
Notes: OTW proposed changes intending to differentiate itself from
telecommunications carriers, which follows definitional changes that it also
proposed. DCCA agrees that OTW is not currently a telecom carrier or
common carrier and hence is not subject to chapter 269. Nevertheless,
DCCA observes no reason to change the current law.

(1) The responsiveness of the exenption to changes in
the structure and technology of the State's
t el econmmuni cati ons i ndustry;

(2) The benefits accruing to the custonmers and users
of the exenpt tel ecommunications carrier or
servi ce;

(3) The inpact of the exenption on the quality,
efficiency, and availability of
t el econmuni cati ons servi ces;

(4) The inpact of the exenption on the nmaintenance of
fair, just, and reasonable rates for
t el econmuni cati ons servi ces;

(5) The likelihood of prejudice or disadvantage to
rat epayers of basic |ocal exchange service
resulting fromthe exenption

(6) The effect of the exenption on the preservation

and pronotion of affordable, universal, basic
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(7)

(8)

(9)

(10)

(11)

(12)

(13)

t el econmuni cati ons services as those services are
determ ned by the comm ssion;

The resulting subsidization, if any, of the
exenpt tel ecommuni cations service or provider by
nonexenpt services;

The inpact of the exenption on the availability
of diversity in the supply of teleconmunications
servi ces throughout the State of Hawaii;

The inmprovenents in the regulatory systemto be
gai ned fromthe exenption, including the
reduction in regulatory del ays and costs;

The inpact of the exenption on pronoting

i nnovations in tel econmuni cati ons servi ces;

The opportunity provided by the exenption for

t el ecomruni cations carriers to respond to
conpetition;

The potential for the exercise of substantial

mar ket power by the exenpt provider or by a
provi der of the exenpt teleconmunications
service; and

The inpact of the exenption on the conpetitive
avai lability and affordability of broadband and

ot her advanced services to consuners.
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(b) The comm ssion shall expedite, where practicable,
the regul atory process with respect to exenptions and shal
adopt gui del i nes under which each provider of an exenpted
service shall be subject to simlar terns and conditions.

(c) The comm ssion may condition or limt any
exenption as the comm ssion deens necessary in the public
interest. The commission may provide a trial period for
any exenption and may term nate the exenption or continue
it for a period and under conditions and limtations as the
conmmi ssi on deens appropri ate.

(d) The comm ssion may require a tel econmuni cations
provider to apply for a certificate of public convenience
and necessity pursuant to section -31; provided that the
conmmi ssion nmay wai ve any application requirenment whenever
it deens the waiver to be in furtherance of the purposes of
this section. The exenptions under this section may be
granted in a proceeding for certification or in a separate
pr oceedi ng.

(e) The comm ssion may wai ve ot her regul atory
requi renents under this chapter applicable to
t el econmuni cations carriers when it determ nes that
conpetition will serve the sanme purpose as public interest

regul ati on.
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(f) If any provider of an exenpt tel econmunications
service or any exenpt tel ecomrunications carrier elects to
termnate its service, it shall provide notice of this to
its custoners, the comm ssion, and every tel ecomruni cations
carrier providing basic | ocal exchange service in this
State. The notice shall be in witing and given not |ess
than six nonths before the intended term nation date. Upon
termnation of service by a provider of an exenpt service
or by an exenpt provider, the appropriate
t el ecomruni cations carrier providing basic |ocal exchange
service shall ensure that all custoners affected by the
term nation receive basic | ocal exchange service. The
commi ssi on, upon notice and hearing or by rule, shal
determ ne the party or parties who shall bear the cost, if
any, of access to the basic |ocal exchange service by the
custoners of the term nated exenpt service.

(g) Upon the petition of any person or upon the
conmi ssion's own notion, the comm ssion may rescind any
exenption or waiver granted under this section if, after
notice and hearing, the comm ssion finds that the
conditions pronpting the granting of the exenption or
wai ver no | onger apply, or that the exenption or waiver is
no longer in the public interest, or that the

t el ecommuni cations carrier has failed to conply with one or
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nmore of the conditions of the exenption or applicable
statutory or regulatory requirenents.

(h) For the purposes of this section, the comm ssion,
upon determ nation that any area of the State has | ess than
adequat e tel ecomuni cations service, shall require the
exi sting tel ecomunications carrier to show cause as to why
t he conm ssion should not authorize an alternative
t el econmuni cations carrier for that area under the terns
and conditions of this section.

AT&T proposed a new subsection (i) that specifies that any telecom

carrier that holds a valid exemption from the PUC from any HRS provision

that is reenacted or made applicable to the HCC, will not need to obtain a

new exemption from the HCC. DCCA agrees with the clarification but

prefers to address it in Section 56 of the bill, therefore, the proposed
language was included there instead of here.

8§ -35 Application of this chapter. This chapter
shall not apply to comrerce with foreign nations, or
commerce with the several states of the United States,
except insofar as the sane may be perm tted under the
Constitution and |l aws of the United States; nor shall it
apply to tel ecommuni cations carriers owned and operated by
the State.

8§ -36 nligations of telecomunications carriers.

I n accordance with conditions and gui delines established by

the conmm ssion to facilitate the introduction of

conpetition into the State's tel ecomruni cations
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mar ket pl ace, each tel ecommuni cations carrier, upon bona
fide request, shall provide services or information
services, on reasonable terns and conditions, to an entity
seeking to provide intrastate tel ecomunications,

i ncl udi ng:

(1) Interconnection to the tel ecomrunications
carrier's tel econmunications facilities at any
technically feasible and economi cally reasonabl e
point within the tel ecomruni cations carrier's
network so that the networks are fully
i nt er oper abl e;

(2) The current interstate tariff used as the access
rate until such tinme that the comm ssion may
adopt a new intrastate |ocal service
i nterconnection tariff pursuant to section

- 37,

(3) Nondiscrimnatory and equal access to any
t el econmuni cations carrier's tel ecomunications
facilities, functions, and the information
necessary to the transm ssion and routing of any
t el econmuni cati ons service and the
interoperability of both carriers' networks;

(4) Nondiscrimnatory access anong al

t el econmuni cations carriers, where technically
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(5)

(6)

(7)

feasi bl e and econom cally reasonabl e, and where
safety or the provision of existing electrical
service is not at risk, to the poles, ducts,
conduits, and rights-of-way owned or controlled
by the tel econmunications carrier, or the

conmmi ssi on shall authorize access to electric
utilities' poles as provided by the joint pole
agreenent, tariffs, rules, orders, or Federal
Comuni cat i ons Conmmi ssion rul es and regul ati ons;
Nondi scri m natory access to the network functions
of the tel ecommunications carrier's

t el econmuni cati ons network, which shall be

of fered on an unbundl ed, conpetitively neutral,
and cost - based basi s;

Tel econmuni cati ons services and network functions
wi t hout unreasonable restrictions on the resale
or sharing of those services and functions; and
Nondi scrim natory access of custoners to the

t el econmuni cations carrier of their choice

wi thout the need to dial additional digits or
access codes, where technically feasible. The
comm ssion shall determ ne the equitable

di stribution of costs anong the authorized

t el ecommuni cations carriers that will use such
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access and shall establish rules to ensure
access.

Wher e possi ble, telecomrunications carriers shal
enter into negotiations to agree on the provision of
services or information services wthout requiring
i ntervention by the conm ssion; provided that any agreenent
shal | be subject to review by the conm ssion to ensure
conpliance with the requirenents of this section.

Notes: OTW proposed changes to distinguish ILECs from CLECs.

However, current language is consistent with current law, under which that

distinction is already clear. Consequently, DCCA did not make the

changes.

8§ -37 Conpensation agreenents. The conmm ssion
shal | ensure that tel ecommunications carriers are
conpensated on a fair basis for term nation of
t el econmuni cati ons services on each other's networKks,
taking into account, anong other things, reasonable and
necessary costs to each tel ecomuni cations carrier of
provi ding the services in question. Telecomrunications
carriers may negotiate conpensation arrangenents, which may
include "bill and keep", nutual and equal conpensation, or
any ot her reasonabl e division of revenues pending tariff
access rates to be set by the comm ssion. Upon failure of

the negotiations, the comm ssion shall determ ne the proper

met hodol ogy and anount of conpensati on.
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8§ -38 Regulation of tel econmunications carrier
rates; ratemaking procedures. (a) Al rates, fares,
charges, classifications, schedules, rules, and practices
made, charged, or observed by any tel econmuni cations
carrier or by two or nore tel ecommunications carriers
jointly shall be just and reasonabl e and, unless otherw se
provi ded by law, shall be filed with the comm ssion.
Notw t hstanding any law to the contrary, the rates, fares,
cl assifications, charges, and rules of every
t el ecommuni cations carrier shall be published by the
t el econmuni cations carrier in such manner as the comm ssion
may require, and copies shall be furnished to any person on
request .

(b) The conm ssion nay issue an order inposing
alternative rate regul ati on procedures.

(c) Unless otherwi se provided by law, no rate, fare,
charge, classification, schedule, rule, or practice, other
t han one established pursuant to an automatic rate
adj ust nent cl ause previously approved by the conmm ssion,
shal | be established, abandoned, nodified, or departed from
by any tel ecommuni cations carrier, except after thirty
days' notice to the conm ssion as prescribed in section
-14(b), and prior approval by the comm ssion for any

increases in rates, fares, or charges. The comm ssion, in

50



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

its discretion and for good cause shown, may allow any
rate, fare, charge, classification, schedule, rule, or
practice to be established, abandoned, nodified, or
departed from upon notice |less than that provided for in
section -14(b). Unless and until the comm ssion waives
this requirenent, a contested case hearing shall be held in
connection with any increase in rates, and the hearing
shal | be preceded by a public hearing as prescribed in
section -14(c), at which the consunmers or patrons of the
t el ecomruni cations carrier may present testinony to the
conmi ssi on concerning the increase. The conm ssion, upon
notice to the tel econmuni cations carrier, may:

(1) Suspend the operation of all or any part of the
proposed rate, fare, charge, classification
schedul e, rule, or practice or any proposed
abandonment or nodification thereof or departure
t her ef rom

(2) After a hearing, by order:

(A) Regulate, fix, and change all such rates,
fares, charges, classifications, schedules,
rul es, and practices so that the sanme shal
be just and reasonabl e;

(B) Prohibit rebates and unreasonabl e

di scrimnation between localities or between
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(3)

users or consuners under substantially

simlar conditions;

(C© Regulate the manner in which the property of

every tel econmunications carrier is operated

with reference to the safety and

accomodat i on of the public;

(D) Prescribe its formand nmethod of keeping

account s,

books,

accounting system

and records, and its

(E) Regulate the return upon its

t el econmuni cations carrier property;

(F) Regulate the incurring of indebtedness

relating to its tel ecommuni cations carrier

busi ness;

and

(G Regulate its financial transactions; and

Do al

things that are necessary and in the

exerci se of the comm ssion's power and

jurisdi

regul at

r easonabl e,

ction, all

of which as so ordered,

ed, fixed, and changed are just and

and provide a fair return on the

property of the tel ecommuni cations carrier

act ual |

carrier

y used or

pur poses.

usef ul

52
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(d) The comm ssion may in its discretion, after
publ i ¢ hearing and upon showi ng by a tel ecomruni cations
carrier of probable entitlenent and financial need,
aut hori ze tenporary increases in rates, fares, and charges;
provi ded that the comm ssion shall require by order the
t el econmuni cations carrier to return, in the formof an
adjustnment to rates, fares, or charges to be billed in the
future, any amounts wth interest, at a rate equal to the
rate of return on the tel econmunications carrier's rate
base found to be reasonable by the comm ssion, received by
reason of continued operation that are in excess of the
rates, fares, or charges finally determned to be just and
reasonabl e by the conm ssion. |Interest on any excess shal
commence as of the date that any rate, fare, or charge goes
into effect that results in the excess and shall continue
to accrue on the balance of the excess until returned.

(e) In any case of two or nore organi zations, trades,
or businesses (whether or not incorporated, whether or not
organi zed in the State, and whether or not affiliated)
owned or controlled directly or indirectly by the sane
interests, the conmm ssion may distribute, apportion, or
al l ocate gross incone, deductions, credits, or allowances
bet ween or anong the organi zations, trades, or businesses,

if it determnes that the distribution, apportionnent, or
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allocation is necessary to adequately reflect the incone of
any such organi zations, trades, or businesses to carry out
the regul atory duties inposed by this section.

(f) Notw thstanding any law to the contrary, for
t el ecomuni cations carrier having annual gross revenues of
| ess than $2, 000, 000, the conm ssion may nake and anmend its
rul es and procedures to provide the comm ssion with
sufficient facts necessary to determ ne the reasonabl eness
of the proposed rates w thout unduly burdening the
t el econmmuni cations carrier conpany and its custoners.

Note: DCCA replaced § -38 with the original § -38 found in S.B. 1680/H.B.

984 with a change to the first sentence in subsection (e) to clarify the

application of the subsection. Additionally, most of the provisions in

subsection (b) were moved to § -9.

8§ -39 Cross-subsidies. (a) The comm ssion shal
ensure that nonconpetitive services shall not cross-
subsi di ze conpetitive services. Cross-subsidization shal
be deened to have occurred:

(1) |If any conpetitive service is priced below the

total service long-run increnental cost of
provi ding the service as determ ned by the
commi ssion in subsection (b); or

(2) |If conpetitive services, taken as a whole, fai

to cover their direct and allocated joint and

comon costs as determ ned by the conmm ssion.
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Notes: DCCA does not agree with OTW proposal to change terminology
to ILECs in numerous places in § -39.
(b) The conm ssion shall determ ne the nethodol ogy
and frequency with which tel ecommuni cations carriers
calcul ate total service long-run increnental cost and fully
all ocated joint and cormmon costs. The total service |ong-
run increnental cost of a service shall include an
i mput ati on of an anount equal to the contribution that the
t el ecommuni cations carrier receives fromnonconpetitive
i nputs used by alternative providers in providing the sane
or equival ent servi ce.
Note: AT&T proposed to delete the “Separate affiliate audits” section.
DCCA does not object to the deletion, as, although the provision reflected
existing requirements under federal law, the commission could obtain a
copy of the audit simply by requesting a copy from the FCC.
Note: AT&T proposed removing the provision requiring the adoption of
rules that prohibit UDAPs and replace it with language that authorizes the
commission to only investigating complaints. As the bill already provides
the commission with investigatory powers, DCCA removed the UDAP
section.
8§ -40 Lifeline tel ephone rates. (a) The
commi ssion shall inplenment a programto achieve lifeline
tel ephone rates for residential tel ephone users. The
conmmi ssion may achieve lifeline tel ephone rates by using
funds col |l ected pursuant to section -49 and deposited in

t he communi cati ons conm ssion special fund pursuant to

section -21. In conjunction with such funds, or
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alternatively, the comm ssion may seek appropriations of
funds fromthe State.

(b) For the purposes of this section, "lifeline
t el ephone rate" nmeans a discounted rate for residential
t el ephone users identified as elders with limted incone
and the handi capped with linmted i nconme as desi gnated by
t he conmi ssi on.

(c) The comm ssion shall require every
t el ecomruni cations carrier providing |ocal tel ephone
service to file a schedul e of rates and charges providing a
rate for lifeline tel ephone subscribers.

(d) Nothing in this section shall preclude the
commi ssion from changi ng any rate established pursuant to
subsection (a) either specifically or pursuant to any
general restructuring of all tel ephone rates, charges, and
cl assifications.

8§ -41 Carriers of last resort. (a) The comm ssion
may define and designate | ocal exchange service areas where
t he comm ssioner has determ ned that a single provider wll
be the nost appropriate way to ensure service for these
ar eas.

(b) The comm ssion shall determ ne the | evel of
service that is appropriate for each designated |oca

exchange service area and shall invite tel econmunications
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providers to bid for a level of service that is
appropriate. The successful bidder shall be designated as
the carrier of last resort for the designated | ocal
exchange service area for a period of time and upon
conditions set by the comm ssion. |In determning the
successful bidder, the conm ssion shall take into
consideration the | evel of service to be provided, the

i nvestnment conmtnent, and the |length of the agreenent, in
addition to the other qualifications of the bidder.

(c) The conmm ssion shall adopt rules pursuant to
chapter 91 to carry out this section or adopt the rules
provided in chapter 6-81 of the Hawaii Adm nistrative
Rul es, which were in effect on July 1, 2010.

8§ -42 Tel ecommuni cations relay services for the
deaf, persons with hearing disabilities, and persons with
speech disabilities. (a) The comm ssion shall inplenent
intrastate tel ecommunications relay services for the deaf,
persons with hearing disabilities, and persons wi th speech
di sabilities.

(b) The conm ssion shall investigate the availability
of experienced providers of quality tel ecommunications
relay services for the deaf, persons with hearing
disabilities, and persons with speech disabilities. The

provi sion of these tel ecommunications relay services to be
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rendered on or after July 1, 1992, shall be awarded by the
commi ssion to the provider or providers the conmm ssion
determ nes to be best qualified to provide these services.
In reviewng the qualifications of the provider or

provi ders, the conmm ssion shall consider the factors of
cost, quality of services, and experience, and ot her
factors as the conm ssion deens appropri ate.

(c) If the comm ssion determ nes that the
t el ecommuni cations relay service can be provided in a cost-
effective manner by a service provider or service
providers, the comm ssion may require every intrastate
t el ecommuni cations carrier to contract with the provider or
provi ders for the provision of the tel ecommunications rel ay
service under the terns established by the conm ssion.

(d) The comm ssioner nmay establish a surcharge to
col |l ect custonmer contributions for tel ecomruni cations rel ay
services required under this section.

(e) The comm ssion may adopt rules to establish a
mechani smto recover the costs of adm nistering and
provi di ng tel ecomruni cations relay services required under
this section.

(f) The comm ssion shall require every intrastate
t el econmuni cations carrier to file a schedule of rates and

charges and every provi der of teleconmunications relay
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service to nmaintain a separate accounting for the costs of
provi di ng tel econmuni cations relay services for the deaf,
persons with hearing disabilities, and persons w th speech
di sabilities.

(g) Nothing in this section shall preclude the
commi ssion from changi ng any rate established pursuant to
this section either specifically or pursuant to any general
restructuring of all telephone rates, charges, and
cl assifications.

(h) As used in this section:

"Tel ecommuni cations relay services" neans tel ephone
transm ssion services that provide an individual who has a
heari ng or speech disability, the ability to engage in
comuni cation by wire or radio with a hearing individual in
a manner that is functionally equivalent to the ability of
an individual who does not have a hearing or speech
disability to conmuni cate using wire or radi o voice
communi cation services. "Telecommunications rel ay
services" includes services that enable two-way
comuni cation using text tel ephones or other non-voice
term nal devices, speech-to-speech services, video relay
servi ces, and non-English relay services.

8§ -43 Tel econmuni cati ons nunber portability. The

commi ssion shall ensure that tel econmuni cations nunber
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portability within an exchange is avail abl e, upon request,
as soon as technically feasible and econom cally
reasonable. An inpartial entity shall adm nister
t el ecomruni cati ons nunberi ng and make t he nunbers avail abl e
on an equitabl e basis.

8 -44 Energency tel ephone service; capital costs;
ratemaking. (a) A telecomrunications carrier providing
| ocal exchange tel ecommuni cations services may recover the
capi tal cost and associ ated operating expenses of providing
a statew de enhanced 911 energency tel ephone service in the
public sw tched tel ephone network, through a tel ephone |ine
sur char ge.

(b) The comm ssion shall require every
t el ecommuni cations carrier providing statew de enhanced 911
enmergency tel ephone service to maintain a separate
accounting of the costs of providing an enhanced 911
energency service and the revenues received fromrel ated
surcharges. The comm ssion shall further require that
every tel ecommuni cations carrier inposing a surcharge shal
identify on all custoner billing statenents the separate
line itemfor enhanced 911 emergency service.

(c) This section shall not preclude the conm ssion
from changi ng any rate, established pursuant to this

section, either specifically or pursuant to any general
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restructuring of all telephone rates, charges, and
cl assifications.

§ -45 | ssuance of securities. A telecomunications
carrier corporation may, on securing the prior approval of
t he conm ssion, and not otherw se, issue stocks and stock
certificates, bonds, notes, and other evidences of
i ndebt edness, payabl e at periods of nore than twel ve nonths
after the date thereof, for the follow ng purposes and no
ot her, nanely:

(1) For the acquisition of property;

(2) For the construction, conpletion, extension, or

i nprovenent of or addition to its facilities or
servi ce;

(3) For the discharge or lawful refunding of its
obl i gati ons;

(4) For the reinbursenent of noneys actually expended
fromincome or fromany other noneys in its
treasury not secured by or obtained fromthe
issue of its stocks or stock certificates, or
bonds, notes, or other evidences of indebtedness;
and

(5) For any of the aforesaid purposes except
mai nt enance of service, replacenents, and

substitutions not constituting capital
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expenditure in cases where the corporation has
kept its accounts for such expenditures in such
manner as to enable the conmi ssion to ascertain

t he anobunt of nobneys so expended and the purposes
for which the expenditures were nmade, and the
sources of the funds in its treasury applied to

t he expenditures.

As used in this section, "property"” and "facilities",
mean property and facilities used in all operations of a
t el ecommuni cations carrier corporation whether or not
included in its operations or rate base. A
t el ecomruni cations carrier corporation may not issue
securities to acquire property or to construct, conplete,
extend, inprove, or add to its facilities or service if the
conmmi ssion determ nes that the proposed purpose wll have a
materially adverse effect on its tel ecommunications carrier
oper at i ons.

All stocks and every stock certificate, bond, note, or
ot her evidence of indebtedness of a tel ecomunications
carrier corporation not payable wi thin twelve nonths,

i ssued without an order of the conmm ssioner authorizing the
same, then in effect, shall be void.

8§ -46 |ssuance of voting stock; restrictions. (a)

For the purposes of this section:
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"Foreign corporation" nmeans a foreign corporation as
defined in section 235-1 or a corporation in which a
majority of the voting stock is held by a single foreign
corporation as defined in section 235-1.

"Nonresident alien" means a person not a citizen of
the United States who is not defined as a resident alien by
the United States Citizenship and I mmgration Services.

(b) No nore than twenty-five per cent of the issued
and out standi ng voting stock of a corporation that is
organi zed under the laws of the State and that owns,
controls, operates, or manages any plant or equipnment, or
any part thereof, as a tel ecomunications carrier within
the definition set forth in section -1 shall be held,
whet her directly or indirectly, by any single foreign
corporation or any single nonresident alien, or held by any
person, unless prior witten approval is obtained fromthe
commi ssion, or unless a transaction is exenpt. An exenpt
transaction is:

(1) Any purchase or sale by an underwriter; or

(2) A transaction to acquire shares of a corporation

with | ess than one hundred sharehol ders and | ess
t han $1, 000, 000 in assets.
Every assignnent, transfer, contract, or agreenent for

assignment or transfer of any shares in violation of this

63



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

section shall be void and of no effect; and no such
transfer shall be made on the books of the corporation.
Not hing in this section shall be construed to nake ill ega
the hol ding of stock lawfully held, directly or indirectly,
prior to June 4, 1977.
8§ -47 Acquisition of stock of another
tel ecommuni cations carrier. No person or entity shal
purchase or acquire, take or hold, any part of the capital
stock of any tel ecomruni cations carrier corporation,
organi zed or existing under or by virtue of the laws of the
State, w thout having been first authorized to do so by the
order of the comm ssioner. Every assignnent, transfer,
contract, or agreenent for assignment or transfer of any
stock by or through any person or corporation to any
corporation or otherwise in violation of this section shal
be void and of no effect; and no such transfer shall be
made on the books of any tel econmuni cations carrier.
Not hing in this section shall be construed to nmake ill ega
the holding of stock lawfully acquired before July 1, 1933.
§ -48 Merger and consolidation of
t el econmuni cations carriers. No teleconmunications carrier
corporation shall sell, |ease, assign, nortgage, or
ot herwi se di spose of or encunber the whole or any part of

its road, line, plant, system or other property necessary
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or useful in the performance of its duties to the public,
or any franchise or permt, or any right thereunder, nor by
any neans, directly or indirectly, merge or consolidate
wi th any other person or entity wthout first having
secured fromthe conmm ssioner an order authorizing it so to
do. Every sale, |ease, assignnent, nortgage, disposition,
encunbrance, nerger, or consolidation, made other than in
accordance with the order of the comm ssioner shall be
voi d.

8 -49 Finances; regqulatory fee. (a) There shal
be paid to the comm ssion in the nonths of July and
Decenber of each year, by each tel ecomruni cations carrier
subject to this chapter, a fee set by the comm ssion not to
exceed one-fourth of one per cent of the gross incone from
t he tel econmuni cations carrier's business during the
precedi ng year, or the sum of $30, whichever is greater.
The conmi ssion shall set the fee anpbunt based on its
proj ected budget for the year to adm ni ster and enforce
this chapter. This fee shall be deposited with the
director of finance to the credit of the comrunications
commi ssi on special fund created pursuant to section -21.

Note: By agreement of all parties, percentage was changed to revert back
to the current ¥4 %.
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(b) Each tel ecommunications carrier paying a fee
under subsection (a) may inmpose a surcharge to recover the
anount pai d above one-ei ghth of one per cent of gross
i ncone. The surcharge inposed shall not be subject to the
notice, hearing, and approval requirenents of this chapter;
provi ded that the surcharge may be inposed by the
t el ecomruni cations carrier only after thirty days' notice
to the comm ssion.

Notes: By agreement with all providers, subsection (c) is deleted.

8§ -50 Injury to carrier property. Any person who
i njures or destroys, through want of proper care, any
necessary or useful facility, equipnent, or property of any
t el econmuni cations carrier shall be |iable to the
t el ecommuni cations carrier for all damages sustained
thereby. The neasure of damages to the facility,
equi pnent, or property injured or destroyed shall be the
cost to repair or replace the property injured or destroyed
including direct and allocated costs for |abor, materials,
supervi sion, supplies, tools, taxes, transportation,
adm ni strative and general expense, and other indirect or
over head expenses, less credit, if any, for salvage. The
speci fying of the neasure of danmages for the facility,

equi pnent, or property shall not preclude the recovery of
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ot her damages occasi oned thereby as may be authorized by
I aw.

8§ -51 One call center; advance warning to
excavators. To finance the establishnment and operation of
the one call center, pursuant to chapter 269E, and the
adm ni strative costs of the conm ssion, the conm ssion
shal |l direct telecomrunications carriers to pay to the
public utilities conmssion a fee in an anount and at a
schedul e determined by the public utilities conmm ssion.

AT&T proposed language that would allow the Commission to credit

telecom carriers for amounts paid under § -51 toward amounts owed in

one call center fees under 8269E-6(f), HRS. DCCA incorporated
amendments to chapter 269E to address AT&T’s concerns (see Section

27 of the bill).

PART I'l1. CABLE

8§ -61 |Issuance of cable franchises and regul ation
of cable operators by the comm ssion. The conmm ssion shal
be enmpowered to issue cable franchi ses and ot herw se
adm ni ster and enforce this part.

8§ -62 Cable franchise required. (a) No person
shal | construct, operate, or acquire a cable system or
extend an existing cable systemoutside its designated
service area, wWithout first obtaining a cable franchise as
provided in this part.

(b) No cable operator that, as of July 1, 2010, hol ds

a franchise or charter enacted or granted by the
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predecessor governnents, or has a bona fide operation as a
cabl e operator heretofore recogni zed by the departnent,
shall be required to obtain, as a result of the enactnent
of this chapter, a new franchise under this section

§ -63 Application or proposal for cable franchise;
fee; certain requirenents. (a) No cable franchise shal
be i ssued except upon witten application or proposal
therefor to the comm ssion, acconpanied by a fee set by the
commi ssi on.

(b) An application for issuance of a cable franchise
shall be made in a formprescribed by the comm ssion. The
application shall set forth the facts as required by the
conmi ssion to determne in accordance with section - 65
whet her a cabl e franchi se should be issued, including facts
as to:

(1) The citizenship and character of the applicant;

(2) The financial, technical, and other

qgualifications of the applicant;

(3) The principals and ultimte beneficial owners of

t he appli cant;
(4) The public interest to be served by the requested

i ssuance of a cable franchi se; and
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(5 Any other matters deened appropriate and
necessary by the comm ssion including, but not
limted to, the proposed plans and schedul e of
expenditures for or in support of the use of
public, educational, and governnental access
facilities.

Notes: OTW proposes to delete the last part of subsection (5) in HB 984
SD1, and DCCA is in agreement.

(c) A proposal for issuance of a cable franchise

shal |l be accepted for filing in accordance with section
-64 only when nade in response to the witten request of
the comm ssion for the subm ssion of proposals.

§ -64 Cable franchise application or proposal
procedure; public hearing; notice. An application or
proposal for a cable franchise shall be processed as
fol |l ows:

(1) After the application or proposal and required

fee are received by the comm ssion and within a
tinme frane established by rule, the conm ssion
shall notify the applicant in witing of the
acceptance or non-acceptance for filing of the
application or proposal for issuance of a cable

franchise required by this part;
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(2)

(3)

After the issuance of a notice of acceptance for
filing and within a tinme frane established by
rule, the comm ssion shall hold a public hearing
on the application or proposal to afford

i nterested persons the opportunity to submt

data, views, or argunments, orally or in witing.
Notice thereof shall be given to the governing
council and mayor of the county and to any

i ncunbent | ocal exchange carrier or other utility
and cabl e conpany in the county in which the
proposed service area is |ocated. The comm ssion
shal |l al so give public notice of the application
and hearing at |east once in each of two
successive weeks in the county in which the
proposed service area is |ocated. The | ast
notice shall be given at |east fifteen days prior
to the date of the hearing;

After holding a public hearing, the conm ssion
shal | approve the application or proposal in
whole or in part, with or without conditions or
nodi fications, or shall deny the application or
proposal, with reasons for denial sent in witing
to the applicant. If the conm ssion does not

take final action after the i ssuance of a notice
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of acceptance for filing and wwthin a time frane
established by rule, the application or proposal
shal | be deenmed deni ed; and

(4) The time limt for final action may be extended,

on the comm ssion's approval of the applicant's
request and justification in witing for an
extension of time to the conmm ssion at |east two
weeks in advance of the requested effective date
of the extension, or by mutual agreenent.

§ -65 |Issuance of cable franchise authority;
criteria; content. (a) The comm ssion is enpowered to
i ssue a cable franchise to construct or operate facilities
for a cable systemupon the ternms and conditions provided
in this part.

(b) The comm ssion, after a public hearing as
provided in this part, shall issue a cable franchise to the
appl i cant when the comm ssion is convinced that it is in
the public interest to do so. |In determ ning whether a
cabl e franchi se shall be issued, the conm ssion shall take
into consideration, anmong other things, the content of the
application or proposal, the public need for the proposed
service, the ability of the applicant to offer safe,
adequate, and reliable service at a reasonable cost to the

subscribers, the suitability of the applicant, the
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financial responsibility of the applicant, the technical
and operational ability of the applicant to perform
efficiently the service for which authority is requested,
any objections arising fromthe public hearing, the
communi cations advisory commttee established by this
chapter, or el sewhere, and any other matters as the

commi ssi on deens appropriate in the circunstances.

(c) In determining the area that is to be serviced by
t he applicant, the conm ssion shall take into account the
geography and topography of the proposed service area, and
the present, planned, and potential expansion in facilities
or cable services of the applicant's proposed cable system
and existing cable systens.

(d) In issuing a cable franchise under this part, the
commi ssion is not restricted to approving or disapproving
the application or proposal but may issue it for only
partial exercise of the privilege sought or may attach to
the exercise of the right granted by the cable franchise
terns, limtations, and conditions which the comm ssion
deens the public interest may require. The cable franchise
shal | be nonexclusive, shall include a description of the
service area in which the cable systemis to be
constructed, extended, or operated and the approxi mate date

on which the service is to comrence and shall authorize the
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cabl e operator to provide service for a termof fifteen
years or any other termthat the conm ssion determnes to
be appropri ate.

8§ -66 Requirenment for adequate service; ternms and
conditions of service. (a) Every cable operator shal
provi de safe, adequate, and reliable service in accordance
with applicable laws, rules, franchise requirenents, and
its filed schedule of terns and conditions of service.

(b) The conmm ssion shall require each cabl e operator
to submt a schedule of all terns and conditions of service
inthe formand with the notice that the conm ssion may
prescri be.

(c) To the extent not prohibited by federal |aw, the
commi ssion shall ensure that the terns and conditions upon
whi ch cable service is provided are fair both to the public
and to the cable operator, taking into account the
geogr aphi c, topographic, and econom c characteristics of
the service area and the econom cs of providing cable
service to subscribers in the service area.

8§ -67 Cable systeminstallation, construction,
operation, renoval; general provisions. (a) A cable
franchi se shall be construed to authorize the construction
or operation of a cable systemw thin the service area

above, below, on, in, or along any highway or other public
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pl ace and through easenents that have been dedicated for
conpati bl e purposes.

(b) To the extent not prohibited by federal |aw, the
techni cal specifications, general routes of the
di stribution system and the schedule for construction of
the cabl e system shall be subject to the conm ssion's
approval .

(c) Ininstalling, operating, and maintaining
facilities, the cable operator shall avoid all unnecessary
damage and injury to any trees, structures, and
i nprovenents in and along the routes authorized by the
comm ssi on.

(d) The cable operator shall indemify and hold the
State and the county harmess at all tinmes fromany and al
clains for injury and damage to persons or property, both
real and personal, caused by the installation, operation,
or mai ntenance of its cable system notw thstandi ng any
negligence on the part of the State or county, or their
enpl oyees or agents. Upon receipt of notice in witing
fromthe State or county, the cable operator shall, at its
own expense, defend any action or proceedi ng agai nst the
State or county in which it is clainmed that personal injury

or property damage was caused by activities of the cable
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operator in the installation, operation, or maintenance of
its cable system

(e) The cable operator shall install and provide
basi c cable tel evision service at no cost to any school or
institution of higher education within its service area as
determ ned by the comm ssion; provided that service is
actually being delivered within a reasonabl e di stance from
t he school or institution of higher education which may
request service.

HTC opposes requiring cable providers to “install” cable television service

at schools. However, current law (8440G-8.2(e), HRS) already requires

cable operators to provide a “cable drop” to schools, which includes the
concept of “installation”.

(f) The cable operator shall designate and activate
three or nore channels for public, educational, or
governmental use. The conmission may initiate, or a PEG
access organi zation, educational institution, or governmnent
agency, may, at any tine, request the conm ssion to have
t he cabl e operator designate and activate additional
channel s; provided that the comm ssion shall have the sole
di scretion to grant, deny, or nodify the request based upon
the best interest of the public, requester, cable operator,
and the State.

The Hawaii conmmuni cati ons conmi ssion shall have the

authority to designate and sel ect PEG access organi zati ons
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pursuant to adm nistrative rules adopted in accordance with
chapter 91. The conm ssion shall consider input fromthe
public and take into consideration the First Amendnent
rights of individuals who utilize PEG access services when
adopting those rul es.

PEG access organi zati on assets include, but are not
l[imted to equipnent, facilities, cash, financial assets
and instrunents, |and, and buildings. These assets wll be
avai l abl e to the PEG access organi zati on desi gnated by the
Hawai i commruni cati ons conm ssion to provide PEG services in
a particular service area. |If the contract between the
Hawai i communi cati ons conm ssion and a PEG access
organi zation is term nated or cancelled, these PEG assets
will be held in trust for the benefit of PEG services until
a new PEG access organi zation is designated by the Hawai i
conmuni cati ons conmi ssi on.

DCCA proposes to reinsert the PEG asset language that was deleted in

the SD1. Because the bill proposes to exempt the PEG contracts from

chapter 103D, there is a need for oversight of the assets. The asset
provision safeguards the continuity of the assets that were purchased with
cable subscriber funds.

(g) Upon termnation of the period of the cable
franchise or permt or of any renewal thereof, by passage
of time or otherw se, the cable operator shall renobve its

facilities fromthe highways and ot her public places in,

on, over, under, or along which they are installed if so
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ordered by the comm ssion and shall restore the areas to
their original or other acceptable condition, or otherw se
di spose of sanme. If renoval is not conpleted within six
nmont hs of the term nation, any property not renoved shal
be deenmed to have been abandoned and the cabl e operator
shall be liable for the cost of its renoval
(h) The use of public highways within the neaning of
section 264-1 and ot her public places shall be subject to:
(1) Al applicable state statutes and all applicable
rules and orders of the public utilities
conmmi ssion and the conm ssion governing the
construction, maintenance, and renoval of
over head and underground facilities of public
utilities;
(2) For county highways, all applicable public
wel fare rul es adopted by the governi ng body of
the county in which the county hi ghways are
si tuat ed
(3) For state or federal-aid highways, all public
wel fare rul es adopted by the director of
transportation; and
(4) For the relocation of cable facilities, the

provi sions of section 264-33 concerning the

77



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

(i)
pur poses,

(1)

(2)

(3)

(J)

al l ocation of expenses for the rel ocation of
utility facilities.

In the use of easenents dedicated to conpatible
t he cabl e operator shall ensure:

That the safety, functioning, and appearance of
the property and the conveni ence and safety of
ot her persons are not adversely affected by the
installation or construction of facilities
necessary for a cable system

That the cost of the installation, construction,
operation, or renoval of facilities is borne by
the cabl e operator or subscribers, or a

conbi nati on of both; and

That the owner of the property is justly
conpensated by the cable operator for any damages
caused by the installation, construction,
operation, or renoval of facilities by the cable
oper at or.

Contracts between the comm ssion and PEG access

organi zati ons for PEG access services shall be exenpt from

the requirenments of chapter 103D.

SPO wants the PEG selection and designation process to be in
accordance with chapter 103D, HRS. DCCA disagrees and supports the
exemption.
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8§ -68 Conmpl aints; violations; revocation,
alteration, or suspension of cable franchise. (a)

Subscri ber conplaints regarding the operation of a cable
system nmay be nmade orally or in witing to the conm ssion.
The comm ssion shall resolve conplaints informally when
possi bl e.

(b) Any cable franchise issued hereunder after
hearing in accordance with chapter 91 may be revoked,
altered, or suspended by the comm ssion as the conm ssion
deens necessary on any of the follow ng grounds:

(1) For making material false or m sl eading
statenents in, or for naterial om ssions from
any application or proposal or other filing made
with the comm ssion;

(2) For failure to maintain signal quality under the
st andards prescribed by the comm ssion;

(3) For any sale, |ease, assignnment, or other
transfer of its cable franchise w thout consent
of the conm ssion;

(4) Except when comercially inpracticable, for
unr easonabl e delay in construction or operation
or for unreasonabl e w thhol ding of the extension

of cable service to any person in a service area,;
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(5) For violation of the ternms of its cable

franchi se;

(6) For failure to conply with this chapter or any

rules or orders prescribed by the conm ssion;

(7) For violation of its filed schedule of terns and

condi tions of service; and

(8) For engaging in any unfair or deceptive act or

practice as prohibited by section 480-2.

§ -69 Renewal of cable franchise. Any cable
franchi se i ssued pursuant to this part nmay be renewed by
t he comm ssi on upon approval of a cable operator's
application or proposal therefor. The formof the
application or proposal shall be prescribed by the
comm ssion. The periods of renewal shall be not |ess than
five nor nore than twenty years each. The conm ssion shal
require of the applicant full disclosure, including the
proposed plans and schedul e of expenditures for or in
support of the use of public, educational, or governnental
access facilities and broadband facilities.

8§ -70 Transfer of cable franchise. (a) No cable
franchise, including the rights, privileges, and
obligations thereof, may be assigned, sold, |eased,
encunbered, or otherw se transferred, voluntarily or

involuntarily, directly or indirectly, including by
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transfer of control of any cable system whether by change
in ownership or otherw se, except upon witten application
to and approval by the comm ssion. The formof the
application shall be prescribed by the conm ssion.

(b) Sections -64 and -65 shall apply to the
transfer of cable franchises.

8 -71 Rate, filed with the conm ssi oner; approval.
(a) The comm ssion shall require each cable operator to
file a schedule of its rates of service on a formand with
the notice that the commi ssion may prescri be.

(b) To the extent permtted by federal |aw, the
comm ssion shall regulate rates to ensure that they are
fair both to the public and to the cabl e operator.

§ -72 Reports. Each cable operator shall file with
the comm ssion reports of its financial, technical, and
operational condition and its ownership within or affecting
the state. The reports shall be made in a formand on the
time schedul e prescribed by the comm ssion and shall be
kept on file open to the public.

8§ -73 Annual fees. (a) Each cable operator shal
pay an annual fee to be determi ned by the comm ssion. The
fees so collected under this section shall be deposited
into the comruni cati ons comm ssion special fund established

under section -21.
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(b) The comm ssion shall adjust the fees assessed
under this section, as necessary fromtine to tine,
pursuant to rules adopted in accordance with chapter 91.

8§ -74 Crimnal and civil liability. Nothing in
this chapter shall be deenmed to affect the crimnal and
civil liability of cable programmers, cable operators, or
public, educational, or governnental access organi zations
pursuant to the federal, state, or local |aws regarding
i bel, slander, obscenity, incitenent, invasions of
privacy, false or msleading advertising, or other simlar
| aws, except that no public, educational, or governnental
access organi zation shall incur any liability arising from
based on, or related to any program not created by the
public, educational, or governnental access organi zati on,
whi ch is broadcast on any channel obtained under section

-67, or under simlar arrangenents.

8§ -75 Use of Anerican Recovery and Rei nvestnent Act
of 2009, federal funds fromfiscal year 2009 and fisca
year 2010 appropriation neasures, and other federal
moneys. (a) The comm ssion may apply for, and expend,
federal noneys fromthe American Recovery and Rei nvest nent
Act of 2009, federal funds fromfiscal year 2009 and fisca
year 2010 appropriation neasures, and ot her applicable

f ederal acts.
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(b) The comm ssion may purchase broadband facilities,
services, or equipnment and nmay enter into contracts for
br oadband-rel ated projects, through the conm ssion speci al
fund, using noneys fromthe Anerican Recovery and
Rei nvest nent Act of 2009, federal funds fromfiscal year
2009 and fiscal year 2010 appropriation neasures, and ot her
appl i cabl e federal acts.

(c) The comm ssion may establish a separate account
wi t hin the conmuni cati ons conm ssion special fund and
assign to that account federal noneys appropriated under
federal |aws that authorize principal forgiveness, zero and
negative interest |oans, and grants, including wthout
[imtation the Anerican Recovery and Rei nvestnment Act of
2009, federal funds fromfiscal year 2009 and fiscal year
2010 appropriation neasures, and other applicable federal
acts. The conm ssion nay use those noneys and, in so
doi ng, may include additional requirenments and
subsi di zation not applicable to the remai nder of the
communi cati ons comm ssi on special fund, including
forgi veness of principal and zero and negative interest
| oans.

(d) Any noneys applied for or received by the
departnment under the American Recovery and Rei nvestnment Act

of 2009 or federal funds fromfiscal year 2009 and fisca
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year 2010 appropriation neasures for uses related to the
pur pose of this chapter and not yet encunbered shall be
transferred to the conm ssion special fund upon its

est abl i shnment .

(e) The comm ssion shall certify that a project has
been identified for expenditure of funds received pursuant
to the Anerican Recovery and Rei nvestnent Act of 2009 and
is entitled to priority over other eligible projects on the
basis of the overall public benefit associated with the
project and financial needs, as well as a preference to
t hose projects that can be started and conpl eted
expeditiously as stipulated under the American Recovery and
Rei nvest ment Act of 2009.

(f) Contracts or purchases hereunder using noneys
fromthe Anerican Recovery and Rei nvestnent Act of 2009 or
federal funds fromfiscal year 2009 and fiscal year 2010
appropriation neasures shall be exenpt from chapter 103D

Notes: SPO recommends deleting subsection (f) because SB 21 SD2 and

HB 1184 HD2 address the issue. DCCA recommends that subsection (f)

be retained at least until those other bills pass.

(g) For the purposes of this section:

"Anmerican Recovery and Rei nvestnent Act of 2009" neans
the federal law, P.L. 111-5, making appropriations for
vari ous purposes, including job preservation and creation,

infrastructure investnent, energy efficiency and science,
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assi stance to the unenpl oyed, and state and |ocal fi scal
stabilization purposes.

§ -76 Broadband inventory nmaps and ot her
requi renents. The Hawaii comuni cati ons comm ssion shal
designate the entity within the State to be responsi ble for
devel opi ng and mai ntai ni ng broadband i nventory nmaps, as
well as other initiatives, as described in the American
Recovery and Rei nvestnent Act of 2009 (P.L. 111-5) and
section 106 of the Broadband Data | nprovenent Act (P.L.
110-385). If not prohibited by federal |aw, the comm ssion
may contract with service providers to devel op the
br oadband i nventory maps and i npl enent other related
requi renents pursuant to this section. Subject only to any
[imtations inposed by federal law, all providers of
t el econmuni cati ons, cable, or broadband infrastructure and
services in Hawaii shall be required to furnish information
requested by the commi ssion in support of broadband
mappi ng, reporting, and data-driven policy support. Except
as provided in this chapter, proprietary data on private
i nfrastructure, including reports, working papers, recorded
i nformati on, docunents and copies thereof, produced by,
obt ai ned by, or disclosed to the comm ssion or any other
person in the course of devel oping and nmai ntaining the

br oadband maps and ot her requirenments of this section,
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shall be confidential by |aw and privileged, shall not be
subj ect to disclosure under chapter 92F, shall not be
subj ect to subpoena, and shall not be subject to discovery
or adm ssible in evidence in any private civil action. The
data may be nade available to the public only in a
summari zed formthat appropriately protects the proprietary
concerns of those private providers.
Notes: Mainland providers object to being required to provide confidential
data despite the protections provided in the proposal. From DCCA'’s

perspective, this makes the mapping exercise an illusion.

The confidentiality language was changed to address the concerns of
providers and is based on 8431E-14, HRS.

The Hawaii conmuni cations comm ssion shall have the
authority to designate econom c zones, pursuant to the
requi renents of the American Recovery and Rei nvestnent Act
of 2009 (P.L. 111-5), for the explicit purpose of applying
for and expendi ng noneys that the state may receive
pursuant to the federal act, anywhere in the State at a
| ocation that may be identified as a strategic site to
create facilities that will stimulate job growth.™

Note: New language clarifies the purpose of authorizing the commission
to designate “economic zones”.

SECTION 4. Section 26-9, Hawaii Revised Statutes, is
anended by anendi ng subsection (0) to read as foll ows:
AT&T proposed language that would exclude telecom carriers from paying

DCCA'’s license annual fee. AT&T’s concerns are addressed by new
language later in subsection (0).
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"(o) Every person |icensed under any chapter within
the jurisdiction of the departnent of commerce and consuner
affairs and every person |icensed subject to chapter 485A
or regi stered under chapter 467B shall pay upon issuance of
a license, permt, certificate, or registration a fee and a
subsequent annual fee to be determned by the director and
adjusted fromtine to tinme to ensure that the proceeds,
together with all other fines, inconme, and penalties
col | ected under this section, do not surpass the annual
operating costs of conducting conpliance resol ution
activities required under this section. The fees may be
collected biennially or pursuant to rul es adopted under
chapter 91, and shall be deposited into the special fund
established under this subsection. Every filing pursuant
to chapter 514E or section 485A-202(a)(26) shall be
assessed, upon initial filing and at each renewal period in
which a renewal is required, a fee that shall be prescribed
by rul es adopted under chapter 91, and that shall be
deposited into the special fund established under this
subsection. Any unpaid fee shall be paid by the |Iicensed
person, upon application for renewal, restoration,
reactivation, or reinstatenment of a |license, and by the

person responsi ble for the renewal, restoration,
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reactivation, or reinstatenment of a |license, upon the
application for renewal, restoration, reactivation, or
reinstatenent of the license. |If the fees are not paid,
the director may deny renewal, restoration, reactivation,
or reinstatenent of the license. The director may
establish, increase, decrease, or repeal the fees when
necessary pursuant to rul es adopted under chapter 91. The
director may al so increase or decrease the fees pursuant to
section 92-28.

There is created in the state treasury a special fund
to be known as the conpliance resolution fund to be
expended by the director's designated representatives as
provi ded by this subsection. Notw thstanding any law to
the contrary, all revenues, fees, and fines collected by
t he departnent shall be deposited into the conpliance
resolution fund. Unencunbered bal ances existing on June
30, 1999, in the cable television fund under chapter 440G
the division of consuner advocacy fund under chapter 269,
the financial institution exam ners' revolving fund,
section 412:2-109, the special handling fund, section
414-13, and unencunbered bal ances existing on June 30,
2002, in the insurance regulation fund, section 431:2-215,
shal | be deposited into the conpliance resolution fund.

This provision shall not apply to any fee inposed by the
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Hawai i communi cati ons conm ssi on pursuant to chapter :

including the regulatory fees in sections -42, -49,
-73, -75, and 92-21, and deposited into the
comruni cati ons comm ssi on special fund, section -21, the

drivers education fund underwiters fee, section 431:10C
115, insurance prem umtaxes and revenues, revenues of the
wor kers' conpensation speci al conpensation fund, section
386- 151, the captive insurance adm nistrative fund, section
431:19-101.8, the insurance comm ssioner's education and
training fund, section 431:2-214, the medical mal practice
patients' conpensation fund as adm ni stered under section 5
of Act 232, Session Laws of Hawaii 1984, and fees collected
for deposit in the office of consunmer protection
restitution fund, section 487-14, the real estate

apprai sers fund, section 466K-1, the real estate recovery
fund, section 467-16, the real estate education fund,
section 467-19, the contractors recovery fund, section 444-
26, the contractors education fund, section 444-29, the
condom ni um managenent education fund, section 514A-131,
and the condom ni um education trust fund, section 514B-71.
Any law to the contrary notw thstandi ng, the director nmay
use the noneys in the fund to enploy, without regard to
chapter 76, hearings officers and attorneys. Al other

enpl oyees may be enpl oyed in accordance with chapter 76.
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Any law to the contrary notw thstandi ng, the noneys in the
fund shall be used to fund the operations of the
departnment. The noneys in the fund nay be used to train
personnel as the director deens necessary and for any other
activity related to conpliance resolution.

As used in this subsection, unless otherw se required

by the context, "conpliance resolution” neans a
determ nation of whether:

(1) Any licensee or applicant under any chapter
subject to the jurisdiction of the departnent of
commer ce and consumer affairs has conplied with
t hat chapter;

(2) Any person subject to chapter 485A has conplied
with that chapter;

(3) Any person submitting any filing required by
chapter 514E or section 485A-202(a)(26) has
conplied with chapter 514E or section 485A-
202(a) (26);

(4) Any person has conplied with the prohibitions
agai nst unfair and deceptive acts or practices in
trade or commerce; or

(5 Any person subject to chapter 467B has conplied

with that chapter
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and includes work involved in or supporting the above
functions, licensing, or registration of individuals or
conpani es regul ated by the departnent, consumer protection,
and other activities of the departnent.

The director shall prepare and submt an annual report
to the governor and the |egislature on the use of the
conpliance resolution fund. The report shall describe
expenditures made fromthe fund including non-payr ol
operati ng expenses."

SECTION 5. Section 28-8.3, Hawaii Revised Statutes,
is anended as foll ows:

1. By anendi ng subsection (a) to read:

"(a) No departnent of the State other than the
attorney general may enploy or retain any attorney, by
contract or otherw se, for the purpose of representing the
State or the departnent in any litigation, rendering |egal
counsel to the departnent, or drafting | egal docunments for
t he departnent; provided that the foregoing provision shal
not apply to the enploynent or retention of attorneys:

(1) By the public utilities conm ssion, the |abor and

i ndustrial relations appeals board, and the
Hawai i | abor relations board;
(2) By any court or judicial or legislative office of

the State; provided that if the attorney general
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(3)
(4)

(5)

(6)

(7)

(8)
(9)

IS requested to provide representation to a court
or judicial office by the chief justice or the
chief justice's designee, or to a |legislative
of fice by the speaker of the house of
representatives and the president of the senate
jointly, and the attorney general declines to
provi de such representation on the grounds of
conflict of interest, the attorney general shal
retain an attorney for the court, judicial, or

| egi slative office, subject to approval by the
court, judicial, or legislative office;

By the |l egislative reference bureau;

By any conpilation conmm ssion that nay be
constituted fromtinme to tine;

By the real estate comm ssion for any action
involving the real estate recovery fund,

By the contractors |license board for any action
i nvolving the contractors recovery fund,

By the trustees for any action involving the
travel agency recovery fund;

By the office of Hawaiian affairs;

By the departnent of commerce and consuner
affairs for the enforcenent of violations of

chapters 480 and 485A;
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(10)

As grand jury counsel;

(11) By the Hawaiian home | ands trust i ndividual
cl ai ms revi ew panel

(12) By the Hawaii health systens corporation, or its
regi onal system boards, or any of their
facilities;

(13) By the auditor;

(14) By the office of onbudsman;

(15) By the insurance division;

(16) By the University of Hawaii ;

(17) By the Kahool awe island reserve comm ssion;

(18) By the division of consuner advocacy;

(19) By the office of elections;

(20) By the campai gn spendi ng conm ssi on;

(21) By the Hawaii tourismauthority, as provided in
section 201B-2.5; [e+]

(22) By the Hawaii conmuni cati ons conm ssion; or

[22)] (23) By a departnent, in the event the attorney
general, for reasons deened by the attorney
general good and sufficient, declines to enploy
or retain an attorney for a departnent;
t hat the governor thereupon waives the provision
of this section.”

2. By anendi ng subsection (c) to read:

provi ded
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"(c) Every attorney enployed by any departnent on a
full-time basis, except an attorney enployed by the public

utilities conmm ssion, the Hawaii communi cati on conm SSi on

the I abor and industrial relations appeals board, the
Hawai i | abor relations board, the office of Hawaiian
affairs, the Hawaii health systens corporation or its

regi onal system boards, the departnment of conmerce and
consuner affairs in prosecution of consunmer conplaints,

i nsurance division, the division of consumer advocacy, the
University of Hawaii, the Hawaii tourismauthority as
provided in section 201B-2.5, the Hawaiian honme | ands trust
i ndi vidual clains review panel, or as grand jury counsel,
shall be a deputy attorney general."

SECTION 6. Section 46-15, Hawaii Revised Statutes, is
anended by anendi ng subsection (a) to read as foll ows:

"(a) The mayor of each county, after holding a public
hearing on the matter and receiving the approval of the
respective council, shall be enpowered to designate areas
of land for experinmental and denonstration housing
projects, the purposes of which are to research and devel op
i deas that woul d reduce the cost of housing in the State.
Except as hereinafter provided, the experinental and
denonstration housing projects shall be exenpt from al

statutes, ordinances, charter provisions, and rules or
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regul ati ons of any governnental agency or public utility
relating to planning, zoning, construction standards for
subdi vi si ons, devel opnent and i nprovenent of |and, and the
construction and sal e of honmes thereon; provided that the
experinmental and denonstration housing projects shall not
affect the safety standards or tariffs approved by the

public utility comm ssions or the Hawaii comruni cations

conm ssion for such public utility.

The mayor of each county with the approval of the
respective council may designate a county agency or
official who shall have the power to review all plans and
specifications for the subdivisions, devel opnent and
i nprovenent of the land involved, and the construction and
sal e of hones thereon. The county agency or official shal
have the power to approve or disapprove or to nake
nodi fications to all or any portion of the plans and
speci fications.

The county agency or official shall submt prelimnary
pl ans and specifications to the |legislative body of the
respective county for its approval or disapproval. The
final plans and specifications for the project shall be
deened approved by the legislative body if the final plans
and specifications do not substantially deviate fromthe

approved prelimnary plans and specifications. The final
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pl ans and specifications shall constitute the standards for
the particul ar project.

No action shall be prosecuted or nmintai ned agai nst
any county, its officials or enployees, on account of
actions taken in review ng, approving, or disapproving such
pl ans and specifications.

Any experinmental or denonstration housing project for
t he purposes herei nabove nenti oned nay be sponsored by any
state or county agency or any person as defined in section
1-19.

The county agency or official shall apply to the state
| and use comm ssion for an appropriate | and use district
cl assification change, except where a proposed project is
| ocated on land within an urban district established by the
state land use comm ssion. Notw thstanding any |aw, rule,
or regulation to the contrary, the state |and use
conmmi ssi on may approve the application at any tinme after a
public hearing held in the county where the land is | ocated
upon notice of the tinme and place of the hearing being
publ i shed in the same nmanner as the notice required for a
public hearing by the planning conm ssion of the
appropriate county."

SECTION 7. Section 91-13.5, Hawaii Revised Stat utes,

i s amended by amendi ng subsection (f) to read as foll ows:
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"(f) This section shall not apply to:

(1) Any proceedings of the public utilities
conmmi ssi on; [ o]

(2) Any county or county agency that is exenpted by
county ordinance fromthis section[-]; or

(3) Any proceedings of the Hawaii communi cati ons

conmi ssi on. "

SECTI ON 8. Section 92-21, Hawaii Revised Statutes,
amended to read as foll ows:

"892-21 Copies of records; other costs and fees.
Except as otherw se provided by law, a copy of any
governnent record, including any map, plan, diagram
phot ograph, photostat, or geographic information system
digital data file, which is open to the inspection of the

public, shall be furnished to any person applying for the

sanme by the public officer having charge or control thereof

upon the paynment of the reasonable cost of reproducing

[ sueh] the copy. Except as provided in section 91-2.5, the

cost of reproduci ng any governnent record, except
geographic information systemdigital data, shall not be
| ess than 5 cents per page, sheet, or fraction thereof.
The cost of reproduci ng geographic information system
digital data shall be in accordance with rul es adopted by

t he agency having charge or control of that data. [Sueh]
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The reproduction cost shall include but shall not be
l[imted to | abor cost for search and actual tine for
reproducing, material cost, including electricity cost,
equi pnent cost, including rental cost, cost for
certification, and other related costs. Al fees shall be
paid in by the public officer receiving or collecting the
same to the state director of finance, the county director
of finance, or to the agency or departnent by which the

of ficer is enployed, as governnent realizations; provided
that fees collected by the public utilities comm ssion
pursuant to this section shall be deposited in the public
utilities comm ssion special fund established under section

269-33[ -], and fees collected by the Hawaii communi cati ons

commi ssion shall be deposited in the comruni cations

comm ssi on special fund established under section -21."

SECTION 9. Section 101-43, Hawaii Revised Statutes,
is anended to read as foll ows:

"8101-43 Requirenments prior to exercise of power.
Any corporation having the power of em nent domain under
section 101-41 may continue to exercise the power, provided
that prior to the exercise of the power:

(1) The corporation submts to the public utilities

commi ssion or, in the case of tel ecommunications

carriers or telecomuni cati ons conmon carri ers,
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(2)

to the Hawaii conmuni cati ons conmmi ssion, its

intention to exercise the power, with a
description of the property to be condemed; and

The public utilities conm ssion or the Hawai i

comruni cati ons comm ssion, as the case may be,

finds that the proposed condemation is in the
public interest, that the proposed condemmati on
i s necessary, and that the corporation wll use
the property for its operations as a public

utility.”

SECTI ON 10. Section 163D-6, Hawaii Revi sed Stat ut es,

i s anended by anendi ng subsection (b) to read as foll ows:

" (b)

| f the corporation acquires the assets of a

private or other corporation, then, notw thstandi ng any | aw

to the contrary:

(1)

(2)

(3)

(4)

Nei t her the corporation nor any subsidiary
corporation vested with the assets shall be
subject to chapter 91 with respect to the assets;
Enpl oyees retained to operate the assets shal

not be subject to chapter 76;

Assets constituting real property interest shal
not be subject to chapter 171

No i nvestnent, |oan, or use of funds by the

corporation or a subsidiary corporation vested
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or 103; and

(5) Neither the corporation nor a subsidiary
corporation vested with the assets shal
constitute a public utility or be subject to the
jurisdiction of the public utilities conmm ssion

under chapter 269[—] or the Hawaii communi cations

conm ssi on under chapter M

SECTI ON 11. Section 166-4, Hawaii Revised Statutes,
is amended to read as follows:

"8166-4 Park devel opnent. Except as herein provided,
the departnent may devel op, on behalf of the State or in
partnership with a federal agency, a county, or a private
party, agricultural parks which, at the option of the
board, shall be exenpt fromall statutes, ordinances,
charter provisions, and rules of any governnental agency
relating to planning, zoning, construction standards for
subdi vi si ons, devel opnent and i nprovenent of |and, and the
construction of buildings thereon; provided that:

(1) The board finds the agricultural park is

consistent with the purpose and intent of this
chapter, and neets m ni numrequirenents of health

and safety;
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(2)

(3)

The devel opnent of the proposed agricultural park
does not contravene any safety standards or
tariffs approved for public utilities by the

public utilities comm ssion [fer—pubHe€
gtiH-ties|] or the Hawaii comruni cati ons

conmi sSsi on;

The | egislative body of the county in which the

agricultural park is to be situated shall have

approved the agricul tural park.

(A) The legislative body shall approve or
di sapprove the agricultural park within
forty-five days after the departnent has
submtted the prelimnary plans and
specifications for the agricultural park to
the legislative body. If after the forty-
fifth day an agricultural park is not
di sapproved, it shall be deened approved by
the | egislative body.

(B) No action shall be prosecuted or naintained
agai nst any county, its officials, or
enpl oyees, on account of actions taken by
themin reviewi ng, approving, or

di sapprovi ng the plans and specifications.
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(4)

The final plans and specifications for the
agricultural park shall be deened approved
by the legislative body if the final plans
and specifications do not substantially
deviate fromthe prelimnary plans and
specifications. The final plans and
specifications for the project shal
constitute the planning, zoning, building,
construction, and subdivision standards for
that agricultural park. For purposes of
sections 501-85 and 502-17, the chairperson
of the board of agriculture or the
responsi bl e county official may certify naps
and plans of |ands connected with the
agricultural park as having conplied with
applicable | aws and ordi nances relating to
consol i dati on and subdivi sion of |ands, and
such maps and plans shall be accepted for
regi stration or recordation by the |Iand

court and registrar; and

The State shall assune the responsibility of

mai ntaining all roads within the agricultural

park if the roads are devel oped exenpt from
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appl i cabl e county ordi nances, charter provisions,
and rul es regardi ng roads."

SECTI ON 12. Section 166E-10, Hawaii Revised Statutes,

is amended to read as follows:

"[F] 8166E-10[}] Non-agricultural park |and

devel opment. On behalf of the State or in partnership with
a federal agency, a county, or a private party and except
as provided in this section, the departnment nmay devel op
non-agricultural park lands that, at the option of the
board, nay be exenpt fromall statutes, ordinances, charter
provi sions, and rules of any governnmental agency rel ating
to planning, zoning, construction standards for
subdi vi si ons, devel opnent and i nprovenent of |and, and
construction of buildings thereon; provided that:

(1) The board finds the devel opnent is consistent
with the public purpose and intent of this
chapter and neets mnimum health and safety
requirenents;

(2) The devel opnent of the proposed non-agricul tural
park | and does not contravene any safety

standards or tariffs approved for public

utilities by the public utilities comm ssion [fefr

pubH-e—utiHtiesr] or the Hawaii communi cati ons

conmi sSsi on;
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(3) The county in which the non-agricultural park
devel opnent is proposed shall approve the
non-agricul tural park devel opnent; and provided
further that:

(A) The county shall approve or disapprove the
devel opnent within forty-five days after the
departnment submits prelimnary plans and
specifications for the devel opnment to the
county. If the county does not disapprove
t he devel opnent after the forty-fifth day,

t he devel opnent shall be deened approved,

(B) No action shall be prosecuted or naintained
agai nst any county, its officials, or
enpl oyees, on any actions taken by themin
revi ewi ng, approving, or disapproving the
pl ans and specifications; and

(C The final plans and specifications for the
devel opnent shall be deened approved by the
county if the final plans and specifications
do not substantially deviate fromthe
prelimnary plans and specifications. The
final plans and specifications for the
project shall constitute the planning,

zoni ng, building, construction, and
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subdi vi si on standards for that devel opnment.
For purposes of sections 501-85 and 502-17,
t he chairperson of the board or the
responsi bl e county official may certify naps
and plans of |ands connected with the
devel opnent as having conplied with
applicable I aws and ordi nances relating to
consol i dation and subdi vi sion of |ands, and
the maps and plans shall be accepted for
regi stration or recordation by the | and
court and registrar; and
(4) The State shall assune the responsibility of
mai ntai ning all roads and infrastructure
i nprovenents within the boundaries if the
i nprovenents are devel oped exenpt from applicable
county ordi nances, charter provisions, and rules
regar di ng devel opnent . "
SECTION 13. Section 171-134, Hawaii Revised Statutes,
i s anended by anendi ng subsection (b) to read as foll ows:
"(b) At the option of the board, the devel opnent of
an industrial park shall be exenpt fromall statutes,
ordi nances, charter provisions, and rules of any
governmental agency relating to planning, zoning,

construction standards for subdivision devel opnent and
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i nprovenent of

t her eon;

(1)

(2)

(3)

| and, and the construction of buildings

provi ded that:

The board finds that the industrial park neets

the m ninumrequirenents of health and safety;

The devel opnment of the industrial park does not

contravene any safety standards or tariffs

approved for public utilities by the public

utilities comm ssion [f{fer—pubH-e—utiitt+es] or

the Hawaii conmuni cati ons conm ssi on;

The | egi slative body of the county in which the

industrial park is proposed to be situated

approves the industrial park[-] in accordance

with the foll ow ng:

(A)

(B)

The | egi slative body shall approve or

di sapprove the industrial park within forty-
five days after the departnent has submtted
prelimnary plans and specifications for the
industrial park to the legislative body. |If
after the forty-fifth day, an industrial
park is not disapproved, it shall be deened

approved by the |egislative body[-];

No action shall be prosecuted or naintained

agai nst any county, its officials, or

enpl oyees, on account of actions taken by
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themin revi ewi ng, approving, or
di sapprovi ng the plans and

specifications[-]; and

The final plans and specifications for the

i ndustrial park shall be deened approved by
the legislative body if the final plans and
specifications for the industrial park do
not substantially deviate fromthe
prelimnary plans and specifications. The
determ nation that the final plans and
specifications do not substantially deviate
fromthe prelimnary plans and
specifications of the industrial park shal
rest with the board. The final plans and
specifications for the park shall constitute
t he pl anni ng, zoning, building, inprovenent,
construction, and subdivision standards for
that industrial park. For the purposes of
sections 501-85 and 502-17, the chairperson
of the board or the responsible county
official may certify maps and plans of |and
connected with the industrial park as having
conplied with applicable | aws and ordi nances

relating to consolidation and subdi vi sion of
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| ands, and such maps and plans shall be
accepted for registration or recordation by
the land court and registrar; and
(4) The board shall assune the responsibility of al
infrastructure within the industrial park, if the
infrastructure devel oped is exenpt from
appl i cabl e county ordi nances, charter provisions,
and rules.™
SECTI ON 14. Section 196D 10, Hawaii Revised Statutes,
i s amended by amendi ng subsection (c) to read as foll ows:
"(c) This section shall not apply to any permt
i ssued by the public utilities comm ssion under chapter

269[ ] or the Hawaii conmunications conm ssi on under

chapt er

SECTI ON 15. Section 201H 13, Hawaii Revised Statutes,
is amended to read as follows:

"[F] 8201H 13[}] Em nent domai n, exchange or use of
public property. The corporation may acquire any real
property, including fixtures and inprovenents, or interest
therein: through voluntary negotiation; through exchange
of land in accordance with section 171-50, provided that
the public land to be exchanged need not be of like use to
that of the private |and; or by the exercise of the power

of em nent domain which it deens necessary by the adoption
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of a resolution declaring that the acquisition of the
property described thereinis in the public interest and
required for public use. The corporation shall exercise

t he power of em nent donain granted by this section in the
sanme manner and procedure as is provided by chapter 101 and
ot herwi se in accordance with all applicable provisions of
the general laws of the State; provided that condemmati on
of parcels greater than fifteen acres shall be subject to
| egi sl ative di sapproval expressed in a concurrent

resol uti on adopted by nmajority vote of the senate and the
house of representatives in the first regular or special
session follow ng the date of condemati on.

The corporation may acquire by the exercise of the
power of em nent domain property already devoted to a
public use; provided that no property belonging to any
government may be acquired without its consent, and that no
property belonging to a public utility corporation nay be
acquired w thout the approval of the public utilities

commi ssion[+] or, in the case of telecomunications

carriers or tel econmuni cati ons conmon carriers, the Hawaii

comuni cati ons comm ssion, and subject to legislative

di sapproval expressed in a concurrent resolution adopted by

majority vote of the senate and the house of
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representatives in the first regular or special session
foll owi ng the date of condemnation.”
SECTI ON 16. Section 201H 33, Hawaii Revised Statutes,
i s anended by anendi ng subsection (c) to read as foll ows:
"(c) The corporation shall adopt, pursuant to chapter
91, rules on health, safety, building, planning, zoning,
and land use that relate to the devel opnent, subdi vi sion,
and construction of dwelling units in housing projects in
whi ch the State, through the corporation, shal
participate. The rules shall not contravene any safety
standards or tariffs approved by the public utilities

comm ssion[+] or the Hawaii comruni cati ons comm ssion, and

shall follow existing law as closely as is consistent with
t he production of |ower cost housing with standards that
meet m nimumrequirenments of good design, pleasant
anenities, health, safety, and coordi nated devel opnent.
When adopted, the rules shall have the force and
effect of |aw and shall supersede, for all housing projects
in which the State, through the corporation, shal
participate, all other inconsistent |aws, ordinances, and
rules relating to the use, zoning, planning, and
devel opment of land, and the construction of dwelling units
thereon. The rules, before becom ng effective, shall be

presented to the | egislative body of each county in which
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they will be effective and the |l egislative body of any
county may within forty-five days approve or di sapprove,
for that county, any or all of the rules by a majority vote
of its nenbers. On the forty-sixth day after subm ssion
any rul es not disapproved shall be deened to have been
approved by the county.”
SECTI ON 17. Section 201H 38, Hawaii Revised Statutes,
i s anended by anendi ng subsection (a) to read as foll ows:
"(a) The corporation may devel op on behal f of the
State or with an eligible devel oper, or may assist under a
gover nnment assi stance programin the devel opnent of,
housi ng projects that shall be exenpt fromall statutes,
ordi nances, charter provisions, and rules of any government
agency relating to planning, zoning, construction standards
for subdivisions, devel opnent and i nprovenent of |and, and
the construction of dwelling units thereon; provided that:
(1) The corporation finds the housing project is
consistent wwth the purpose and intent of this
chapter, and neets m ni numrequirenents of health
and safety;
(2) The devel opnent of the proposed housing project
does not contravene any safety standards,

tariffs, or rates and fees approved for public

utilities by the public utilities comm ssion [fer
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(3)

pubH-e—utiHties] or the Hawaii comruni cati ons

conmmi ssion or of the various boards of water

supply aut hori zed under chapter 54;

The |l egislative body of the county in which the
housing project is to be situated shall have
approved the project with or wthout

nodi fications:

The | egislative body shall approve, approve

wi th nodification, or disapprove the project
by resolution within forty-five days after
the corporation has submtted the
prelimnary plans and specifications for the
project to the legislative body. [If on the
forty-sixth day a project is not

di sapproved, it shall be deened approved by

the | egislative body;

No action shall be prosecuted or naintained

agai nst any county, its officials, or

enpl oyees on account of actions taken by
themin review ng, approving, nodifying, or
di sapprovi ng the plans and specifications;

and

The final plans and specifications for the

proj ect shall be deened approved by the
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(4)

| egi slative body if the final plans and
specifications do not substantially deviate
fromthe prelimnary plans and
specifications. The final plans and
specifications for the project shal
constitute the zoning, building,
construction, and subdivision standards for
that project. For purposes of sections 501-
85 and 502-17, the executive director of the
corporation or the responsible county
official may certify maps and plans of |ands
connected with the project as having
conplied with applicable | aws and ordi nances
relating to consolidation and subdi vi si on of
| ands, and the maps and pl ans shall be
accepted for registration or recordation by
the land court and registrar; and

The | and use comm ssion shall approve, approve

with nodification, or disapprove a boundary

change within forty-five days after the

corporation has submtted a petition to the

comm ssion as provided in section 205-4. |If, on

the forty-sixth day, the petition is not
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di sapproved, it shall be deened approved by the

conmi ssi on. "

SECTI ON 18. Section 205A-46, Hawaii Revi sed St at ut es,

i s anended by anendi ng subsection (a) to read as foll ows:

"(a)

A variance may be granted for a structure or

activity otherwise prohibited in this part if the authority

finds in witing, based on the record presented, that the

proposed structure or activity is necessary for or

ancillary to:

(1)
(2)
(3)

(4)
(5)

(6)

(7)

Cul tivation of crops;

Aquacul ture;

Landscapi ng; provided that the authority finds
that the proposed structure or activity will not
adversely affect beach processes and will not
artificially fix the shoreline;

Dr ai nage;

Boating, maritinme, or watersports recreational
facilities;

Facilities or inprovenents by public agencies or
public utilities regulated under chapter 269[+]

or chapter ;

Private facilities or inprovenents that are

clearly in the public interest;
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(8)

(9)

(10)

Private facilities or inprovenents which wll
nei t her adversely affect beach processes nor
artificially fix the shoreline; provided that the
authority also finds that hardship will result to
the applicant if the facilities or inprovenents
are not allowed within the shoreline area;
Private facilities or inprovenents that may
artificially fix the shoreline; provided that the
authority also finds that shoreline erosion is
likely to cause hardship to the applicant if the
facilities or inprovenents are not allowed within
the shoreline area, and the authority inposes
conditions to prohibit any structure seaward of
the existing shoreline unless it is clearly in
the public interest; or

Movi ng of sand fromone | ocation seaward of the
shoreline to another | ocation seaward of the
shoreline; provided that the authority al so finds
that noving of sand will not adversely affect
beach processes, will not dimnish the size of a
public beach, and will be necessary to stabilize

an eroding shoreline.”

SECTI ON 19. Section 239-6.5, Hawaii Revi sed St at ut es,

is anended to read as foll ows:
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"[F]8239-6.5[}] Tax credit for lifeline tel ephone
service subsidy. A telephone public utility subject to
this chapter that has been authorized to establish lifeline
t el ephone service rates by the public utilities comm ssion

before July 1, 2010, or by the Hawaii conmuni cations

commi ssion on or after July 1, 2010, shall be allowed a tax

credit, equal to the lifeline tel ephone service costs
incurred by the utility, to be applied against the
utility's tax inposed by this chapter. The anount of this
credit shall be determ ned and certified annually by the

[ pybec—utiHties——comm-ssion-] Hawaii comruni cati ons

comm ssion. The tax liability for a tel ephone public

utility claimng the credit shall be calculated in the
manner prescribed in section 239-5; provided that the
anmount of tax due fromthe utility shall be net of the
lifeline service credit."

SECTI ON 20. Section 264-20, Hawaii Revised Statutes,
i s anended by anendi ng subsection (b) to read as foll ows:

"(b) Any other law to the contrary notw thstandi ng,
any decision by the State, the departnent of
transportation, a county, or any officers, enployees, or
agents of the State, the departnent of transportation, or a
county to select or apply flexibility in highway design

pursuant to this section and consistent with the practices
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used by the Federal Hi ghway Adm nistration and the Anerican
Associ ation of State H ghway and Transportation Oficials
shall not give rise to a cause of action or claimagainst:

(1) The State;

(2) The departnent of transportation;

(3) The counti es;

(4) Any public utility regul ated under chapter 269 or

chapt er that places its facilities within

t he hi ghway ri ght-of -way; or
(5) Any officer, enployee, or agent of an entity
listed in paragraphs (1) to (4)."
SECTI ON 21. Section 269-1, Hawaii Revised Statutes,
i s amended as foll ows:
1. By repealing the definitions of "carrier of |ast
resort" and "designated | ocal exchange service area"
(" Carei e | . | . .
. losi || I . o . |
. . . | | I . I . I
be | acki . g . tion.
| . || I . be_| ||

P80 A5
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2.

r ead:

By anending the definition of "public utility" to

""Public utility":

(1)

I ncl udes every person who nay own, control
operate, or nmnage as owner, |essee, trustee,
recei ver, or otherw se, whether under a
franchi se, charter, license, articles of
associ ation, or otherw se, any plant or
equi pnent, or any part thereof, directly or
indirectly for public use, for the transportation
of passengers or freight, or the conveyance or
transm ssion of telecomunicati ons nessages, or
the furnishing of facilities for the transm ssion
of intelligence by electricity by |and or water
or air wwthin the State, or between points within
the State, or for the production, conveyance,
transm ssion, delivery, or furnishing of |ight,
power, heat, cold, water, gas, or oil, or for the
st orage or warehousi ng of goods, or the disposal
of sewage; provided that the termshall i nclude:
(A) Any person insofar as that person owns or
operates a private sewer conpany or sewer

facility; and
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(B) Any tel ecommunications carrier or

t el econmuni cati ons comon carrier;
(2) Shall not include:

(A) Any person insofar as that person owns or
operates an aerial transportation
enterprise;

(B) Persons owning or operating taxicabs, as
defined in this section;

(C© Conmon carriers transporting only freight on
t he public highways, unless operating within
| ocalities or along routes or between points
that the public utilities conm ssion finds
to be inadequately serviced wthout
regul ati on under this chapter;

(D) Persons engaged in the business of
war ehousi ng or storage unless the conm ssion
finds that regulation thereof is necessary
in the public interest;

(E) The business of any carrier by water to the
extent that the carrier enters into private
contracts for towage, salvage, hauling, or
carriage between points within the State and
the carriage is not pursuant to either an

establ i shed schedul e or an undertaking to
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perform carriage services on behalf of the

public generally;

(F) The business of any carrier by water,

substantially engaged in interstate or

foreign commerce, transporting passengers on

| uxury cruises between points within the

State or on luxury round-trip cruises

returning to the point of departure;

(G Any person who:

(i) Controls, operates,

or manages plants or

facilities for the production,

transm ssion, or furnishing of power

primarily or entirely from nonfossi

fuel sources; and

(1i) Provides, sells,

or transmts all of

t hat power, except such power as is

used in its own interna

oper at i ons,

directly to a public utility for

transm ssion to the public;

(H A tel ecommuni cations provider only to the

extent determ ned by the [ecemrssion] Hawai

communi cati ons comm Ssi on pursuant to

section [269-16-9]
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(I') Any person who controls, operates, or nanages
plants or facilities devel oped pursuant to
chapter 167 for conveying, distributing, and
transmtting water for irrigation and such
ot her purposes that shall be held for public
use and pur pose;

(J) Any person who owns, controls, operates, or
manages plants or facilities for the
recl amati on of wastewater; provided that:

(1) The services of the facility shall be
provi ded pursuant to a service contract
bet ween the person and a state or
county agency and at | east ten per cent
of the wastewater processed is used
directly by the State or county which
has entered into the service contract;

(ii) The primary function of the facility
shal |l be the processing of secondary
treated wastewater that has been
produced by a nunici pal wastewat er
treatnment facility that is owned by a
state or county agency;

(ti1) The facility shall not nmake sal es of

water to residential custoners;
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(tv) The facility may distribute and sel

recycled water or reclainmed water to

entities not covered by a state or
county service contract; provided that,
in the absence of regul atory oversi ght
and direct conpetition, the
di stribution and sal e of recycled or
recl ai mred water shall be voluntary and
its pricing fair and reasonable. For
pur poses of this subparagraph,
"recycled water"” and "recl ai red water"
mean treated wastewater that by design
is intended or used for a beneficial
pur pose; and

(v) The facility shall not be engaged,
either directly or indirectly, in the
processi ng of food wastes; and

(K) Any person who owns, controls, operates, or

manages any seawater air conditioning

district cooling project; provided that at

| east fifty per cent of the energy required

for the seawater air conditioning district

cooling systemis provided by a renewabl e

122



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

energy resource, such as cold, deep
seawat er .
I f the application of this chapter is ordered by the

commi ssion or the Hawaii communi cati ons conm ssion, as the

case may be, in any case provided in paragraphs (2) (0,

(2)(D), (2)(H, and (2)(1), the business of any public
utility that presents evidence of bona fide operation on
the date of the commencenent of the proceedings resulting
in the order shall be presuned to be necessary to public
conveni ence and necessity, but any certificate issued under
this proviso shall neverthel ess be subject to [sueh] terns

and conditions as the comm ssion or the Hawai i

communi cati ons comm ssi on, respectively, may prescribe, as

provi ded in sections [269-16-9] -34 and 269-20."
3. By anending the definition of "tel ecomruni cations
carrier" or "telecommunications conmon carrier" to read:

""Tel ecomuni cations carrier" or "tel econmunicati ons

common carrier" [#weans—any—person—thatowns,—operates-
| |  eil] I : ol
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devices—] has the sanme neaning as in section -1."

4. By anending the definition of "tel econmunications
service" or "telecomrmunications" to read:

""Tel ecommuni cati ons service" or "tel econmuni cations"

Notes: OTW wanted to include its definition of telecommunications as
proposed in the Definitions section at the beginning of this bill. DCCA did
not agree with the proposal in § -1 and continues to oppose it here.

SECTI ON 22. Section 269-6, Hawaii Revised Statutes,
i s anended by anendi ng subsection (a) to read as foll ows:

"(a) The public utilities conm ssion shall have the
general supervision hereinafter set forth over all public
utilities, and shall performthe duties and exercise the
powers inposed or conferred upon it by this chapter.

| ncl uded anong the general powers of the conm ssion is the
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authority to adopt rules pursuant to chapter 91 necessary

for the purposes of this chapter. Chapter 269 shall apply

to tel ecommuni cations carriers or tel econmmuni cati ons conmopn

carriers until such time as the Hawaii conmuni cati ons

comm ssion is sworn in and the Hawaii conmmuni cati ons

conmi ssi on i ssues an order accepting the comm ssion's

authority and undertaking to enforce chapter

SECTI ON 23. Section 269-16, Hawaii Revised Statutes,
is amended to read as follows:

"8269-16 Regulation of utility rates; ratenmaking
procedures. (a) All rates, fares, charges,
classifications, schedules, rules, and practices nade,
charged, or observed by any public utility or by two or
nore public utilities jointly shall be just and reasonabl e
and shall be filed with the public utilities conm ssion.
The rates, fares, classifications, charges, and rul es of
every public utility shall be published by the public
utility in [sueh] the manner as the public utilities
comm ssion may require, and copies shall be furnished to
any person on request.

To the extent the contested case proceedings referred
to in chapter 91 are required in any rate proceeding to
ensure fairness and to provide due process to parties that

may be affected by rates approved by the commi ssion, the
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evidentiary hearings shall be conducted expeditiously and
shall be conducted as a part of the ratenaking proceedi ng.

(b) No rate, fare, charge, classification, schedul e,
rule, or practice, other than one established pursuant to
an automatic rate adjustnent clause previously approved by
t he conm ssion, shall be established, abandoned, nodified,
or departed fromby any public utility, except after thirty
days' notice to the conm ssion as prescribed in section
269-12(b), and prior approval by the comm ssion for any
increases in rates, fares, or charges. The comm ssion, in
its discretion and for good cause shown, may all ow any
rate, fare, charge, classification, schedule, rule, or
practice to be established, abandoned, nodified, or
departed from upon notice less than that provided for in
section 269-12(b). A contested case hearing shall be held
in connection with any increase in rates, and the hearing
shal | be preceded by a public hearing as prescribed in
section 269-12(c), at which the consuners or patrons of the
public utility may present testinony to the conm ssion
concerning the increase. The conmm ssion, upon notice to
the public utility, may:

(1) Suspend the operation of all or any part of the

proposed rate, fare, charge, classification

schedul e, rule, or practice or any proposed
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abandonment or nodification thereof or departure

t her ef rom

(2) After a hearing, by order:

(A)

(B)

(O

(D

(B)

(F)

(G

Regul ate, fix, and change all [sueh] rates,
fares, charges, classifications, schedules,
rul es, and practices so that the sanme shal
be just and reasonabl e;

Prohi bit rebates and unreasonabl e
di scrim nation between localities or between
users or consuners under substantially
simlar conditions;

Regul ate the manner in which the property of
every public utility is operated with
reference to the safety and accommodati on of
t he public;

Prescribe its formand nethod of keeping
accounts, books, and records, and its
accounting system

Regul ate the return upon its public utility
property;

Regul ate the incurring of indebtedness
relating to its public utility business; and

Regul ate its financial transactions; and
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(3) Do all things that are necessary and in the
exerci se of the comm ssion's power and
jurisdiction, all of which as so ordered,
regul ated, fixed, and changed are just and
reasonabl e, and provide a fair return on the
property of the utility actually used or useful
for public utility purposes.

(c) The commssion may in its discretion, after
publ i c hearing and upon showi ng by a public utility of
probabl e entitlenent and financial need, authorize
tenporary increases in rates, fares, and charges; provided
that the conm ssion shall require by order the public
utility to return, in the formof an adjustnment to rates,
fares, or charges to be billed in the future, any anmounts
with interest, at a rate equal to the rate of return on the
public utility's rate base found to be reasonable by the
conmmi ssion, received by reason of continued operation that
are in excess of the rates, fares, or charges finally
determ ned to be just and reasonable by the conm ssion.

I nterest on any excess shall comrence as of the date that
any rate, fare, or charge goes into effect that results in
t he excess and shall continue to accrue on the bal ance of

the excess until returned.
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(d) The comm ssion shall make every effort to
conplete its deliberations and issue its decision as
expeditiously as possible and before nine nonths fromthe
date the public utility filed its conpleted application;
provided that in carrying out this mandate, the conm ssion
shall require all parties to a proceeding to conply
strictly with procedural tine schedules that it
establishes. |If a decision is rendered after the nine-
nmont h period, the conm ssion shall report in witing the
reasons therefor to the legislature within thirty days
after rendering the deci sion.

Not wi t hst andi ng subsection (c), if the comm ssion has
not issued its final decision on a public utility's rate
application within the nine-nmonth period stated in this
section, the comm ssion, within one nonth after the
expiration of the nine-nonth period, shall render an
interimdecision allowing the increase in rates, fares and
charges, if any, to which the comm ssion, based on the
evidentiary record before it, believes the public utility
is probably entitled. The conm ssion nmay postpone its
interimrate decision for thirty days if the comm ssion
considers the evidentiary hearings inconplete. 1In the
event interimrates are made effective, the conm ssion

shall require by order the public utility to return, in the
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formof an adjustnent to rates, fares, or charges to be
billed in the future, any anounts with interest, at a rate
equal to the rate of return on the public utility's rate
base found to be reasonabl e by the conm ssion, received
under the interimrates that are in excess of the rates,
fares, or charges finally determ ned to be just and
reasonabl e by the conm ssion. Interest on any excess shal
comence as of the date that any rate, fare, or charge goes
into effect that results in the excess and shall continue
to accrue on the balance of the excess until returned.

The nine-nonth period in this subsection shall begin
only after a conpleted application has been filed with the
commi ssion and a copy served on the consuner advocate. The
commi ssion shall establish standards concerning the data
required to be set forth in the application in order for it
to be deenmed a conpleted application. The consuner
advocate may, within twenty-one days after receipt, object
to the sufficiency of any application, and the conm ssion
shal | hear and determ ne any objection wthin twenty-one
days after it is filed. |If the conmssion finds that the
objections are without nerit, the application shall be
deened to have been conpl eted upon original filing. |If the
comm ssion finds the application to be inconplete, it shal

require the applicant to submt an anmended application
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consistent wth its findings, and the nine-nonth period
shal |l not conmence until the anmended application is filed.

(e) In any case of two or nore organi zations, trades,
or businesses (whether or not incorporated, whether or not
organi zed in the State of Hawaii, and whether or not
affiliated) owned or controlled directly or indirectly by
the sane interests, the conmm ssion may distribute,
apportion, or allocate gross incone, deductions, credits,
or all owances between or anong the organi zations, trades,
or businesses, if it determnes that the distribution,
apportionnment, or allocation is necessary to adequately
reflect the incone of any [sueh] of the organizations,
trades, or businesses to carry out the regulatory duties
i nposed by this section.

(f) Notw thstanding any law to the contrary, for
public utilities having annual gross revenues of |ess than
$2, 000, 000, the conmi ssion nmay nmake and anmend its rul es and
procedures to provide the conm ssion with sufficient facts
necessary to determ ne the reasonabl eness of the proposed
rates w thout unduly burdening the utility conpany and its
custonmers. In the determ nation of the reasonabl eness of
t he proposed rates, the conm ssion shall:

(1) Require the filing of a standard form application

to be devel oped by the comm ssion. The standard
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(2)

(3)

formapplication for general rate increases shal
describe the specific facts that shall be
submitted to support a determ nation of the
reasonabl eness of the proposed rates, and require
t he subm ssion of financial information in
conformance with a standard chart of accounts to
be approved by the comm ssion, and ot her

conmi ssion guidelines to all ow expeditious review
of a requested general rate increase application;
Hol d a public hearing as prescribed in section
269-12(c) at which the consuners or patrons of
the public utility may present testinony to the
commi ssi on concerning the increase. The public
heari ng shall be preceded by proper notice, as
prescribed in section 269-12; and

Make every effort to conplete its deliberations
and i ssue a proposed decision and order within
six nmonths fromthe date the public utility files
a conpleted application with the comm ssion;
provided that all parties to the proceeding
strictly conply with the procedural schedul e
established by the conm ssion and no person is
permtted to intervene. |If a proposed decision

and order is rendered after the six-nonth period,
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the comm ssion shall report in witing the
reasons therefor to the legislature within thirty
days after rendering the proposed decision and
order. Prior to the issuance of the conm ssion's
proposed deci sion and order, the parties shal
not be entitled to a contested case heari ng.

If all parties to the proceedi ng accept the
proposed deci sion and order, the parties shal
not be entitled to a contested case hearing, and
section 269-15.5 shall not apply. |If the
comm ssion permts a person to intervene, the
si x-nonth period shall not apply and the
commi ssion shall make every effort to conplete
its deliberations and issue its decision within
the nine-nonth period fromthe date the public
utility's conpleted application was fil ed,
pursuant to subsections (b), (c), and (d).

If a party does not accept the proposed
deci sion and order, either in whole or in part,
that party shall give notice of its objection or
nonacceptance within the tineframe prescribed by
the comm ssion in the proposed decision and
order, setting forth the basis for its objection

or nonacceptance; provided that the proposed
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deci sion and order shall have no force or effect
pendi ng the comm ssion's final decision. |If
notice is filed, the above six-nonth period shal
not apply and the conm ssion shall nake every
effort to conplete its deliberations and issue
its decision within the nine-nonth period from
the date the public utility's conpleted
application was filed as set forth in subsection
(d). Any party that does not accept the proposed
deci sion and order under this paragraph shall be
entitled to a contested case hearing; provided
that the parties to the proceedi ng nay wai ve the
cont ested case hearing.

Public utilities subject to this subsection shal
follow the standard chart of accounts to be approved by the
comm ssion for financial reporting purposes. The public
utilities shall file a certified copy of the annual
financial statenments in addition to an updated chart of
accounts used to maintain their financial records with the
commi ssi on and consumer advocate within ninety days from
the end of each cal endar or fiscal year, as applicable,
unless this tineframe is extended by the comm ssion. The

owner, officer, general partner, or authorized agent of the
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utility shall certify that the reports were prepared in

accordance with the standard chart of accounts.

(9)

Any automatic fuel rate adjustnment clause

requested by a public utility in an application filed with

t he comm ssion shall be designed, as determned in the

conmmi ssion's discretion, to:

(1)

(2)

(3)

(4)

(5)

Fairly share the risk of fuel cost changes
between the public utility and its custoners;
Provide the public utility with sufficient
incentive to reasonably manage or lower its fue
costs and encourage greater use of renewabl e
energy;

Allow the public utility to mtigate the risk of
sudden or frequent fuel cost changes that cannot
ot herwi se reasonably be mtigated through other
commerci ally avail abl e neans, such as through
fuel hedgi ng contracts;

Preserve, to the extent reasonably possible, the
public utility's financial integrity; and
Mnimze, to the extent reasonably possible, the
public utility's need to apply for frequent
applications for general rate increases to

account for the changes to its fuel costs.

135



OCoO~NOUIT WNPE

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Notes: OTW sought to change the deregulation provision contained in the
new subsection (h) and TWT wanted to delete that provision in the new
subsection (h) in 8269-16. DCCA agrees with TWT replaced the language
in the new subsection (h) with a provision that allows telecommunications
carriers to charge any rate that is less than or equal to the rate that is
included in the carrier’s filed tariff. This reverts back to DCCA’s original
proposal.

SECTI ON 24. Section 269-51, Hawaii Revised Statutes,
is anended to read as foll ows:

"8269-51 Consuner advocate; director of comrerce and
consuner affairs. The director of commerce and consuner
affairs shall be the consuner advocate in hearings before

the public utilities conm ssion[—] and the Hawai i

communi cati ons conmi ssion. The consuner advocate shall

represent, protect, and advance the interests of al
consuners, including small businesses, of utility and

t el econmuni cati ons services. The consuner advocate shal
not receive any salary in addition to the salary received
as director of commerce and consuner affairs.

The responsibility for advocating the interests of the
consuner of utility services shall be separate and distinct
fromthe responsibilities of the public utilities
conmi ssion and those assistants enpl oyed by the
conmi ssion. As consumer advocate, the director of conmerce
and consumer affairs shall have full rights to participate

as a party ininterest in all proceedings before the public
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utilities commssion[-] and in all tel ecommunications

proceedi ngs before the Hawaii comuni cati ons com ssion. "

SECTI ON 25. Section 269-54, Hawaii Revised Statutes,
i s anended by anendi ng subsections (d) and (e) to read as
fol |l ows:

"(d) \Whenever it appears to the consuner advocate

that: (1) any public utility or tel ecomrunications carrier

has violated or failed to conply with any provision of this
part or of any state or federal law, (2) any public utility

or tel ecommuni cations carrier has failed to conply with any

rule, regulation, or other requirenent of the public

utilities comm ssion, the Hawaii communi cati ons comm SSi on,

or of any other state or federal agency; (3) any public

utility or tel ecommunications carrier has failed to conply

with any provision of its charter, certificate of public

conveni ence and necessity, or franchise; (4) changes,

additions, extensions, or repairs to the plant or service

of any public utility or teleconmunications carrier are

necessary to nmeet the reasonabl e conveni ence or necessity
of the public; or (5) the rates, fares, classifications,
charges, or rules of any public utility or

t el ecomruni cations carrier, where not prohibited by federal

| aw, are unreasonabl e or unreasonably discrimnatory, the

consuner advocate may institute proceedings for appropriate
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relief before the public utilities comm ssion[-] or the

Hawai i commruni cati ons conm ssion, as applicable. The

consuner advocate may appeal any final decision and order
in any proceeding to which the consuner advocate is a party
in the manner provided by |aw.

(e) The consuner advocate may file with the public

utilities comm ssion or the Hawaii conmuni cati ons

conmi ssion, as the case may be, and serve on any public

utility or tel ecommunications carrier a request in witing

to furnish any information reasonably relevant to any

matter or proceeding before the public utilities conm ssion

or the Hawaii communi cati ons conm ssi on or reasonably

required by the consunmer advocate to performthe duties
hereunder. Any [sueh] request shall set forth with
reasonabl e specificity the purpose for which the
information is requested and shall designate with
reasonabl e specificity the information desired. The public

utility or tel ecommunications carrier shall conply with

[sueh] the request within the tinme limt set forth by the
consuner advocate unless within ten days foll ow ng service
it requests a hearing on the matter before the public

utilities comm ssion or the Hawaii conmuni cati ons

conmi ssion and states its reasons therefor. |If a hearing

is requested, the public utilities comm ssion or the Hawaii

138



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

communi cati ons comm ssion, as the case may be, shal

proceed to hold the hearing and nmake its determ nati on on
the request within thirty days after the sane is filed.
The consuner advocate or the public utility may appeal the
deci sion of the comm ssion on any [sueh] request, subject
to chapter 602, in the manner provided for civil appeals

fromthe circuit courts. The consuner advocate or

t el ecommuni cations carrier nmay appeal the decision of the

Hawai i commruni cati ons conm ssion, in the manner provided

for in section -17. Subject to the foregoing, such

requests may ask the public utility or telecomuni cations

carrier to:
(1) Furnish any information [wth—which] that the
consuner advocate nmay require concerning the
condition, operations, practices, or services of

the public utility[+] or tel ecommunications

carrier,;

(2) Produce and permt the consumer advocate or the
consuner advocate's representative to inspect and
copy any desi gnated docunents (i ncluding
writings, drawi ngs, graphs, charts, photographs,
recordi ngs, and other data conpilations from
whi ch information can be obtained), or to inspect

and copy, test, or sanple any designated tangible
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thing which is in the possession, custody, or
control of the public utility[+] or

t el econmuni cati ons carrier; or

(3) Permt entry upon |land or other property in the
possession or control of the public utility or

t el ecommuni cations carrier for the purpose of

i nspection and measuring, surveying,
phot ographi ng, testing, or sanpling the property
or any desi gnated object thereon.™
SECTI ON 26. Section 269-55, Hawaii Revised Statutes,
is amended to read as follows:
"8§269-55 Handling of conplaints. The consuner
advocate shall counsel public utility and

t el ecomuni cati ons custoners in the handling of consumner

conplaints before the public utilities comm ssion[—] or the

Hawai i conmuni cati ons conm ssion. The public utilities

commi ssion shall provide a central clearinghouse of
information by collecting and conpiling all consuner
conplaints and inquiries concerning public utilities. The

Hawai i comruni cati ons conm ssion shall provide a central

cl eari nghouse of information by collecting and conpiling

all consunmer conplaints and inquiries concerning

t el ecommuni cations carriers and cabl e operators.”
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SECTI ON 27. Section 269E-2, Hawaii Revised Statutes,
i s amended by adding a new definition to be appropriately
inserted and to read as foll ows:

""Hawai i conmmuni cati ons conmm ssi on" neans the Hawai i

communi cati ons conmm ssi on established pursuant to chapter

SECTI ON 28. Section 269E-6, Hawaii Revi sed Stat utes,
is anended to read as foll ows:

"[ ] 8269E-6[}] One call center financing. (a) To
fi nance the establishnent and operation of the center and
the adm nistrative costs of the comm ssion, operators shal
pay to the conm ssion a fee in an anmount and at a schedul e
determ ned by the comm ssion. The comm ssion may al so
assess fees on excavators. Al fees paid by operators and
excavators shall be deposited with the director of finance
to the credit of the public utilities conm ssion speci al
fund.

(b) Al operators of subsurface installations in this
State shall share in the operational and adm nistrative
costs of the center, except where:

(1) Al of the operator's subsurface installations

are | ocated on property owned exclusively by that

operator; and
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(2) The operator has not authorized anot her operator
to use the property for any subsurface
installation.

(c) The comm ssion may accept revenues,

conpensati ons, proceeds, charges, penalties, grants, or any
ot her paynments in any form from any public agency or any
ot her source.

(d) Any agency required to participate may charge a
reasonabl e fee in an anmount sufficient to cover the
adm ni strative and operational costs required by this
chapter.

(e) Gvil penalties collected pursuant to this
chapter shall be used by the comm ssion to educate the
operating and excavating conmunity in Hawaii and to reduce
the center's operating costs.

(f) Any operator or excavator that pays public
utility fees to the conm ssion pursuant to section 269-30
may petition the conm ssion for approval to apply a portion
of its public utility fee paynents as a credit toward its
center fees.

(g) Any operator or excavator that pays fees to the

Hawai i conmuni cati ons conm ssi on pursuant to section -51

may petition the comm ssion for approval to apply a portion

of its fee paynents as a credit toward its center fees.

142



A WN B

(62

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Note: Incorporated to address AT&T’s concerns regarding their proposal
for § -51.

SECTI ON 29. Section 339K-2, Hawaii Revised Stat utes,
is anended to read as foll ows:

"[F] 8339K-2[}] Conpact administrator. The conpact
adm nistrator, acting jointly with like officers of other
party states, may [preonulgate] adopt rules and regul ations
to carry out nore effectively the terns of the conpact.
The conpact adm ni strator shall cooperate wth al
departnments, agencies, and officers of and in the
government of this State and its subdivisions in
facilitating the present adm nistration of the conpact or
of any suppl enmentary agreenent or agreenents entered into
by this State thereunder. The conpact adm nistrator shal
adopt the practices and may i npose the fees authorized
under article |11l of the conpact, except that state and
county | aw enforcenent agencies [and], the public utilities

conmmi ssion, and the Hawaii communi cati ons conmm ssi on shal

retain their enforcenent and inspection authority relating
to carriers.”
SECTI ON 30. Section 356D 15, Hawaii Revised Statutes,
i s anended by anendi ng subsection (b) to read as foll ows:
"(b) The authority may acquire by the exercise of the

power of em nent domain property already devoted to a
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public use; provided that no property belonging to any
government may be acquired without its consent, and that no
property belonging to a public utility may be acquired

wi t hout the approval of the public utilities comm ssion[+]

or, in the case of tel ecommunications carriers or

t el ecommuni cati ons common carriers, the Hawaii

comuni cati ons comm ssion; and provided further that the

acquisition is subject to |legislative di sapproval expressed
in a concurrent resolution adopted by najority vote of the
senate and the house of representatives in the first
regul ar or special session follow ng the date of
condemat i on. "

SECTI ON 31. Section 448E-13, Hawaii Revised Statutes,
is amended to read as follows:

"8§448E-13 Exenption of public utility and [ eomrunity
antennae] cable tel evision conpany enpl oyees. Al
enpl oyees of a public utility within the State under a
franchise or charter granted by the State [whieh] that is

regul ated by the public utilities comm ssion or the Hawaii

comuni cati ons com ssi on and [ eermruni-ty—antennae
television—conpany-] a cable tel evision franchi see, while

so enpl oyed, shall be exenpt fromthe provision of this

chapter.”
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SECTI ON 32. Section 481-11, Hawaii Revised Stat utes,
is amended to read as follows:

"8481-11 Renedies cunulative. The renedies
prescribed in this part are cumulative and in addition to
the renmedi es prescribed in [ehapter] chapters 269 and
for discrimnations by public utilities. |If any conflict

ari ses between this part and chapter 269[ —thetatter

prevatts—] or chapter , Chapter 269 or chapter :

whi chever is applicable, shall prevail."

SECTI ON 33. Section 481P-5, Hawaii Revised Stat utes,
is anended to read as foll ows:
"8481P-5 Exenptions. This chapter shall not apply
to:
(1) A person who initiates telephone calls to a
resi dence for the sole purpose of polling or
soliciting the expression of ideas, opinions, or
votes, or a person soliciting solely for a
political or religious cause or purpose;
(2) A securities broker-deal er, sal esperson,
i nvest ment advi ser, or investnent adviser
representative who is registered with this State
to sell securities or who is authorized to sel
securities in this State pursuant to federal

securities laws, when soliciting over the
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(3)

(4)

t el ephone within the scope of the person's

regi stration

A financial institution that is authorized to
accept deposits under its chartering or licensing
authority where such deposits are insured by the
Federal Deposit |Insurance Corporation or the
National Credit Union Adm nistration, including
but not limted to a bank, savings bank, savings
and | oan associ ation, depository financial

servi ces | oan conpany, or credit union, or a
nondepository financial services |oan conpany
that is |icensed or authorized to conduct
business in this State by the comm ssi oner of
financial institutions, or an affiliate or
subsidiary of a financial institution as defined
in chapter 412;

A person or organi zation that is |licensed or

aut hori zed to conduct business in this State by
t he i nsurance comm ssioner including but not
limted to an insurance conpany and its

enpl oyees, while engaged in the business of
selling or advertising the sale of insurance

products or services;
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(5)

(6)

(7)

(8)

A college or university accredited by an
accrediting organi zation recogni zed by the United
St at es Departnent of Educati on;

A person who publishes a catal og of at | east
fifteen pages, four tinmes a year, with a
circulation of at |east one hundred thousand,
where the catal og includes clear disclosure of
sal e prices, shipping, handling, and ot her

char ges;

A political subdivision or instrunentality of the
United States, or any state of the United States;
The sal e of goods or services by

t el ecomrmuni cations or landline (i.e., cable) or
wirel ess video service providers, for which the
terms and conditions of the offering, production,

or sale are reqgqul ated by the [pubHe—utitities

comm-ssioen] Hawaii communi cations conmi ssion or

t he Federal Conmunications Conm ssion, [e+
pursdant—to-—chapter—4406G-] including the sale of
goods or services by affiliates of these

t el ecomruni cati ons or video service providers.
Not hi ng herein shall be construed to preclude or
preenpt actions brought under any other |aws

i ncl udi ng chapter 480;
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(9) A real estate broker or sal esperson who is
licensed by this State to sell real estate, when
soliciting wwthin the scope of the license; or

(10) A travel agency that is registered with this

State, when engaging in the business of selling

or advertising the sale of travel services."

SECTI ON 34. Section 481X-1, Hawaii Revi sed St at ut es,

i s anended by anendi ng subsection (a) to read as foll ows:

"(a) This chapter shall not apply to:

(1) Express or inplied warranti es;

(2) Maintenance agreenents; and

(3) Warranties, service contracts, and nai ntenance

agreenents offered by public utilities on their
transm ssion devices to the extent they are
regul ated by the public utilities comm ssion or

t he [ departrent—of comrerceand-consurer

atfalrs—] Hawaii conmuni cati ons conm ssion. "

SECTI ON 35. Section 486J-11, Hawaii Revi sed St at ut es,

is anended to read as foll ows:

"8486J-11 Powers of the public utilities

comm ssion[—] and the Hawaii conmuni cati ons conm ssi on.

(a)

The public utilities conm ssion and the Hawai i

communi cati ons comm ssi on nmay take any action or

make any

determ nation under this chapter, including but not limted

148



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

to actions or determ nations that affect persons not
regul ated under chapters 269, , 271, and 271G as the

public utilities comm ssion or the Hawaii conmuni cations

conmi ssi on deens necessary to carry out its

responsibilities or otherw se effectuate chapter 269,
, 271, or 271G

(b) The public utilities comm ssion or, in the case

of tel ecommunications carriers or tel econuni cati ons conmbn

carriers, the Hawaii conmunications conm ssion, may exam ne

or investigate each distributor, the manner in which it is
operated, its prices and rates, its operating costs and
expenses, the value of its property and assets, the anount
and disposition of its incone, any of its financial
transactions, its business relations with other persons,
conpani es, or corporations, its conpliance with al
applicable state and federal laws, and all matters of any
nature affecting the relations and transacti ons between the
distributor and the public, persons, or businesses.

(c) In the performance of its duties under this

chapter, the public utilities conm ssion and the Hawai i

comuni cati ons comm ssi on shall have the sanme powers

respecting adm ni stering oaths, conpelling the attendance
of witnesses and the production of docunents, exam ning

wi t nesses, and puni shing for contenpt, as are possessed by
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the circuit courts. |In case of disobedience by any person

to any order of or subpoena issued by the public utilities

commi ssion[+] or the Hawaii comruni cati ons comm ssion, or

of the refusal of any witness to testify to any matter
regardi ng which the witness may be |lawful ly questioned, any

circuit court, upon application by the public utilities

commi ssion[+] or the Hawaii comruni cati ons conm ssion,

shal | conpel obedi ence as in case of disobedi ence of the
requi renents of a subpoena issued froma circuit court or a
refusal to testify therein.”

SECTI ON 36. Section 659-3, Hawaii Revised Statutes,
is amended to read as follows:

"[F] 8659-3[}] Forfeiture of franchise. The several
circuit courts shall have jurisdiction of all proceedi ngs
in, or in the nature of, quo warranto, brought by or in the

name of the public utilities conm ssion, the Hawaii

conmmuni cati ons conmi ssion, or the State, for the forfeiture

of the franchise of any corporate body of fendi ng agai nst
any law relating to such corporation, for msuser, for
nonuser, for doing or commtting any act or acts anounting
to a surrender of its charter and for exercising rights not

conferred upon it."
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SECTION 37. Section 708-800, Hawaii Revised Statutes,
i s amended by anmending the definition of "tel ecomunication
service" to read as foll ows:
""Tel ecomruni cati on service" neans the offering of
transm ssi on between or anong points specified by a user,
of information of the user's choosing, including voice,
data, image, graphics, and video w thout change in the form
or content of the information, as sent and received, by
nmeans of el ectromagnetic transm ssion, or other simlarly
capabl e neans of transm ssion, with or wi thout benefit of
any closed transm ssion nmedium and does not include cable
service as defined in section [440G3-] -1."
SECTI ON 38. Section 269-16.5, Hawaii Revised
Statutes, is repeal ed.
["§269-16- 5 Lifeline telephone rates— (a)—The
bl i . hal i rol
hi Lifeli Lepl :  d ol Lepl
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SECTI ON 39. Section 269-16.6, Hawaii Revised
Statutes, is repeal ed.

("8 . | . . | . : I
leat- i h . i sabilities. | "
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Statutes, is repeal ed.
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SECTI ON 44. Section 269-16.95, Hawaii Revi sed

Statutes, is repeal ed.
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SECTI ON 55. Chapter 440G Hawaii Revised Statutes, is
r epeal ed.

SECTION 56. All rules, including the rules in chapter
6-80, Hawaii Adm nistrative Rules, policies, procedures,
orders, certificates of public conveni ence and necessity,
exenption, franchises, guidelines, and other material
adopted, issued, or devel oped by the departnent of commerce
and consuner affairs and the public utilities comm ssion to
i npl ement provisions of the Hawaii Revi sed Statutes that
are reenacted or made applicable to the Hawai i
comruni cations comm ssion by this Act, shall remain in ful
force and effect until anmended or repeal ed by the Hawaii
comuni cations comrission. In the interim every reference
to the departnment of conmerce and consuner affairs,
director of comrerce and consuner affairs, public utilities
conmmi ssion, or chairperson of the public utilities

commi ssion in those rules, policies, procedures, orders,

176



10

11

12

13

14

15

16

17

18

19

20

21

22

23

franchi ses, guidelines, and other material is anmended to
refer to the Hawaii communi cati ons comm ssion as
appropri at e.

SECTION 57. Al deeds, |eases, contracts, |oans,
agreenents, permts, or other docunents executed or entered
into by or on behalf of the departnment of conmerce and
consuner affairs and the public utilities conm ssion
pursuant to the provisions of the Hawaii Revised Statutes
that are reenacted or made applicable to the Hawaii
comuni cations comm ssion by this Act, shall remain in ful
force and effect. Effective upon approval of this Act,
every reference to the departnment of comrerce and consuner
affairs, director of conmerce and consuner affairs, public
utilities comm ssion, or chairperson of the public
utilities comm ssion therein shall be construed as a
reference to the Hawaii conmmuni cati ons comm ssion as
appropri at e.

SECTI ON 58. During fiscal year 2010-2011, fifty per
cent of the noneys collected by the public utilities
commi ssion fromtel ecommuni cations carriers and deposited
into the public utilities comm ssion special fund shall be
deposited into the comm ssion special fund to provide

appropriations for the new comm ssion.
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The unencunber ed bal ance existing on June 30, 2010, in
the cabl e tel evision division subaccount in the conpliance
resolution fund shall be deposited into the conm ssion
special fund to provide appropriations for the new
comm ssi on.

SECTION 59. All appropriations, records, equipnent,
machi nes, files, supplies, contracts, books, papers,
docunents, maps, and ot her personal property heretofore
made, used, acquired, or held by the departnment of conmerce
and consumer affairs and the public utilities conmm ssion
relating to the functions transferred to the Hawaii
conmmuni cations conmm ssion shall be transferred with the
functions to which they rel ate.

SECTION 60. (a) The departnment of conmerce and
consuner affairs shall transfer all four positions fromthe
cable television division to the service of the Hawaii
comuni cati ons comm ssion; provided that:

(1) Enployees who occupy civil service positions and
whose functions are transferred by this Act shall
not suffer any |oss of salary, seniority, prior
service credits, any vacation and sick | eave
credits previously earned, or other rights,
benefits, and privileges under the State's

personnel |aws. Enpl oyees who have permanent
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(2)

(3)

(b)

civil service status shall retain their civi
service status and shall be transferred to
simlar or corresponding positions in the Hawai i
comruni cati ons comm ssion, subject to the State's
personnel |aws and this Act;

Enpl oyees who, prior to this Act, are exenpt from
civil service and are transferred by this Act
shall not suffer any |loss of prior service
credits, any vacation and sick |eave credits
previ ously earned, or other rights, benefits, and
privileges under the State's personnel |laws. The
Hawai i conmuni cati ons conm ssion shall prescribe
the qualifications and duties of such enpl oyees
and fix their salaries without regard to chapter
76; and

Enpl oyees, whose functions are transferred by
this Act, shall be transferred with their
functions and shall continue to performtheir
regul ar duties subject to the State's personnel
 aws and this Act.

There shall be up to ten new tenporary exenpt

positions established in the Hawaii comruni cations
conmi ssion to assist the conm ssioner in carrying out the

provi sions of this Act. These positions shall be funded
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fromthe conmuni cati ons conm ssion special fund and may be
filled without regard to chapter 76.
SECTI ON 61. The Hawaii conmuni cations conmi Ssion
shal | convene a work group to devel op procedures for
stream ined permtting functions that are applicable to the
devel opnment of broadband servi ces and broadband technol ogy
which are normally available to state and | ocal governnents
for the use or devel opnent of broadband service or
br oadband technol ogy. Menbers of the work group shal
i ncl ude:
(1) The Hawaii conmunications conmm ssion established
in section 3 of this Act;
(2) The mayor of the county of Hawaii, or the mayor's
desi gnee;
(3) The mayor of the city and county of Honol ulu, or
the mayor's desi gnee;
(4) The mayor of the county of Kauai, or the mayor's
desi gnee;
(5 The mayor of the county of Maui, or the mayor's
desi gnee;
(6) The chairperson of the Hawaii broadband task
force established by Act 2, First Special Session

Laws of Hawaii 2007; and
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(7) Two representatives of state agencies with
jurisdiction over |and use and permtting at the
state | evel

TWT proposes to add 5 additional members to the work group who
represent telecommunications, cable, and wireless internet industries.

SECTI ON 62. The work group established under
section 59 shall submt to the legislature no later than
January 1, 2011, a report with its recomended procedures
for streamining and expediting all permtting functions
normal |y available to state and | ocal governnents for the
use or devel opnent of broadband service or broadband
technol ogy. The procedures shall be consistent across al
counties and shall provide that any permtting fees and
revenues traditionally accruing to the counties that relate
to the use or devel opnment of broadband service or broadband
technology will continue to accrue to the counties once the
procedures go into effect.

SECTION 63. The legislative reference bureau shal
review all relevant laws in the Hawaii Revised Statutes
relating to broadband technol ogy, teleconmunications,

i nfrastructure devel opnent, permtting requirenments, and
any other issues the |legislative reference bureau deens
appropriate, including all acts passed by the |egislature

during this regular session of 2010, whether enacted before
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or after the effective date of this Act, unless such acts

specifically provide that this Act is being anende

d, and

make reconmendati ons on how these | aws may be anended to

conformto this Act or facilitate the inplenentation of

this Act. The legislative reference bureau shal

report of its findings and reconmendati ons, includ

proposed | egislation, to the |egislature not |ater than

twenty days prior to the convening of the 2010 reg

sessi on.

submt a

i ng

ul ar

SECTI ON 64. Upon recei pt of federal funds all ocated

by the Anmerican Recovery and Rei nvest nent Act of 2009 (P.L.

111-5), section 106 of the Broadband Data | nprovenent Act

(P.L. 110-385), and other federal stimulus acts, there is

appropri ated out of those funds the sumof $

or

so nmuch thereof as nay be necessary for fiscal year 2010-

2011 to purchase broadband facilities, services, o0
equi pnent or to fund broadband-rel ated infrastruct

projects pursuant to this Act.

r

ure

The suns appropriated shall be expended by the Hawaii

comuni cati ons comm ssion for the purposes of this Act.

SECTI ON 65. There is appropriated out of the
communi cati ons comm ssi on special fund the sum of

or so much thereof as may be necessary for fisca
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2010- 2011 to enable the Hawaii communi cati ons comm SSion to

ef fectuate the purposes of this Act.

The suns appropriated shall be expended by the Hawai i

communi cations comm ssion for the purposes of this Act.

Note: DCCA inserted the appropriation section to authorize the

commission to expend moneys and to establish an initial expenditure

ceiling for the program.

SECTION 66. Statutory material to be repealed is

bracketed and stricken. New statutory material is
under scor ed.

SECTION 67. This Act shall take effect on July 1,

2010; provided that:

(1) Any decision or order executed by the public
utilities comm ssion prior to the enactnent of
this Act shall remain in full force and effect
until such tinme as the Hawaii comuni cations
commi ssion may anend or repeal the decision or
order under the Hawaii conmuni cations
comm ssion's jurisdiction;

(2) The provisions relating to the regul ation of

t el ecommuni cati ons carriers and

t el ecommuni cati ons common carriers contained in

sections -31 to -51, in part Il of the new

Hawai i Revi sed Statutes chapter created in
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(3)

(4)

section 3 of this Act shall take effect on July
1, 2011;

The public utilities conm ssion shall continue
its regulation of tel ecommunications carriers and
t el ecommuni cati ons conmon carriers under chapter
269, Hawaii Revised Statutes, until June 30,

2011; and

On June 30, 2011, section 23 of this Act shall be
repeal ed and section 269-16, Hawaii Revi sed
Statutes, is reenacted in the formin which it

read on the day before the approval of this Act.
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Hawaii’s tech sector

Written Statement of
YUKA NAGASHIMA
Executive Director & CEO
High Technology Development Corporation
before the
SENATE COMMITTEE ON ECONOMIC DEVELOPMENT AND TECHNOLOGY
March 8, 2010
1:15 PM
State Capitol, Conference Room 016

In consideration of
HB 2698 HD2 RELATING TO TECHNOLOGY.

Chair Fukunaga, Vice Chair Baker, and Members of the Senate Committee on Economic
Development and Technology.

The High Technology Development Corporation (HTDC) supports HB 2698 HD2, as we
recognize the significance of the role of ubiquitous broadband in Hawaii and for its economic
development.

While some may regard broadband as “nice to have”, technological advances have made
regular utility services available via broadband and vice versa. As seen in court battles from the
1990s, the issue of open access and broadband has been a hot topic which required government
intervention, as broadband is now the utility of the 21 century. The state of Hawaii has one of
the most liberal telecommunication laws. We have an obligation to leverage it and to ensure that
Hawaii does not become a “fly over state” in terms of broadband. To pursue that goal, the State
requires a dedicated committee to discuss and implement broadband policies and initiatives
recommended by the State’s Broadband Task Force and according to best practices considered
by other states, and nations, such as studies by the Intelligent Community Forum and The
Information Technology and Innovation Foundation, all outlining how broadband is one of the
fundamental utilities to establish an innovation-based economy.

Further, establishing a structure like the Hawaii Communications Commission, would
proactively address permitting bureaucracy that the public has criticized the State in the past. The
safe passage of this bill will go a long ways for Hawaii to be able to compete for various
broadband projects at the federal level (e.g., American Recovery and Reinvestment Act) and
ones offered by the private sector (e.g., Google Fiber for Communities).

This testimony has not been approved by the Administration, nor does it reflect the
Administration's position. This testimony reflects the position of HTDC only.

Thank you for the opportunity to submit testimony on this bill.

2800 Woodlawn Drive, Suite 100, Honolulu, HI 96822 | Ph: (808) 539-3806 | Fax:(808)539-3611 inffo@htdc.org | www.htdc.org
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b, — External Affairs RTC1 daniel.youmans@att.com
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March 8, 2010

The Honorable Senator Carol Fukunaga
Chair, Committee on Economic Development and Technology
Hawaii State Senate

RE: Opposition to House Bill 2698 HD2
Senate Committee on Economic Development and Technology Hearing, March 8, 1:15 p.m.

Dear Sen. Fukunaga and Members of the Committee:

AT&T opposes House Bill 2698 HD2, although we appreciate the focus this legislation puts on
broadband services for the citizens of Hawaii. With the State Legislature facing a large budget
deficit, we suggest a different solution — such as the one proposed in Senate Bill 2543 SD2 -
which addresses broadband expansion in the state without creating a new Commission and
Commissioner in state government.

As you are aware, Senate Bill 2543 SD2 would give expanded broadband authority to the
Director of the Department of Commerce and Consumer Affairs, with the support of an Advisory
Committee made up of a broad cross section of stakeholders, including representatives from
industry. We believe this approach could achieve the same goals as House Bill 2698 HD2, while
minimizing the need for additional financial resources.

AT&T is also concerned about the emphasis that this legislation places on “strategies for sharing
new and existing utilities infrastructure and conduits to provide broadband access”

(see Section 4-6). Telecommunications providers have invested millions of dollars in their
networks, and any policy that would mandate sharing of these facilities would be detrimental to
consumers and discourage further investment by providers. We would rather see the emphasis
placed on public-private partnerships, which would be mutually beneficial to all stakeholders,
especially consumers.

AT&T does support the recognition in the legislation that permitting processes should be
improved at the state and local level to facilitate the deployment of broadband services. This
issue is also addressed in Senate Bill 2543 SD2, which again is the path we urge the Hawaii
Legislature to take.

Thank you for considering our comments. We invite a dialogue about how the State of Hawaii
can best move forward to encourage the deployment of broadband services. We do not think
House Bill 2698 HD?2 is the answer, and urge your opposition.

Respectfully Submitted,

Dan Youmans, AT&T
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