THE HOUSE OF REPRESENTATIVES
TWENTY-FIFTH LEGISLATURE, 2010
STATE OF HAWAII

COMMITTEE ON LABOR & PUBLIC EMPLOYMENT
Rep. Karl Rhoads, Chair
Rep. Kyle T. Yamashia, Vice Chair

TESTIMONY OF ILWU LOCAL 142 RE: SB 2473
RELATING TO WORKPLACE PRACTICES

Hearing: Friday January 29, 2010
Time: 9:30 a.m.
Place: Conference Room 309, State Capitol

Chairman Rhoads, Vice Chair Yamashita, and Members of the Committee:

Thank you for affording us the opportunity to present testimony regarding SB
2473. We oppose workplace bullying and agree that abusive work environments should
constitute an occupational safety violation.

Moreover, we think that the distinction drawn in SB 2473 between ordinary
workers’ compensation stress claims and abusive work environments is a constructive
one. Many employees who endure abusive work environments or who are subjected to
workplace bullying prefer to avoid the stigma of illness and victimization that can
accompany the assertion of a work injury claim. These same employees often do not
want to be perceived as disabled or injured, but desire nothing more than freedom from
harassment and oppression and the right to do their jobs conscientiously and in peace
without interference.

Section 396-G of this bill permits employees to elect either workers’ compensa-
tion or a civil action against abusive conduct. The latter action against abusive conduct
also permits injunctions against the abusive conduct, and an award of appropriate
damages, and attorneys’ fees and costs.

SB 2473 does not try to correct every perceived slight that occurs in the
workplace nor remedy each trivial instance of bruised feelings that arises on the job,
however. An “abusive work environment” is thoughtfully defined to mean “a workplace
where an employee is subjected to abusive conduct that is so severe that it causes
physical or psychological harm to the employee.” (italics supplied) Absent proof of the
requisite physical or psychological harm, no occupational safety violation exists.

Affirmative defenses are furnished in Section 396-D for employers who exercise
reasonable care to prevent and promptly correct abusive conduct and for negative
employment decisions that are made consistent with legitimate business interests. HB
2473 therefore prudently includes checks and balances which maintain traditional



employer prerogatives to administer discipline to the workforce and to manage the
business enterprise.

Section 396-F of the bill provides for an educational component which will allow
the department to disseminate, at no cost to employers, information about abusive work
environments and the legal consequences for employees and employers of perpetuating
or contributing to such abuse. Over time, this far-sighted provision may be HB 2473’s
most constructive feature toward reducing industrial strife and promoting industrial
safety.

Finally, we do question, why Section 396-C(2)(A) concerning liability exempts
employers who directly commit abusive conduct from punitive damages where “the
abusive conduct did not result in a negative employment decision.” (italics supplied) A
“negative employment decision” is defined in Section 396-A as “a termination, refusal to
promote, disciplinary action, or interference with subsequent work opportunities by
defamatory evaluation.” Yet, a series of gratuitous and demeaning remarks, an instance
of humiliating ridicule, or an obscene gesture all may be delivered with malice and have
such traumatizing effect upon an employee that the sanction of punitive damages is
entirely appropriate, even though the remarks, ridicule, or obscene gesture are completely
divorced from any negative employment decision. The exemption from punitive
damages for all but negative employment decisions is thus irrational and should be
deleted from the bill.

In summary, ILWU Local 142 supports the passage of HB 2473 but suggests that
the bill can be further enhanced by adoption of the amendment suggested above.
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H.B. 2473 - RELATING TO
WORKPLACE PRACTICES

The Hawaii Government Employees’ Association, AFSCME Local 152, AFL-CIO
supports the purpose and intent of H.B. 2473 — Relating to Workplace Practices.
H.B. 2473 defines abusive conduct, creates a cause of action for affected employees,
and charges the Department of Labor Industrial Relations to develop and disseminate
information on abusive conduct to employers. This legislation also makes abusive
conduct an occupational safety and health violation and compensable through a
workers’ compensation claim.

Abusive work environments can have serious health effects on targeted employees,
including stress, loss of sleep, anxiety, depression, hypertension, and stress-related
gastrointestinal disorders. Such environments can also have adverse consequences for
employers, in the form of reduced employee productivity, low morale, and higher
turnover and absentee rates. Abusive work environments have also led to significant
increases in medical and worker compensation costs. Eliminating abusive conduct in
the workplace serves both the employer's and the employee’s best interests.

Unless targeted employees are subjected to abusive treatment on the basis of a
protected class status (race, sex, national origin or age), they are unlikely to have any
recourse or redress for such treatment. This proposed legislation addresses that
discrepancy and offers employees an avenue to address and pursue a remedy to the
workplace abuse.

During the 2006 Legislative Session, we had the opportunity to testify in support of
Senate Concurrent Resolution 106 and Senate Resolution 62, which urged employers
to develop and implement policies to reduce workplace bullying. It has always been our
position that employees be afforded a safe and healthy work environment. We are
pleased that this proposed legislation accomplishes that objective for all employees.
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We appreciate the opportunity to testify in support of H.B. 2473.
Respectfully submitted,

Nora A. Nomura
Deputy Executive Director
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TESTIMONY OF THE UNITED PUBLIC WORKERS, LOCAL 646, ON HB 2473,
RELATING TO WORKPLACE PRACTICES

HB 2473 makes abusive conduct against an employee in the workplace a violation of
occupational safety and health law. UPW strongly supports this measure.

In the majority of cases reported, workplace bullying has been perpetrated by a
manager and takes a wide variety of forms: unfair treatment, public humiliation, threats
of job loss, unfairly passed over for promotion or denied training opportunities.

Statistics from the 2007 WBI-Zogby survey show that 13% of U.S. employees are
currently bullied, 24% have been bullied in the past and 12% witness workplace bullying.
Nearly half of all American workers (49%) have been affected by workplace bullying,
either being a target themselves or having witnessed abusive behavior against a co-
worker. In terms of gender, the Workplace Bullying Institute (2007) states that women
appear to be at greater risk of becoming a bullying target, as 57% of those who reported
being targeted for abuse were women.

Organizations are beginning to take note because of the financial costs. An ILO
(2009) analysis of bullying estimated a cost of1.88 billion pounds plus the cost of lost
productivity. Based on replacement cost of those who leave as a result of being or
witnessing bullying, Rayner and Keashly (2004) estimated that for an organization of
1000 people, the cost would be $1.2 million US. This estimate did not include the cost of
litigation should victims bring suit against the organization.

The establishment and enforcement of minimum health and safety standards can reduce
workplace bullying, employee injuries and illnesses, and also lessen the burden on
businesses. For these reasons we urge passage of this measure.
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My name is Kathleen Yamashiro and | am here to testify in support of HB 2473.

:I'his House Bill is one that will address the Hawaii’s workplace to ensure a safe and
hostile free environment. | am hoping to have this Bill passed this Legislative Session
so that what | have experienced will not happened to anybody else in the future.

| have been employed with the State of Hawaii for 26 years and had transferred to my
present position in 8/07. Of the 26 years my yearly Job Performance Reviews has met
or exceeded expectations.

Starting 9/07, | began experiencing psychological and physical problems due to my
Supervisor's management style which included yelling and intimidation. My
Supervisor’s inappropriate conduct has had a negative affect on my clients whereby |
have had to calm their fears before assisting them. (see attached letter from a client).

The last time my supervisor yelled/shouted at me was when my son, Anthony passed
away. Anthony passed away unexpectedly at the age of 24 years old on 3/24/09. On
3/31/09, | called my Supervisor intending to ask for an extended leave till the end of
4/09. My supervisor started yelling/shouting telling me that (1 had a lot of work, | had
things to do that needed tending to, that she was sorry for my loss but | had to
understand that she had a unit to run). | told her that | would return to work the next
day.

My Supervisor yelled so loud that my husband heard her shouting five feet away from
me. She called back about 10 minutes later and spoke in a nice tone of voice and told
me that it was okay for me to take off. Fearing that she would yell at me again, and be
intimidating upon my returned to work, | told her that | would return on 4/9/09, three
days after the funeral.

When | got back to work my co-workers questioned my early returned. They all
reported that my work was good and none of my cases needed immediate attention.
My work that day was regular and no immediate things to tend to.

On 8/25/09, my supervisor called me into her office to discuss a work issue. She raised
her voice and spoke with an unkind tone, facial expression and body language. On
Friday, 8/28/09, | tried to talk to the supervisor about how | felt and my health issues.
She again spoke with a raised voice, unkind facial expression and body language.

| left that day and have not returned since.

I have provided my Administrators with letters from three of my doctors recommending a
transfer to a hostile free work environment. That did not happen.

Through research, | have found that there are no State laws governing these issues in
the workplace. | am humbly asking the Legislature to support this Bill making it unlawful
to inflict psychological distress, intimidate, harass, and/or verbally abuse other



employees. The Workplace should be a place that is free of hostility to promote
productivity and to ensure that the Public receives quality service in a timely manner.

In closing, | sincerely thank you all for taking the time to hear my concerns and hope
that you will find favor in this House Bill.









My name is Clayton Yamashiro and | am here to support my wife, Kathleen Yamashiro
and this House Bill 2473.

These past few years have been filled with anger, frustration and helplessness as | have
had to stand by and watch my wife and her health suffer because of her work situation.
There has been many days and nights when my wife experiences anxieties, fears,
problems sleeping and staying asleep, and physical problems. Everyday, she would
say, “I'm gonna be okay, right!”

From 4/08 thru 12/08, | took my wife to work, picked her up for lunch and picked her up
after work. | also called her during the mid-morning always assuring her that she would

be okay.

A week after my son, Anthony’s passing, my wife called the supervisor to request an
extended vacation leave. The supervisor yelled so loud that | heard her through the cell
phone five feet away. My wife and | were shocked at this behavior and outburst. | was

very angry.

I admire my wife’s efforts in trying to get this Bill passed because she knows what other
employees have endured and is determined that no one should suffer as she has. Her
thoughts are that she can try to make a difference.

Thank you for the opportunity to express my concerns and to testify on behalf of my
wife.
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Honorable Chair Rhodes... Esteemed committee
members.

Good afternoon
Thank you for allowing me to testify before this committee.

My name is Gregory Peterson..... I am a public employee! I work for the
Department of Human Services Management Services Quality Control
office. I have worked for the Department for 19 years 3years in my current
position as a Quality Control reviewer.

I am also a steward for HGEA, I have been so since 1995. In testifying
before this committee, I do not represent HGEA or speak for HGEA.

I am testifying in support of Ms. Yamashiro and the prospective legislation
arising from her working conditions as a public employee.

Mr. Chairman & committee members .....Since the Governor implemented
layoffs & furloughs.... I have become a conduit for fellow co-workers and
other public workers, to articulating their concerns about the growing culture
of intimidation and coercion in the workplace. These individuals are afraid
of going through proper channels for fear of reprisal and retribution.

Ms. Yamashiro’s situation and others arises from middle management’s
pressure to deliver services timely and appropriately.

It is my opinion that the governor has not explained the formula on how her
administration arrived at in implementing the layoffs.. other than by position
number and recommendations from department heads? As a result of this
plan many offices are without adequate staffing to get the job done! For
example a Dept of Human Services supervisor stated to me that “she only
has a secretary and her clerical staff had been laid of; this impact how we
deliver services”.

Despite the political rhetoric and some public opinion that “lucky you have a
job” in no way justifies an atmosphere of intimidation & coercion. If this
issue is not addressed than situations like Ms. Yamashiro’s will only
escalate.



Possible solutions to this problem include legislation and or forming a joint
labor, management, legislative task force to address this problem and look at
prioritizing and identifying what our core services & programs are and,
determine appropriate ways to streamline government to deliver services &
programs in a timely and efficient manor.

Thank you,
Gregory Peterson

Tel: 292-5612 e-mail: gregpe@hawaiiantel.net



Testimony for HB2473
Relating to Workplace Practices;
Occupational Safety, Abusive Work Environment
January 29, 2010

My name is Ann G. (Angie) Tam Sing and | am a retiree from the Department of Human
Services. | was employed by DHS from November, 1972 through June 2004. | began as an
Social Service Assistant and retired from the position of Eligibility Administrator for the Med-
QUEST Division, a position | held for 9 % years. Prior to that | spent 12 years in positions of
supervisor or administrator. | believe that these years of management experience give me
some credibility with the issue of workplace behavior that I discuss below.

Ms Kathleen Yamashiro has authorized the use of her name and situation for this testimony.
Her situation is being provided to give a current example of an abusive work environment and
its affects on an individual. | have known Ms. Yamashiro for over 25 years, first as a fellow
parent at our sons’ baseball and soccer games and later as her Administrator at the Department
of Human Services. During that time | have known her to be a positive, competent, hard
working and caring individual, both at work and in her personal life. At work she would take on
additional work in efforts to help her understaffed office. Her caring manner helped ease the
difficult process for a welfare or food stamp applicant. She has always been an employee that
can be depended upon, is open and friendly to her fellow employees and who does her best to
meet all of the job’s expectations.

Being an Eligibility Worker with the Department of Human Services Department is not an easy
job. In that position Ms. Yamashiro has successfully dealt with irate, unreasonable, and

sometimes abusive clients. She had not expected to have to also deal with this behavior from
her supervisor. Some examples of this behavior by her supervisor toward Ms. Yamashiro are:

1. Berating her in the office waiting room in front of her clients for a work related issue
dealing with another client.

2. Speaking to her in a loud manner, such that others in the office could clearly hear.

3. When Ms. Yamashiro’s son died suddenly, and she requested needed additional time to
deal with funeral preparations, her son’s personal affairs and to grieve, she was told by
her supervisor that she (the supervisor) was sorry for her loss but that she had a unit to
run and there was work that had to be completed. She was talking about Ms.
Yamashiro’s caseload. The caseload was up to date and there was no work left around
for other staff members. Her supervisor was talking in such a loud voice that Mr.
Yamashiro could hear her shouting five feet away. As a result of her interaction Ms.



Yamashiro returned to work without taking the needed additional time, as she was
afraid of what might happen if she didn’t.

Perhaps this behavior is the result of the current climate at the Department or the stress put
upon management to produce results without sufficient staffing. But it really doesn’t matter.
Good treatment of employees is an important part of any manager’s job. No one should take
out his/her stress frustrations on others in the workplace, especially those that they oversee.
They should, instead, find a way to deal with it so that their physical and mental health is cared
for and other employees are not adversely affected. The behavior by Ms. Yamashiro’s
supervisor toward her, whether it was caused by work stress or not, is a prime example of the
type of behavior that this bill addresses.

Over the past few months | have had the opportunity to discuss with Ms. Yamashiro her
problems with her supervisor and the resulting physical affects. The best term that comes to
mind is ‘brow beaten’. The normally upbeat and positive person that | have known is now
fearful, unhappy, unhealthy and downright miserable; this, the result of what | view as
inappropriate and abusive treatment by her supervisor.

As a retired administrator, who spent over 31 years with DHS, | fully support a law that
prohibits this type of behavior by supervisors, managers, administrators, any other person in
authority or co-workers. No one should be subjected to another person’s inability to control
their anger or frustrations, least of all an employee from their immediate supervisor.

Thank you for this opportunity to speak to this issue, which I feel is of the utmost importance.
If you have any questions, please do not hesitate to contact me, either by phone at via e-mail
at: atamsing@hawaii.rr.com

Aloha and Mahalo,

Ann G. (Angie) Tam Sing
865 Kahena St.
Honolulu, HI 96825
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From: mailinglist@capitol. hawaii.gov

Sent: Thursday, January 28, 2010 1:41 PM

To: LABtestimony

Cc: sruhi@msn.com

Subject: Testimony for HB2473 on 1/29/2010 9:30:00 AM

Testimony for LAB 1/29/2010 9:30:00 AM HB2473

Conference room: 309

Testifier position: support

Testifier will be present: No

Submitted by: Wesley Taira

Organization: Individual

Address: 92-504 Uhiuala Street Kapolei, Hawaii
Phone: 808-782-6885

E-mail: sruhi@msn.com

Submitted on: 1/28/2010

Comments:
I have avoided using names to protect the privacy rights of other parties involved.



HB 2413

Thank you for your kokua
in eliminating workplace

abuse in
our government.

Please support this State
of Hawaii Senate &
House bill to make

it UNLAWFUL for:

' PUBLIC GOVERNMENT
EMPLOYEES IN
MANAGEMENT, AND




EMPLOYEES TO
INFLICT MENTAL AND
EMOTIONAL DISTRESS;
TO INTIMIDATE,
HARASS, BROWBEAT,
AND/

OR USE VERBAL ABUSE
UPON another employee
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PLEASE SUPPORT THIS STATE OF HAWAII SENATE & HOUSE BILL TO MAKE IT UNLAWFUL FOR:
PUBLIC GOVERNMENT EMPLOYEES IN MANAGEMENT, AND EMPLOYEES TO INFLICT MENTAL AND EMOTIONAL
DISTRESS; TO INTIMIDATE, HARASS, BROWBEAT, AND/OR USE VERBAL ABUSE UPON ANOTHER EMPLOYEE.

avend K. YosH ba

Bo 47 -}w']

NAME [PRINT] SIGNATURE PHONE # ADDRESS
Thowr oo NS (8) 230- ). | 1000 rmaeauartn thoy 4 B 30D
i e Bl i ” 03 9427552 | 945 Upivarsity dwe #izgs T687%
Kngen Nichwls | /¥inlbe 80-0008 |5t Pukitch S Kadhafi1ng
Denet Simic. | Nopwe Lamurs | 295-51%9 05+_A(QQMM¢M
&JUQJO' \{uemw il \)W&e\ A -9744- 41-220h At Ty Sk %7
Rhwvoesy Gubetn, | A e 42 -3396 | Mo Ludtne St Aph201, Somobudu U813
Tade Koa cn &/(m@ (ﬂ’\ﬂ SOG-cs 19 3268 Kl }m'u@ Pl ton 18|
heTlye Awkvh | Alw Toin, 735 1488|3248 lbhuues Pl oo U1 G
Jaeom }h&uzwk a”’VWL” EZJ”\Z?L”\ 398- 515 AS-({A] NARAIKA( STHT2 saLiLaad 96T
Erteesle (UFHAIN G e [Lofmr | 570050 |T707(05 L pacinS Fep T

I@ 285 /:)a.[a.a ‘:t‘-«‘a—j L, Aoen Hi ¥/7,

HEl £y Ut RA

(s ) 4f 7205

MIRGL Shich\A

26 -0

05106 Wlkua PL MGUN




- PLEASE SUPPORT THIS STATE OF HAWAII SENATE & HOUSE BILL TO MAKE IT UNLAWFUL FOR:
PUBLIC GOVERNMENT EMPLOYEES IN MANAGEMENT, AND EMPLOYEES TO INFLICT MENTAL AND EMOTIONAL
DISTRESS; TO INTIMIDATE, HARASS, BROWBEAT, AND/OR USE VERBAL ABUSE UPON ANOTHER EMPLOYEE.
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PLEASE SUPPORT THIS STATE OF HAWAII SENATE & HOUSE BILL TO MAKE IT UNLAWFUL FOR:
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he Chamber of Commerce of Hawaii

The Voice of Business in Hawaii

Testimony to the House Committee on Labor & Public Employment
Friday, January 29, 2010; 9:30 a.m.
Conference Room 309

RE: HOUSE BILL NO. 2473 RELATING TO WORKPLACE PRACTICES

Chair Rhoads, Vice Chair Yamashita and Members of the Committee:

My name is Jim Tollefson and I am the President and CEO of The Chamber of
Commerce of Hawaii ("The Chamber"). 1 am here to state The Chamber’s opposition to House
Bill No. 2473, relating to Workplace Practices.

The Chamber is the largest business organization in Hawaii, representing more than
1,100 businesses. Approximately 80% of our members are small businesses with less than 20
employees. As the “Voice of Business” in Hawaii, the organization works on behalf of its
members, which employ more than 200,000 individuals, to improve the state’s economic climate
and to foster positive action on issues of common concern.

This measure makes abusive conduct against an employee in the workplace a violation of
occupational safety and health law.

Although the Chamber understands the intent of the bill, the Chamber believes that
employers already place an emphasis on what they can do for their employees to create a positive
work environment. Many employers are constantly seeking ways to provide benefits and
security to retain employees, including the prevention and intolerance of an abusive work
environment.

As a result, this bill interferes with a business’ ability to operate. If this bill passes,
employers will have to take significant additional precautions to ensure that their employment
practices are not considered to be “mistreatment”, as the term is defined too broadly.
Furthermore, they will be exposed to personal liability if they “mistreat” employees, and to
additional liability for aiding and abetting or participating in any action or decision which causes
emotional distress to an employee.

Additionally, the measure provides legal recourse to employees that suffer harm from an
abusive work environment. However, existing federal and state laws already provide remedies
to employees who have been harmed in the workplace, such as workers’ compensation laws and
discriminatory employment practices under § 378, Hawaii Revised Statutes.

In light of the above, the Chamber respectfully requests that the measure be held. Thank
you for the opportunity to testify.





