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In consideration of
HOUSE BILL 2450, HOUSE DRAFT 1, Proposed SENATE DRAFT 1
RELATING TO RENEWABLE ENERGY FACILITIES

House Bill 2450, House Draft 1, Proposed Senate Draft 1 clarifies that the exemption from
subdivision requirements for leases and easements for renewable energy facilities applies to
renewable energy facilities on urban, rural, or agricultural land approved by the Land Use
Commission and renewable energy facilities on conservation land permitted by the Board of
Land and Natural Resources (Board). The Department of Land and Natural Resources
(Department) offers the following comments.

The proposed measure amends Section 201N-14, Hawaii Revised Statutes (HRS), related to the
renewable energy facility siting process. T he purpose of the amendment is to extend the
exemption from subdivision requirements to:

1. Any renewable energy facility approved by the Land Use Commission or county
planning commissions under Chapter 205, HRS, on Agricultural District lands, and
2. Any renewable energy facility approved by the Board under Chapter 183C, HRS.

As the Department noted on a related bill last year (House Bill 589), the Department as manager

of approximately 1.3 million acres of public iands, has a fiduciary duty to manage these lands for
the benefit of the trust beneficiaries. As such, while the bill exempting renewable energy project
lands from subdivision requirements, the Department must also ensure the bill does not adversely
impact the remainder of the public lands that will not be used for renewable energy since the
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State may seek to utilize those remaining lands for other important policy purposes (e.g., offer
leases for agricultural use).

In order to use both halves of such land effectively, the portion of the parcel not dedicated to
renewable energy purposes must also be considered a lot of legal record. The Department
wishes to clarify and confirm that under the bill, the remaining lands (i.e., the portion of the
original legal lot of record less the renewable energy lands) will also receive the same legal lot
status as the renewable energy parcel and be recognized as a legal lot of record by the counties,
thus allowing for those remaining lands to be put to independent use and receive its own
mortgage financing and titie insurance.

The Departmeht has no other concerns regarding this measures and notes that it will not reduce

or retract from our mandate to protect and preserve the cultural and natural resources of the State
for the benefit of present and future generations. ‘
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HOUSE BILL NO. 2450, HOUSE DRAFT 1, PROPOSED SENATE DRAFT 1
RELATING TO RENEWABLE ENERGY FACILITIES

Chairs Gabbard, English, Hee and Members of the Committees:

Thank you for the opportunity to testify on House Bili No. 2450, House Draft 1, Proposed
Senate Draft 1. The Department of Agriculture supports this bill and offers comments. This
measure amends Section 201N-14 (renewable energy facility siting process) to confer legal lot
status to exclusive and non-exclusive pos sessory interests to aid a renewable energy facility in

acquiring facility funding, and to extend the exem ption from subdivision requirements to include:

1. renewable energy facilities approved by the Land Use Commission or county planning
commissions under Chapter 205 on Agricultural District lands, and

2. renewable energy facilities approved by the Board of Land and Natural Resources under
Chapter 183C.

In pricr legislative sessions, we have supported measures proposing to reduce or
exempt the subdivision of agricultural iands from county subdivision requirements as we believe
it would reduce the cost of providing subdivided lots to farmers. For example, Section 205-4.5
() pertaining to leasehold agricultural subdivisions, and Section 205-561, pertaining to
subdivision of Important Agricultural Lands exempt the subdivision of agricultural lands from

county subdivision requirements. Hawaii County currently allows leasehold agricultural
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subdivisions with reduced infrastructure standards, provided no houses or other habitable
structures are constructed (Section 23-112, Hawaii County Code). Agricultural production is the
primary use of these exempted subdivided lands, and few, if any, improvements are allowed on
the subdivided lots. We favorably note that this bill references Section 205-4.5 which states that

"agricultural uses and activities shall not be restricted on agricultural land."
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in consideration of

HB 2450, Proposed SD1
RELATING TO RENEWABLE ENERGY FACILITIES.

Chair Gabbard, Chair English, Chair Hee, and Members of the Committees.

The Department of Business, Economic Development, and Tourism (DBEDT) supports

the proposed SD 1 for HB 2450. This measure supports the goals and objectives set out in the

Hawaii Clean Energy Initiative and H.R.S Chapter 201N in facilitating the development and

financing of renewable energy facilities.

For many potential renewable energy developers, the subdivision process that they are

required to complete prior to acceptance and approval of certain permits effectually prevents the

proposed development from ever moving forward. In most cases this is due to the financing and

investments supporting the project development. By granting certain explicit exemptions from

subdivision requirements, this obstacle may be removed for some developers.

This measure would also facilitate the expedient processing of permits for renewable

energy facilities. DBEDT supports this effort as well. In order to reach our ambitious goal of
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40% renewable energy generation by 2030, every effort must be made to create a more
streamlined permitting process, so that renewable energy facilities may begin producing clean
energy for the people and businesses of Hawaii, while still protecting public health and safety.
The provisions in this measure promote this objective.

For the reasons stated above, DBEDT supports this measure. Thank you for the

opportunity to offer these comments.
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Rer HB 2450 HDT Propased SDI -~ Relating o Renewalble Energy Facilities

Degr Chairs Gebbard, Hee, sed English, and Viee-Chairs English, Tokuda and Gabbard, and
Members of the Committees,

My npame is William Malonev and [ am the President and Chief Execuiive (ffizer of
Pacific West Brergy LLC, the developers of the integrated sugarcane and Momass renewable
energy praject on Kaual, | tessify today in support of HB 2450 HD, Propased S, which
claries the exemptions from cevtain subdivision requirements for renewable energy facilities.
The proposed legisintion is important (o the suecess of cur Kauat project, as ¥ inyortantly
clariftes {hat a hiomass/biofuel project like oury is eligible for the exempiion and aitempts o deal
with the fact that our sife location i acieally on o small wrban voned parcel withip a larger
agricakiural district, .

Pacific West Energy LLC intends io consteue] a renewable enorgy facility at the former
Gay & Robinson sugar sl on Kaoai, The follily bas as iis base # green cocrgy coganeration
facility, The total project vust is $130 million, with plisse one, the biomass power facility
representing & 3100 million investinend. 1wr project entatls the expansion of sugar cane
cultivation and other biomass crops on Kausi. In addition to producing biofuels we will produce
and export 130 million kWS per vear of groen electricity w Kauai Island Utility Cooperutive
RIUC™L onehind o the island’s electricity requirement. Our teehnology is proven and would
involve a process that will yvield an energy conversion vatip in excess of 9:1, including
sogencrated electricity. Our project has endured many ehallenges. ineluding the recerd turmail in
the financial sector, volatility n energy murkels, and seeuriap lands suitable for sugar cane and
biomass against competing uses. However, we have now overcome many of these obstacles and
expect 10 b in g poshion fo move forward at an accelerating pree. Oor projeet is & model for an
integrated hic-energy refinery, 1t i the cornerstone of Kauai's susiainable energy plan and will
displace more than 580,800 barrels per anoum of imparted petroleun and create over 300 jobs. It
is the embodiment of the legislature"s and State’s goals of energy selfexnfficiency.



We are now in the process of conclading final debi and equity requirements for the
project and as part of this process #owas related o os by legal counsel and the prospective
tenders, Cooperative Finanee Corporation and USDA Rural Utility Services that our site could
oot be leased nnder Kaual ordingnces because it is an up-subdivided parcel, and could thus only
br Heensed, and this creates issues reparding the security interests of the fenders, and thus
oroblerms for the project o secure debt financing.  Section 20IN-14 of the Hawaii Revised
Statuges. that this bill amends. addresses situations like ouss for renewable snergy projects,
however, as currently written Is vague, and our kenders indisared that withowt the proposed
clariflying amendmens. specifically regarding the consistent use of “rencwable energy facility or
facilitios™, the inclusion of “biomass and biofuels”, and some language to cover the fact that we
ave gotusbly on an urban ot within a fully snclosed agricudtural district sve the chanzes they
apoeificalty requested we v  dhtain,

The proposed Senste amendments contained in HB2450 HD, Proposed 5D are
designed to do the following principal things in HRS 201314,

Lo Clarify 201N-14 ¢o eliminate any unceraingy that biomass and biofust renevwable energy
facilities are also entitled 10 the subdivision requirements exemption nrovided by Section
201N-14. This allows the land on which a renswable energy Theility s lovated to be
leased. und mortgaged, ete. tw facilitate financing of the renewable energy facilitivy,
consistent with Hawail's ranewable energy goals,

2. Corrget HAS 201N-14 1o use terminology consistently within HRS 20iN-14 (e.g, “lease,
sasement, or other possessory interest™ and in other sections of HRS {e.g. “project”
replrced with the term “facilin.” definad in HRS 201W.1)

3, Eliminare any ambiguity that the same treatment will be allowed to land within urban,
vural, sgrieuliural, or mixed, Tand gse dstriets, since rengwable energy facilitics
consistent with Mawali’s goals may located in any such distriet, addressing the spevific
situation whers the sugar mill s zoned urban, but is wholly enclosed within an
agricultural district, and is an agriculturs! enterprise.

Backgrousd

in 2009, the Legisiatwre adopted HRS 200 N-14 (H.B, 389 L 2009, ¢’ 174, §2) and reluted
pravisions to provide limited exemption {the “exemption™) from state and county subdivision
requirements.

The purpose of the exemption Hrom the subdivision requiraments was, among other
things. w0 further the Btate™s goals for susrainable renewalble energy sources for Hawatl,

The legislature also recogoized that, ro develop and finahoe rencvable energy facilities, o
site for the faciliiles and access to the site must ofien be leased, granted as an casement, or
morigaged 1o provide (inancing for the facility, Renewable energy facilities may roquins site
acreags or configurations that do not coincide with existing, already sobdivided 1ot boundaries.
For inslance, land required tor a feility may constitute only a portion of & large legal fot, amd t
may be impractical or undesirable to lease or convey the entive legal Iot foe the renewable energy
fanitity. or to encumber the entire Tegal jor with 4 mortgags that provictes financing forthe
faeility, Currently, however, subdivision laws and county ordinances generally prolibit the
ransfer of an nterest in Jand thar is got an entire suhdivided ot or ensement that has been
approved by the applicable cousty. With respect to land in the land coust system, the additional
step of obtaining land coust approval is reguired.



Reported Hawaii Supreme Court cases, including Whitlow v. Jesnings, 40 Haw, 523
£1954), have recognized that transactions velving fots that have not beert approved by the
county pursuant to subdivision laws or county erdinances may be unenforceable. Unfortunately,
the process of obtaining county, state, and land court spproval of subdivision and easement maps
is refatively time-consuming and ofien requires nwwe dun one vear to complete.

As recognized by the cowrt in the Bhitlow v, Jennings case, the puipose of kaws and
ordinances requiring county subdivision approval is to protect the public by ensuring adequare
Hght, air, fire protection, watfic safety, proper sanftation, and draimage in the proposed
subdivision and the protection of inmocent purchasers from buying lots upon which they could ot
build becouse of the provisions of the various health and sanitary staiuies snd regulations.
However, these laws, ordinances, and court rulings have placed i question the validity of lcases
of parcels that are less than an entire legal lot, and casements without subdivision approval, This
prevents or discourages the use or financing of leases and cascmunts for renewable energy
facilities,

o adopting HRS 201N-14, the fegislatuve recognized specifically that 8 subdivision
consisting of a renewable energy facility does nat call for the same infrastructure cequirements as
a housing subdivision. Atthe same time, these renewable enerey facilities further Hawail™s goals
of energy seifesufficiency by decraosing Hawail's dependence on fossil fugl with renewsbie
enerLy.

Accordingly, the purpose in adopting HRS 201N-14 was to facilitate the financing and
development of reaewable energy facilities by allowing keases, licenses and easements perlaindng
to renewable energy faeilities, together with mortgages and otlwr convevances as security for
finence, to be ereated, enforced, and recorded. withou!, requiring the landowner 1o obtads formal
subdivision approval, and instead requiring approval for exemption from subdivision
eequiremoents, from the spplicable county or other approving ageney. HMRS 201N-14, ndopted in
2009, was also designed to assist renewable energy facitives in Hawaii w be eligible for funding
unefer the Federal Stimalus Package,

Tho Need for Corveviing Amencments
g

Although the policy considerations and analysis of the legislature in edopting HRS 20IN-
14 apphied equally to solar and wind renewable energy production fucilities. ss well as hiomass
and hiofuel renewable energy production facilities that Hawalii trving to promote, the languags
the legistature had before it in 2009 was not explicit to its inchustons and. as such. only included
by its mitation solar and wind energy facilities.  The present amendments address this
unintended exclusion and limitation by correcting HRS Z0IN-14 1o Include renewable energy
feeilities thar uulizs or produce bioinass or biofuels,

The present amendnients provide a hmdtation to the sxemption from the subdivision
regquiretents by factitsting only those renewable energy facilities and facilities that suppont
continued productive use of agricnitural lands because biomess and biofuels renewable energy
facilities also require agricuiural feedstocks.

The proposed amendmants fo HRS 201N-14 rlso climinate any ambiguity that the same
treatment will be allowed 1 land within urban, rural, and agricultural, or mixed, jand use districts,
since reneviable enerpy Taciilties consistent with Hewaits goals sy be located in any such
distrier. The amendments make clear that the exemption from subdivision requircments is to
facilifate these rencwable energy uses, i the extont they arg ptherwise permitted, in each land use
distriat,




In nddition, the proposed amendments maeke some technical corrections to HEAS 200N-14
so that the section consistently stilizes terms, including detined tervs provided for in HRS 28TN-
I 1o <14 and related sections of the Hawaii Revised Statutes, Ap exampie of this is replacing the
use of the term “rentewable enargy project” with the defined wrm “renewable enorgy faciiity.” 2
term defined in HRS 201N-1.

We urae the Commities (o gpprove the Proposed HB 2450, HD, Propozed 351 as it will
piny 2 large part in making available the debt financing for our Kaual project, enabling the State
1o realize its edergy and econoemic policy goals as expediticusly as possible.

Thank ven Tor your consideration,

Sincerely,

e

Willigm M. Maloney i
President & Chief Exe Qffie

Pacific West Energy
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