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In consideration of 
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RELATING TO RENEWABLE ENERGY FACILITIES 

House Bill 2450, House Draft I, Proposed Senate Draft 1 clarifies that the exemption from 
subdivision requirements for leases and easements for renewable energy facilities applies to 
renewable energy facilities on urban, rural, or agricultural land approved by the Land Use 
Commission and renewable energy facilities on conservation land permitted by the Board of 
Land and Natural Resources (Board). The Department of Land and Natural Resources 
(Department) offers the following comments. 

The proposed measure amends Section 20IN-14, Hawaii Revised Statutes (HRS), related to the 
renewable energy facility siting process. T he purpose of the amendment is to extend the 
exemption from subdivision requirements to: 

1. Any renewable energy facility approved by the Land Use Commission or county 
planning commissions under Chapter 205, HRS, on Agricultural District lands, and 

2. Any renewable energy facility approved by the Board under Chapter 183C, HRS. 

As the Department noted on a related bill last year (House Bill 589), the Department as manager 
of approximately 1.3 million acres of public lands, has a fiduciary duty to manage these lands for 
the benefit of the trust beneficiaries. As such, while the bill exempting renewable energy project 
lands from subdivision requirements, the Department must also ensure the bill does not adversely 
impact the remainder of the public lands that will not be used for renewable energy since the 

Page 1 



State may seek to utilize those remaining lands for other important policy purposes (e.g., offer 
leases for agricultural use). 

In order to use both halves of such land effectively, the portion of the parcel not dedicated to 
renewable energy purposes must also be considered a lot of legal record. The Department 
wishes to clarifY and confirm that under the bill, the remaining lands (i.e., the portion of the 
original legal lot of record less the renewable energy lands) will also receive the same legal lot 
status as the renewable energy parcel and be recognized as a legal lot of record by the counties, 
thus allowing for those remaining lands to be put to independent use and receive its own 
mortgage financing and title insurance. 

The Department has no other concerns regarding this measures and notes that it will not reduce 
or retract from our mandate to protect and preserve the cultural and natural resources of the State 
for the benefit of present and future generations. 
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HOUSE BILL NO. 2450, HOUSE DRAFT 1, PROPOSED SENATE DRAFT 1 
RELATING TO RENEWABLE ENERGY FACILITIES 

Chairs Gabbard, Engli sh, Hee and M embers of the Committees: 

Thank you for the opportunity to testify on House Bill No. 2450, House Draft 1, Proposed 

Senate Draft 1. The Department of Agriculture supports this bill and offers comments. This 

measure amends Section 201N-14 (renewable energy facility siting process) to confer legal lot 

status to exclusive and non-exclusive pos sessory interests to aid a renewable energy facility in 

acquiring facility funding, and to extend the exem ption from subdivision requirements to include: 

1. renewable energy facilities approved by the Land Use Commission or county planning 

commissions under Chapter 205 on Agricultural District lands, and 

2. renewable energy facilities approved by the Board of Land and Natural Resources under 

Chapter 183C. 

In prior legislative sessions, we have supported measures proposing to reduce or 

exempt the subdivision of agricultural lands from county subdivision requirements as we believe 

it would reduce the cost of providing subdivided lots to farmers. For example, Section 205-4.5 

(f) pertaining to leasehold agricultural subdivisions, and Section 205-51, pertaining to 

subdivision of Important Agricultural Lands exempt the subdivision of agricultural lands from 

county subdivision requirements. Hawaii County currently allows leasehold agricultura I 
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subdivisions with reduced infrastructure standards, provided no houses or other habitabl e 

structures are constructed (Section 23-112, Hawaii County Code). Agricultural production is the 

primary use of these exempted subdivided lands, and few, ifany, improvements are allowed on 

the subdivided lots. We favorably note that this bill references Section 205-4.5 which states that 

"agricultural uses and activities shall not be restricted on agricultural land." 
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Chair Gabbard, Chair English, Chair Hee, and Members of the Committees. 

The Department of Business, Economic Development, and Tourism (DBEDT) supports 

the proposed SD 1 for HB 2450. This measure supports the goals and objectives set out in the 

Hawaii Clean Energy Initiative and H.R.S Chapter 20lN in facilitating the development and 

financing ofrenewable energy facilities. 

For many potential renewable energy developers, the subdivision process that they are 

required to complete prior to acceptance and approval of certain permits effectually prevents the 

proposed development from ever moving forward. In most cases this is due to the financing and 

investments supporting the project development. By granting certain explicit exemptions from 

subdivision requirements, this obstacle may be removed for some developers. 

This measure would also facilitate the expedient processing of permits for renewable 

energy facilities. DBEDT supports this effort as well. In order to reach our ambitious goal of 
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40% renewable energy generation by 2030, every effort must be made to create a more 

streamlined permitting process, so that renewable energy facilities may begin producing clean 

energy for the people and businesses of Hawaii, while still protecting public health and safety. 

The provisions in this measure promote this objective. 

For the reasons stated above, DBEDT supports this measure. Thank you for the 

opportunity to offer these comments. 
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Re: fiB "·IS!!, HDJ Proposed 3Dl Relming to Renew<lble Energy Padlil;es 

Dcar Chili" Gabbard. Hec. and English, lind Vice-Chairs English. Takuda nl1G Gabbard. ,mu 
'Membo.:fs of thc Commiltt."CS~ 

'My l)am0 is \\/Hlif'ffi M~lonl;!y .md i ~lIn the PresIdent ~md Chief Executive Officer at" 
PRcifk \Vest Energy LL.C~ the: devdopers ttl"the integrated sllgan.:,ane and biomass rent;wahle 
energy project on Kou"i. I testilY today in SUPP011..,rHB 2450 HDt. Proposed SDI, whi<:h 
clades the -exemption:) from cl!J't(.;;in subdivision requirements fbr Nn0\Vatdc cnc£g:.y HlciHties. 
The proposed Icgrslntion is important to the SH~cess of our K~tllai pt'~iectt as it importantly 
clarifies th"t a hiomass/biofllel project like ,Ims is eligihle jill' tlle exemption and aHempts £0 deal 
with the f~.c,t that nul' site kX;cdioq is Ht:tt!aHy on a small urban zoned p,arcd within H larger 
agricultural district. , 

Pacific \Vesl En~rgy LLC 111t011d.s to construct a rcnewable energy IllCiliLy at th(.~ former 
Gay & Robinson sugar miil on Katwi. The facility has as ilS base a green energy cogeneration 
facility. The total proj~ct cnst is 5150 lJl ill ion. with pha~l; on~~ the hioma!:is pov.'er 1acility 
repr~scnting a $100 miHiull iJ1Vt'lstlnenL Our project ~!lt{'I.ils the ~xPalwion of .!itlgar ' .. :~anC', 
cultivation und othcr-hiomnss crops on KallaL In addition to producing. biofuels we will prodtlCt~ 
and export 150 millio!l k \:Vh~~ per year of green electricity h,I Kawai Island Utility Cooperdtive 
("K!lJC"). onco·!hird oftlle island's electricity rcqltir~mcnL Our technology is proven and would 
involve a ptl)('.\:,SS dwtwill yk~ki 41n energy i,~onversi(ln rll1iQ in exce~;.; 01'9:1. inc'!udil1g 
cngenerated electricity_ Our project has endured many challenges. induding the r,,~ccn; turmoil in 
the financial sector. volatility in enerb')' l11arktls~ and securing lunds suitnhh: fix ~tlgur cane and 
biol'nass against competing uses:, However. w(! have now overcome- many of these ob::.1acJcs and 
eXIx:ct to be in ;:1- posrtiOI1 t'O mOVe torward at an accelerating pace. Our projcct is a model for Bil 
integrated biD-energy renner),. h l$ the c()rncr$1(m~ oTKfHlUj'S snstainahle energy pinn and \vil! 
dh;pia<:e more than 500.000 barre is per annum qf irnpfllted petroieum and cre;:tte over 300 jobs. It 
is' tJU! cmbodimcrl1 of the legislature-'s and State's g.onl~ of energy $:elf:',':\ufficiency_ 



\Ve are now ill the process of concluding final debt and equity requirements for ihe 
project ~md as part of this process H was related to L.I~ oy lega! counsel and rh~ pl'Q$pective 
!end{:rs~ Coopera1ive Finantle Corporation und USDA Rural UtlHty Services ttHlt Ol-if site could 
not be leased under K.ou:;ii Qrdinance,:'; bccu.u[~e it t~ an tm~subJhrtded parcd~ and could thus only 
be licensed, and tius creates issues r~gardit1g the security interest': nftbe knders.. ~md thus 
probkm$ for the project:to secure debt finam:ing. Section 20] N- 1-<1 of the Hawaii RevIsed 
Statute,s. that this hili amends .. address.es situations like OlH"S fOl' reth:wwlhlu -<.:~tle:rgy projects, 
hO'i.yever~ as currently wrltten ls vague, 2nd OUi' lenders indicMcd that \vithoUllhe pf(Jposed 
clarifying amen<imems. spc\lificaUy regarding the consistent use of "renewable energy faciHtyor 
fad litics!\ the inclusion of·'biomU8~;: nnd biofucls ~\ and some language to cover the tact that \ve 
are actually OB an urban lot within a fuHy enclosed agricultural drgtric1 arc the c:hangcs they 
specifically requested W0 try TO obtain. 

The propo$ed Senate amendmenlS conr"in~d in HB2450 HD 1, Proposed SDI are 
dcsign~d to do the Ii)llowing prin~ipaj things in HRS 2()IN-14: 

I. Clarify ;t()1 N-14 !o eliminate nny uncertaimy that biomass and biofuel renewable energy 
fadlities are also entitleoto the suoeliv isioll requirements exemption provided by Section 
20 I 1'·14. This allows the land on which J renewable energy flldl ity is located to be 
leased. t.md mortgaged, etc. to ftlciliHlte financing ofth~ rene,vable I;DI;T~"'Y facilities. 
consistent with Hawaii's Nnewahle energy goals. 

2. emCee! HRS 2()IN·14 to lise tcnninology consistently witllin HRS 201N-14 (e.g., "Ica,e, 
casement, or other possc,,"isory intcresf~) and in other sectIons of HRS (e.Ag,~ ~'projcct~~ 
replaced with the term '-rtldlily." dolined inllRS 20IN-!) 

3. Eliminar.e uny ambiguity that the same Irealm~nt wHi be allowed 10 land within urblln. 
ruraL agticuHural~ or mixeti, hlnd use dts~riel$. sinc~ r~tw\''iabl(' energy facilities 
consistent with Ha\vuii~5 gmlls may located in any such district., addressing. the specific 
situation where the sugar mill i::; zoned urban, but is wholiy enclosed within an 
ag.ricultural district~ and is an agricultumJ enterprise. 

Backgrmwd 

In 2009, tile Legisiamre adopted HR;:i 201 N-14 (H.B. 5S9: L 2009. c 17}, §2) ana related 
provis.ions to provide. limited exemption (the "txcrnptl0n!'~) fwm state and county subdivision 
l"eqljjremenf~, 

The purpose of (he exempTion from ille st1hdivi~ion requirements was, among nther 
things. to further tbe State's goals for susfalnahle rcnc\vahle el1el'g:y SOllrCi::S for 1 htwaii. 

The iegL~iatur<: .also rc-cogn;~d that. to develop and fi.lltHl,l':L' Ten(';v"~l:hlc: cJ1or@y f.acHities. n 
site for the facilities unci access to the sh(! most ofren ~ te<!sed~ gr~ntted as an easement, ot 
mortgaged to provide financing for the facility. Renewable em::rgy f(1cjlitic;.. may require :,:ite 
acreage or contlgurations that do not t:::oinc,ide \vith existing: ail'eud),' suooividcd lot bOllndlJlrles. 
For instance. land reqlih'(:d to.l' a fncility mny constitute only a portion (if a large legal lot, and it 
may be impractical OJ' undesirable to !ccse or convey the entire iegaJ lot tOt lhc renewable energy 
facHily~ or to encumber the entire legal lot \vith a mortgage th~'t provides financing for the 
facility. ClilTently. however~ subdivi~ion laws and t:{)unty ordinancC-.., generaliy prohibit the 
t(unster of an interest in land that. is Hot an entire suhdivided lot {)r casement that has been 
approved by the apptictlhle colltlty. \Vith respect to lund in lhe land court system. 'the ndditiona! 
gtep of obtaining land conn appmval is required. 



R~portcd Ha",,,ji Snpreme Court cases, including Wlliiiow 1'. jem;itlgs, 40 Haw, 523 
(1954), have recognized that InlOsactions involving iots lhat have not heen upproved by the 
county pursuant: to subdivision la,,\'s or county ordinances rnay be unenforceable. Unfortunately~ 
the process or obtaining county~ state~ nnd hmd ~olu1 f1pproval of stdxlivislon and easement maps. 
is fofat.ivcly tlmc-consuming tind often requires l1H.1fC than one year to complete~ 

A, recognized hy the court in the Whir/ow t, Je!llIillgs case, Illc !JuIJlose of laws lind 
ordinances requiring county subdivision approval i, to protect the public by ensuring adequate 
ligh1~ airt fire protcction t traffic s.atcty~ proper ganitation~ and drainage in the proposed 
subdivision and the PI'otcction of hHlOCcllt purchaser::: rrom buying 101 $ upon which they could not 
huild because nffhe provisions of the Variolls health and sanitary stfltntes and regl(iatiof!s. 
Howeyer, 1hese laws, ordinances, and e0\111 rulings have placed ill questioIl the validity of leases 
of parcels that are less than an entire- iegal toi~ aud ensements without subdivision approval. This 
prevents or discourages the usc or financing of leases and C':L'Scmcnts for renewable enert:-:J 
facHities. 

In adopling HRS 10iN-14, the legislature reoognized specifically Illata subdivision 
consisting of a renewable energy facility does not ell I ( fi:Jr the sal'ne infrastructure rc-quircments as 
a housing subdivision. At lhe same time .. these renewable energy facilities fitrtftcr Hawt~ii'g goals 
of energy self-sufficiency by decreasing Hawaii's dependence 011 f~)ssiI the! with renewable 
energy. 

/\ccordingiy. the purpose in adopting !IRS 201 N- i <I was to facilitate lhe linandng and 
dc.vc!t)pment of reHev~'able encrgy facilities by allowing }et:1ses; iice-J1SeS and easements pertaining 
to renc-wab1c energy facilitics~ togethef with mortgages and oth¢r c:onv¢yances as security for 
linance, to be created, enforced, and rectll1.ied, without requiring the landowner to obtain formal 
subdivision approval, ami instead requiring approval for exemption from subdivision 
,'cquiremcnt&. from the "pplicab!c county or other approving agency. 1m S 201 N" 14, adopted in 
2009, was al,o designed t(l assist renewable energy facilities in Hawaii to be eligible for funding 
tmd(."( tIH.\ Fe~:Jer[11 Stll1'iulu" Package. 

The Need/or Currecting Amendments 

Although the policy considerations and antilysis: Oflhc h::gtsiatufc in adopting URS 201N-
14 npplicd equally to Sl..1Iar and wind reneWil-ble energy' production l'.aciijljcs~ as wen 3S biomass 
and biofue1 renewable cni,;:rgy production racili.lj~.S th::ri Hawaii trying to promote" the language 
Ihe legislature had belbre it in 2()09 was not explicit to its inclusiolls and, as slich .. oll'ly included 
h.Y ib HmiladoH solar and wind energy faciJitil"-S. The prescnt amendments addn:!$$ this 
unintended exclusion and !imit;Jtion by correcting HRS 201 N" 14 to include renewable energy 
n~cmtie$ thar uriHzo or prnduc0 biomass or biofueis. 

The- present ttmendm{.:nts provide a lilnitalion to the e:.:emption from the sub-division 
requirements by facHitating only those rent)wab1e eneJ'gy facilities {'lnd facilities that suppo!'( 
continued: produclive use of agricultural lands becHHsc bionwss ~lnci hiofuels renewable energy 
facilities also re-quir.c agricuhurai fecd$iocks. 

The proposed amendmen!$lo HRS 201 N·14 filso ciiminate any ambigt1ilY lhal the same 
treatment will he alto-wed to' land within urban, runu; and agricultural. or mjxcd~ land usc districts, 
since, renewable energy' fftcilities consistent with Hawaii\:; goals may be ioc::lted in any such 
di,;triel. The amendments make clear that the \~xcmption irurn subdivision requirements is t(l 
facilitate these renewahle energy U&e~! ip t.he extent thev are olhcnvisc P9J:mitJ~JI. in each land use 
cUstrict. 
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In addition, 1 h~ proposed amendments make ",me technical corrections to HRS 20 I N-I <I 
so that the section consi;iemly utilizes tenDS, including detincd lenn. provided tor in HRS 201 N· 
t tu 414 and reluted sections of the Hawnii Revised Statutes. An exmnpie ofthfs is replacing the 
u:t;e of tlh~ tenl1 'Irenewahle energy project" with the detfncd t~rm ~;'rcnc,wnbk energy fm.~mty.H il 
term defined in HRS 201N-L 

We urge IIw COmll1ilice to approll01he Proposed HB 2450, HDI, PropoS<Jd SOl as it will 
playa large part in making available the debt financing tor our Kanal pr'!iect, enablill(4 the SUlte 
to realize ito; eJ!ergy and ecollomic policy goals as eX\lOditiousiy as possible, 

Thank yon for your consideraiion. 

Sincerely, 

,~.--------
William M, rVlaloney 
President & Chief Ex 
Pacific \Vest Energy .. I 


