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The Department of the Attorhey General provides the

following co~~ents.

The bill requires that in any county with a populati.on

g~eater than 500,000, the shoreline setback shall be at least 20

feet from any accreted land along the Shoreline. The term

"accreted lands· is to have the same ~eanin9 as in section 171-

1, Hawaii Revised Statutes r where that term is defined as "lands

fo.:::med by the gradual accumul<3tion of land on a beach or shore

along the ocean by the action of natural forces. n

There are two major issues that arise because the term

"accreted lands" is not limited as to time. As written, the

bill requires the shoreline setback line to take into account

land that accreted at any time, even if the accretion took place

decades ago. Because such decades-old accr~ted land could

extend back fronl Uw shoreline hundreds of feet { the new setback

line could effectively bar constrJction on the ENTIRE parcel of

beachf.t"OIlt land, :rendering existing home3 that were fully in

compliance with prior law in violation of the new law.

The second issue is the bill's potential for raising

Takings Clause concerns. In Maunalua Bay Beach Chana 28 VB.
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State of H21wa:\- 'i, Ctvil No. 05-]-0904-0.'), the IC,n. held that a

State's decision to deprive liLtoral landowners of EX1STING

accreted land raised a potential Taking requiring just

compensation. The rCA also held, however, that a State couJ.d

deny littoral landowners an interest in FUTURR accreted land

wilhout triggering a Tak1nq requiring just compensation because

an interest in future accreted land is not a vested right. The

rCA dec; sian, at this time, j.$ still subject to a potentia.l..

request for r-eview by the Hawaii Supreme Court.

Because this bill does not restrict its new shoreline

setback requirement to future accretions -- i.e., accretions

formi:-,g after- the effective date of this bill -- this Corrunittee

must consider the potential for a Takings Clause issue if a

C01J rt we.re to vie"J the neVJ shoreline setback requirement as

strippj.ng away or impairinq a Ii t toral landowner.: I s interest in

building out to the old setback line. Whether such an

impairment would constitute a Taking , however, could depend up8n

a fact-specific analysis of the nature of the litteral

landovmer I s economic interests and expectati. ons before enactment

of the bill, the degree to which the new setback impacted those

interests and expectations, the purpose of the new setback

requirement, and other factors.

Accordingly, use of the broad term "accreted lands" in this

proposed legislation without further limitatien or definition

raises serious issues that must be addressed.
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