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Place: Conference Room 309, State Capitol 

From: Darwin L.D. Ching, Director 
Department of Labor and Industrial Relations 

Testimony in OPPOSITION 
to 

H.B. 1288 - Relating to Workers' Com~ensation 

I. OVERVIEW OF CURRENT PROPOSED LEGISLATION 

House Bill 1288 proposes to require that independent medical examinations ("IMEs") 
and permanent impairment rating examinations be subject to the following: 

1. The IME and permanent impairment rating examination physician be selected by 
mutual agreement between the employer and employee; and 

2. If no agreement can be reached, then to have the Department of Labor and 
Industrial Relations ("Department") appoint a qualified physician licensed in the 
relevant medical specialty and willing to conduct the examination within 30 
calendar days of the request 

11. CURRENT LAW 

Currently, section 386-79, HRS, specifies that the employee, when ordered by the 
director, shall submit to the examination by a qualified physician designated and paid by 
the employer. If an employee refuses to attend the examination, or obstructs in any way 
the examination, their rights to benefits will be suspended for the period during which the 
refusal or obstruction continues. 
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111. HOUSE BILL 

The Department understands the intent of this bill is to provide an assurance of 
impartiality in the IME and rating examination process. However, the Department 
opposes this bill for the following reasons: 

1. The IME process is an important part of the employers' discovery process to 
ensure proper treatment and that the costs they incur are justified. The 
employer will request an IME only when they have questions or concerns 
relating to the claimant's injury, or the propriety of attending physician's 
treatments. Requiring that the IME be chosen from a list provided by the 
director, if there is no mutual agreement, deprives the employers to choose 
their own expert witness. 

The employer and insurance carrier pays for 100% of the cost of the IME and 
should be afforded the choice of the IME physician. The role of an IME 
physician is to evaluate the injury and/or treatment. 

2. There are already safeguards in place for IMEs. Hawaii's workers' 
compensation law requires full disclosure of the IME report to the injured 
employee. This allows the treating physician, or the injured worker, to 
challenge the evaluation. The Department makes its decisions based upon the 
evidence provided by the opposing parties. 

3. Proponents of this legislation believe that this change may decrease the 
adversarial nature that arises during disputes and eliminate the impression of 
bias in the IME. However, the Department is not convinced that this would 
decrease the adversarial nature of the IME and rating process, as there will 
always be situations in which claimants and employers will disagree. The 
IME process is the only vehicle available to the employer to support their 
position when challenging the injured worker's claim or the propriety of the 
attending physician's treatment. 

4. The Department has concerns that this measure would be a detriment to the 
employee receiving good medical advice. There may not be an adequate 
number of physicians willing to have their names placed on the list due to the 
time constraints imposed on the doctors to respond and perform the 
examinations 

5. The Department is concerned that this bill proposes that if an employee 
"unreasonably" refuses to submit to or obstructs an examination; the 
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employee's right to compensation shall be suspended. The bill gives no 
definition of what is considered "unreasonably." 

The Department has concerns with having a permanent impairment rating 
conducted only when the attending ~hvsician determines the employee to be 
medically stable, and proposes a new definition of medically stability for the 
purposes of only this section. First, in some cases, treatment may go on 
indefinitely before the attending physician believes the employee's condition 
has stabilized. This will severely limit the employer's right to have a 
permanent impairment rating done to resolve the case expeditiously, if they 
have evidence from that the injured employee's condition may be stable. 
Secondly, this proposal defines "medical stability" to mean that the 
employee's medical condition is static and well stabilized. It is not clear what 
time period would equate to "well stabilized". Medical stability is defined in 
Chapter 386 Administrative Rules, section 12-10-1 to mean "that no further 
improvement in the injured employee's work-related condition can reasonably 
be expected from curative health care or the passage of time". 

6. The Department also has concerns that additional funding for a position will 
be required to build and maintain a list of IME and rating physicians who 
would be willing to conduct these examinations and to coordinate with the 
employer the appropriate physician to conduct the IME. The Department 
would require at least one clerical position costing $28,000 to implement this 
proposal. 

7. The Department would like to note that the current process for selection and 
payment of an independent medical examiner has worked well for many years 
and correctly recognizes that employers, who bear the burden of paying 
workers' compensation benefits, should be responsible for the medical 
examination that assesses the employee's recovery progress. 
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TESTIMONY TO THE 
HOUSE COMMITTEE ON LABOR AND PUBLIC EMPLOYMENT 

For Hearing on Tuesday, February 10,2009 
9:00 a.m., Conference Room 309 

MARIE C. LADERTA, DIRECTOR 

Mouse Bill No. 1288 
Relating to Workers' Compensation 

TO CHAIR KARL RHOADS AND MEMBERS OF THE COMMITTEE: 

The purpose of H.B. No. 1288, is to amend Section 386-79 (a), Hawaii Revised 

Statutes, to require that independent medical examinations and permanent impairment 

rating examinations be performed by mutually agreed upon physicians. The 

Department of Human Resources Development is strongly opposed to this bill 

and requests that it be held. 

An independent medical examination conducted by a physician of the 

employer's/insurance carrier's choice is the only tool that is available to us to address 

the statutory presumption, excessive treatment, and reasonableness of a surgical 

procedure. Amending the statute in this fashion would deprive us of a very 

fundamental right to discovery. 

This bill is unnecessary as safeguards already exist in the statute. The injured 

employee receives a copy of the report and is afforded the opportunity to rebut it or 

correct any misinformation. This report is also sent to the injured employee's attending 

physician who is invited to comment on it. 
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As written, the bill makes no allowances for evaluations to be performed by 

physicians whose specialties are not available in the State. it isn't clear how we would 

proceed under those circumstances. It also requires that the mutually agreed upon 

physician examine the employee within thirty days of selection. This appears to be 

unrealistic given that we often have to wait 90 days or more for an available 

appointment. 

Lastly, the definition of medical stability in the bill is inconsistent with the 

definition in Section 12-10-1, of the Administrative Rules. The rufe refers to curative 

care, passage of time OR when an employee refuses to undergo diagnostic tests or 

treatment. This would lead to the usage of different standards when determining 

medical stability for different purposes. 

We do not believe that these amendments will sewe to reduce the adversarial 

nature of certain disputes and will likely result in higher costs due to more claims being 

fully litigated. This would not be prudent given the State's current fiscal difficulties. 

Respectfully submitted, 
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February 10, 2009 

The Honorable Karl Rhoads, Chair 
and Members of the Committee on Labor & Public Relations 

State House of Representatives 
Hawaii State Capitol 
Honolulu, Hawaii 9681 3 

KENNETH Y. NAKAMATSU 
DIRECTOR 

Dear Chair Rhoads and Members: 

RE: HOUSE BILL NO. 1288 RELATING TO WORKERS' COMPENSATION 

The City and County of Honolulu strongly opposes House Bill No. 1288, repealing 
Section 386-79 of the Hawaii Workers' Compensation Law and adding a new section entitled, 
Medical examinations; selection of physicians. This bill requires independent medical 
examinations and permanent impairment rating examinations to be performed by mutually 
agreed upon physicians. Although the vast majority of workers' compensation claims proceed 
without controversy or disagreement, there are claims where this cannot be avoided. The 
Hawaii Workers' Compensation Law permits a claimant to secure medical treatment from any 
physician practicing in the State of Hawaii. Occasionally questions arise concerning diagnosis, 
treatment, or disability status. While employers have no say in an employee's choice of 
physician, they do have the right to obtain an independent opinion from a physician or specialist 
when questions arise concerning the progress of a claim. This bill greatly limits an employer's 
ability to obtain independent examinations by mandating that only physicians agreed upon by 
claimants be used for employer requested medical examinations, or if both parties cannot reach 
a consensus, physicians assigned by the Department of Labor and lndustrial Relations. 

Hawaii's Workers' Compensation Law weighs heavily in favor of the claimant. Under the 
presumption clause, any claim filed is deemed compensable unless the employer presents 
substantial evidence to the contrary. During the hearing process at the Disability Compensation 
Division (DCD) and the Labor and Industrial Relations Appeals Board (LAB), issues of doubt are 
often resolved in favor of the claimant. The only area in the current system where the employer 
has any leverage is in the selection of independent medical examiners to review the progress of 
a claim. To change this as proposed is unfair and inequitable to employers. The DCD and LAB 
provide the necessary checks and balances to ensure that employees are treated fairly, while 
allowing employers to exercise their rights to review the progress of claims using independent 
medical examiners. 
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The 1995 Legislature enacted major reforms to the Hawaii Workers' Compensation Law 
resulting in hundreds of millions of dollars being saved over the last 12 years. The magnitude of 
the savings can be assessed using data from the State's Department of Labor and Industrial 
Relations Workers' Compensation Data Book, published annually (see Attachment I). In short, 
statewide workers' compensation costs 3 years prior to the reform averaged $331 million 
annually. Workers' compensation costs for the 12 years immediately following the reform 
averaged $253 million annually; a $78 million annual savings. Put in the proper perspective, 
over the last 12 years the State of Hawaii has saved $936 million in workers' compensation 
costs as a result of the changes made by the 1995 Legislature. 

Now in 2009, the Twenty-fifth Legislature is proposing changes to the Hawaii Workers' 
Compensation Law that will inevitably increase the cost of workers' compensation in the State. 
In times of economic turmoil requiring fiscal austerity and innovative solutions, it is most 
disturbing to see bills introduced by this Legislature that further add to the already critical 
financial crises in the State. 

We respectfully urge your committee to file House Bill No. 1288. The Hawaii Workers' 
Compensation Law already weighs heavily in favor of the claimant and the changes proposed 
by this bill further erode an employer's ability to efficiently and effectively manage claims. 

Sincerely, 

Director of Human Resources 

Attachment 



ATTACHMENT I 

STATEWIDE WORKERS' COMPENSATION COSTS BY TYPE OF PAYMENT 
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Source: Workers' Compensation Data Book, State of Hawaii, Department of Industrial Relations, Research and Statistics Office (1992 - 2007) 
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February 10,2009 

The Honorable Karl Rhoads,' Chair 
And Members of the House Committee on Labor & Public Employment 
State Capitol 
Conference Room 309, State Capitol 
41 5 South Beretania Street 
Honolulu, Hawai'i 9681 3 

Dear Chair Rhoads and Members of the Committee: 

Re: House Bill No. 1288 Relating to Workers' Compensation 

I am Michael R. Ben, the Director of Human Resources of the County of Hawai'i. 
I am testifying in opposition to HB 1288. 

HB 1288 amends Section 386, HRS by eliminating Section 386-79, and adding a 
new section requiring that independent medical examinations and permanent 
impairment ratings be performed by physicians mutually agreed upon by 
employers and employees or as appointed by the director of labor and industrial 
relations. 

Independent medical examinations conducted by a physician of the employer's 
choice are our mean to address statutory presumption, excessive or 
unwarranted treatment, and reasonableness of surgical procedures. Passage of 
this bill would take away our right to discovery. 

We believe there are presently sufficient safeguards within existing statutes and 
administrative rules which protect the employees' interest, and yet protect the 
employer from having to pay for excessive or unwarranted treatment. Current 
statutes allow for the injured employee to receive medical examination reports, 
and rebut or correct misinformation. Further, the examination report is also sent 
to the injured employee's treating physician, who is allowed to comment on it. 

HB 1288 makes no allowance for evaluations by physicians whose specialties are 
not available in the State. This situation is always a possibility, and the bill must be 

Hawai'i County is an E q d  Opportunity Provider and ErnpCoyu. 
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cognizant of this and not serve as a bar to pursuing necessary expertise where 
Hawai'i has none. 
Bill 1288 requires that the mutually agreed upon physician examine an injured 
employee within thirty days of selection. This time limitation is unrealistic as we 
find oftentimes appointments and subsequent examinations may take three or 
more months to secure. 

The passage of this bill will ultimately result in an increase in workers' 
compensation costs as the bill creates more administrative and logistical matter 
to be undertaken in administering workers' compensation. 

Therefore, we ask that HB 1288 be tabled. 

Sincerely, 

Michael R. Ben, SPHR 
Director of Human Resources 

Hawai'i County is an Equal Opportunity Ruvider and Empbyer. 

000044 



THE HOUSE OF REPRESENTATIVES 
THE TWENTY-FIFTH LEGISLATURE 

REiGULAR SESSION OF 2009 

COMMITTEE ON LABOR & PUBLIC EMPLOYMENT 
Rep. Karl Rhoads, 

Rep. Kyle Yamashita, Vice Chair 

Date: Tuesday, February 10,2009 
Time: 9:00 a.m. 
Place: Conference Room 309, State Capitol 

TESTIMONY OF ILWU LOCAL 142 

RE: HB 1288, RELATING TO WORKERS' COMPENSATION 

Thank you for the opportunity to present testimony regarding HB 1288 

The bill amends Section 386-79 HRS to require the mutual selection of examining 
physicians to conduct permanent impairment ratings for injured workers once they have attained 
medical stability. It also prohibits conducting both an independent medical examination under 
Section 386-79 HRS and a permanent impairment rating simultaneously without the consent of 
the injured worker. 

HB 1288 is necessary to preserve the integrity of the permanent impairment rating 
process. Historically, the Disability Compensation Division has required mutual consent 
between the injured worker and the employer or insurer to insure that the physician examiner 
was impartial. Physicians jointly selected recognized that they were being hired to conduct 
objective assessment of permanent impairment, although their examinations were paid for by the 
insurance carrier, and it served to offset the enormous economic advantage insurers had in 
adjudication compared to individual employees. 

In recent years, however, insurers have often bypassed the need for separate assessments 
of questions about medical treatment or basic coverage by combining independent medical 
examinations and permanent impairment ratings. Permanent impairment ratings were conducted 
with independent medical examinations even though an injured worker was still receiving 
curative medical treatment and had not reached medical stability. The insurer would compel 
attendance at independent medical examinations upon the threat of suspending compensation, 
and then ask questions not only about medical care and coverage, but would encourage the 
examining physician to predict in advance whether there would be permanent impairment, 
irrespective of whether the injured worker had attained medical stability. 

Sometimes insurers have encouraged a finding that an injured worker has no permanent 
impairment to try to subvert the employee's right to vocational rehabilitation, since a finding that 
an injured worker has, or may have, a permanent impairment is a necessary condition for 
receiving vocational rehabilitation under Section 386-25(b) HRS. HB 1288 seeks to end these 



kinds of abuses and to restore neutrality and objectivity to permanent impairment ratings. The 
measure will not require any added costs to administer but it will encourage the kind of balance 
and fairness that should always characterize workers' compensation adjudication. 

We urge the adoption of this sensible and constructive bill. 
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Testimony by 
Hawaii State AFL-CIO 

February 10,2009 

H.B. 1288 - RELATING TO WORKERS 
COMPENSATION 

The Hawaii State AFL-CIO strongly supports H.B. 1288 which requires independent 
medical examinations and permanent impairment rating examinations to be performed by 
physicians mutually agreed upon by employers and employees or appointed by the 
director of labor and industrial relations. 

The purpose of this bill is to reduce workers' compensation costs and speed up their 
ability to return to work by selecting outside non-treating doctors who are mutually 
agreed upon. 

Presently, injured employees are required to go to non-treating doctors who are selected 
by the employers or insurance carriers. Employees have absolutely no decision as to 
who the doctors will be, resulting in lack of trust when the medical reports are generated. 
In fact, there are doctors who are paid hundreds of thousands of dollars each year by 
insurance companies to perform medical examinations which raises a red flag and causes 
many to question the validity of the medical reports. As a result, unnecessary hearings 
are conducted, resulting in various delays causing higher costs for both the employers and 
insurance companies. 

Most notably, H.B. 1288 would reduce workers compensation costs by eliminating the 
unnecessary struggles that exist between the employers and employees. It would require 
mutual cooperation when selecting a doctor to perform a medical examination. This 
helps ensure that a non-biased doctor who could potentially be paid hundreds of 
thousands of dollars is not selected. 

Thank you for the opportunity to testify in support of H.B. 1288. 

President 



Representative Karl Rhoads, Chair 
Representative Kyle Yamashita, Vice Chair 
Committee on Labor & Public Employment 

State Capitol, Honolulu, Hawaii 9681 3 

HEARING Tuesday, February 10,2009 
9:00 am 
Conference Room 309 

RE: HB21288. Relatincl to Workers' Compensation 

Chair Rhoads, Vice Chair Yamashita, and Members of the Committee: 

Retail Merchants of Hawaii (RMH) is a not-for-profit trade organization representing 200 members and 
over 2,000 storefronts, and is committed to support the retail industry and business in general in Hawaii 
The retail industry is the one of the largest single employer in the state, employing 20% of the labor 
force. 

RMH opposes HB1288, which requires independent medical examinations and permanent impairment 
rating examinations to be performed by physicians mutually agreed upon by employers and employees 
or appointed by the director of labor and industrial relations. 

We do not dispute that an injured worker should receive quality and appropriate medical care as long as 
required. From the employer's position, the IME process is a vital mechanism to ensure proper treatment 
for the injured employee and costs of the treatment incurred are justified. As a safeguard, the existing 
statute requires full disclosure to the injured worker of the IME report, which affords the treating physician 
and the injured employee the opportunity to challenge the evaluation. 

Considering that the employer ultimately bears the entire cost of the IME, the choice of the IME justifiably 
should be the employer's. 

The members of the Retail Merchants of Hawaii respectfully request that you hold HB1288. Thank you 
for your consideration and for the opportunity to comment on this measure. 

President 

RETAIL MERCHANTS OF HAWAII 
1240 Ala Moana Boulevard, Suite 215 
Honolulu, HI 96814 
ph: 808-592-4200 / fax: 808-592-4202 
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GCA of Hawaii 

February 6,2009 

TO: THE HONORABLE REPRESENTATIVE KARL RHOADS, CHAIR AND 
MEMBERS OF COMMITTEE ON LABOR & PUBLIC EMPLOYMENT 

SUBJECT: H.B. 1288, RELATING TO WORKERS' COMPENSATION 

NOTICE OF HEARING 

DATE: Tuesday, February 10,2009 
TIME: 9:00 A.M. 
PLACE: Conference Room 309 

Dear Chair Rhoads and Committee Members: 

The General Contactors Association of Hawaii (GCA), an organization comprised of over five 
hundred and sixty (560) general contractors, subcontractors, and construction related 
firms, opposed H.B. 1288, Relating to Workers' Compensation. 

H. B. 1288, Relating to Workers' Compensation would require the selection of an IME physician 
by mutual agreement, rather than one selected and paid for by the employer. 

The GCA believes the current system that is in place works. We believe this legislation is 
unnecessary because most IMEs occur by mutual agreement absent any statute provisions. 

The bill changes the concept of an "independent medical exam" (IME) as a process for the 
employer to determine whether a particular medical procedure is prudent and necessary and to 
assess whether the medical process of treatment is progressing in a satisfactory manner. 

This bill would also limit the number of IMEs to one, thereby, reducing the effectiveness of the 
procedure as an assessment tool. 

Thank you for the opportunity to provide our views on this issue. 
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February 5,2009 

House of Representatives 
Committee on Labor & Public Employment 

Chair Rep. Karl Rhoads 
Vice Chair Rep. Kyle Yamashita 

Testimony for hearing 
Date: Tuesday, February 10,2009 

Time: 9:00 am 
Conference Room 309 

Chair Rhoads, Vice Chair Yamashita, and members of the committee 

My name is Gary Saito and I am the President and Executive Director of the Hawaii State Chiropractic 
Association. We are in support of the intent of HB 1288. 

We believe that mutual agreement between the employer and the employee in selecting an IME physician is 
crucial to insuring that a truly impartial injury and disability evaluation is conducted. 

Opposition to this bill would demonstrate that one of the parties means to prejudice the IME process and 
findings by depriving the other party an equal input in the selection of the examiner. IME examinations and 
impairment ratings must be done in the most impartial and professional manner by a truly independent 
examiner. The fairest way to insure this is to have all parties mutually agree on the IME examiner. 

If this bill becomes laws, there will be fewer disputes over compensability and liability issues, it will be harder 
for either party to dispute the IME findings, and there will be fewer adjudicated cases at the Department of 
Labor. Instead, what we have today are unnecessary disputes, hostility between the employer and employee, 
more legal involvement, delays in providing appropriate treatments to injured employees, and burdens on the 
DCD hearings process. 

A simple requirement that the employer and employee must agree on the IME examiner or PPD rating 
physician would remedy our current convoluted and contentious process. 

Thank you for allowing us to provide comments on this bill. 

Sincerely, 

Gary Saito, DC 
President and ED, HSCA 
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TO: Representative Karl Rhoads 
Chair, House Committee on Labor & Public Employment 

Via e-mail: LABtestimony@Capitol.hawaii.gov 

FROM: Anne Horiuchi 

DATE: February 9,2009 

RE: H.B. 1288 Relating to Workers' compensation 
Hearing on Tuesday, February 10,2009 at 9:00 a.m., Room 309 

Dear Chair Rhoads and Members of the Committee on Labor & Public Employment: 

I am Anne Horiuchi, testifying on behalf of the American Insurance 
Association (AIA). AIA represents approximately 350 major insurance companies that 
provide all lines of property and casualty insurance and write more than $123 billion 
annually in premiums. AIA members supply 23 percent of the propertylcasualty 
insurance sold in Hawaii. The association is headquartered in Washington, D.C. and has 
representatives in every state. . All AIA news releases are available at www.aiadc.org. 

H.B. 1288 requires independent medical examinations and permanent 
impairment rating examinations to be performed by physicians mutually agreed upon by 
employers and employees or appointed by the Director of the Department of Labor & 
Industrial Relations. AIA opposes H.B. 1288. 

AIA believes that the current system regarding independent medical 
examinations is well-established, and we believe that it is working. AIA is also 
concerned that requiring the selection of an IME physician by mutual agreement may 
delay the delivery of medical treatment in certain cases, and may also increase costs. 
AIA opposes H.B. 1288, and respectfully requests that it be held. 

Thank you very much for the opportunity to submit testimony on this 
measure. 



Property Casuafty insurers 
Association af America - 
Shaping %he Future of American Insurance 

'I 41 5 L Street, Sul te 670, Sacramento, CA 9581 4-3972 

To: The Honorable Karl Rhoads, Chair 
House Labor & Public Employment Committee 

From: Samuel Sorich, Vice President 

RE: HB 1288 - Relating to Workers' Compensation 
PC1 Position: Oppose 

Date: Tuesday, February 10,2009 
9:00 a.m. Conference Room 309 

The Property Casualty lnsurers Association of America (PCI) is opposed to HB 
1288 because the bill is unnecessary and unfair and would result in 
administrative delays. 

HB 1288 would establish a new, complex system for obtaining independent 
medical examinations. Instead of the simple existing system that allows an 
employer to obtain an independent medical examination, HB 1288 would require 
the employer and the employee to reach a mutual agreement on the physician 
who conducts the examination. If mutual agreement is not reached, the director 
of the department of labor and industry would have to appoint a physician, who 
may or may not be willing to undertake the examination. The purported reason 
for the bill is to provide safeguards for injured employees, but existing law 
already provides strong safeguards. The report of the independent medical 
examination must be given to the employee. The employee has the right to 
challenge the report and to offer evidence that disputes the report's findings. 

The independent medical review gives the employer valuable information to 
evaluate the employee's condition. The employer pays for the examination. HB 
1288 would unfairly force employers to pay for examinations that may not allow 
employers to discover information that enables them to make a reasoned 
evaluation of the employee's condition and treatment. 

Existing law allows independent examinations to be undertaken quickly. In 
contrast, examinations under HB 1288 would be stalled by built-in delays in the 
bill. The employer would have to first try to reach a mutual agreement. If that 
does not work, the employer would have to petition the director for the 
appointment of a physician. The appointed physician would have seven days to 
decide whether to take the case. If the physician decides not to take the case, 

Q U C ; L S ~  



the director restarts the process. Once a physician decides to take the case, the 
examination is supposed to take place within 30 days. No doubt, that is 
optimistic. All this means that examinations would be burdened by administrative 
delays 

PC1 requests that the Committee vote No on the bill. 
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BIA-HAWAII 
BUUDING INDIXSIRY ASYOIGUL~IOM 

February 10,2009 

Honorable Karl Rhoads, Chair 
Committee on Labor & Public Employment 
State Capitol, Room 309 
Honolulu, Hawaii 968 13 

RE: HB 1288 "Relating to Workers Compensation" (Medical Examinations; 
Selection of Physicians) 

Chair Rhoads and Members of the Committee on Labor & Public Employment: 

I am Karen Nakamura, Chief Executive Officer of the Building Industry Association 
(BIA-Hawaii). Chartered in 1955, the Building Industry Association of Hawaii is a 
professional trade organization affiliated with the National Association of Home 
Builders, representing the building industry and its associates. BLA-Hawaii takes a 
leadership role in unifying and promoting the interests of the industry to enhance the 
quality of life for the people of Hawaii. 

BIA-Hawaii is strongly opposed to HB 1288, "Relating to Workers Compensation" 
because it would restrict an employer's ability to obtain Independent Medical 
Examinations (IMEs)) in workers' compensation cases. Employers and insurers utilize 
IMEs to verify injuries reported by an injured worker's care provider and/or whether 
certain medical treatment is reasonably necessary. IMEs have been used for many years 
and have served as a stabilizing influence on workers' compensation premiums. We 
believe the current system works and is fair to both employer and employee. 

BIA-Hawaii believes that if enacted, this bill will unnecessarily increase the cost of 
workers' compensation insurance to businesses and ultimately to all consumers in 
Hawaii. 

Thank you for the opportunity to share our views. 

Executive Vice President & Chief Executive Officer 
BIA-Hawaii 
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TESTIMONY OF ALISON POWERS 

HOUSE COMMITTEE ON LABOR & PUBLIC EMPLOYMENT 
Representative Karl Rhoads, Chair 

Representative Kyle T. Yamashita, Vice Chair 

Tuesday, February 10, 2009 
9:00 a.m. 

Chair Rhoads, Vice Chair Yamashita, and members of the Committee, my name is 

Alison Powers, Executive Director of Hawaii lnsurers Council. Hawaii lnsurers Council 

is a non-profit trade association of property and casualty insurance companies licensed 

to do business in Hawaii. Member companies underwrite approximately 60% of all 

property and casualty insurance premiums in the state. 

Hawaii lnsurers Council opposes H.B. 1288, which amends Section 386-79, Medical 

Examination by Employer's Physician. 

Our members believe this bill will substantially increase workers' compensation costs, 

which will translate into a higher cost of doing business, limiting business' ability to 

compete, adversely affect employees by limiting job availability, pay, and benefits and 

ultimately find its way into the costs of goods and services in Hawaii. 

The current system regarding Independent Medical Examinations (IMEs) has been in 

place for some time and we believe it is working. It appears that this legislation is 

prompted by claims that IME physicians are biased toward the employer. We do not 

believe this is true. Employers seek access to clinical expertise to help return the 

injured worker to the job. Currently, there are numerous safeguards in place to ensure 

the IME is objective and unbiased. Injured workers are able to obtain opinions or 
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comments from their treating physician or other doctors regarding the IME opinion if 

they disagree. Injured workers are also able to obtain their own rating and if the 

hearings officer relies on it, the employer has to pay for it. Finally, there is an appeals 

process that provides further due process to both sides if an agreement cannot be 

reached. 

According to the Department of Labor and Industrial Relations, ordered IMEs number 

about 1,000 per year. In 2005, there were 52,000 new and pending workers' 

compensation claims, and therefore, only 2% of all cases require an ordered IME. We 

believe this legislation is unnecessary because most IMEs occur by mutual agreement, 

absent any statute. The current system provides an approach for the employer and 

injured worker to resolve medical treatment disputes in an efficient manner. The 

proposal to mandate mutual agreement will increase workers' compensation costs and 

delay the delivery of medical treatment in certain cases. This is detrimental to the 

injured worker and does not benefit the employer. 

The provision to require impairment lMEs to be separate from treatment lMEs merely 

presents an inconvenience to the injured worker. A comprehensive examination often 

takes several hours and this requirement will add costs to the system by requiring two 

separate examinations that could be addressed in one visit. Currently, some IMEs are 

performed to address appropriate treatment utilization and measurement of the degree 

of physical impairment. In many cases, it is important to obtain a baseline impairment 

rating to later determine the effectiveness of treatment. This also benefits the injured 

worker by having one physician look at the case in a comprehensive manner. It is also 

more cost effective if treatment and impairment are addressed by a single IME instead 

of requiring two. The suggestion that two separate examinations benefits the injured 

worker is not substantiated by evidence and will only add costs and delay the delivery of 

benefits. 

The bill also limits IMEs to one per case. There is no measurable benefit to the injured 

worker by limiting IMEs to one per case. In fact, such a restriction may harm the injured 
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worker. Two IMEs may be necessary in some cases since the first is initially done to 

establish a baseline and another IME is needed to determine whether there has been 

improvement, explain a change in the condition, or impairment. A subsequent IME may 

also be necessary if the injured worker develops new symptoms or conditions 

secondary to the work injury. The bill also does not allow for any exceptions for an 

ordered IME for impairment ratings. In the event that an injured worker is ordered to 

attend an impairment examination and the physician determines that the injured worker 

is not at maximum medical improvement, or is a no-show for the appointment, the 

injured worker is precluded from obtaining a subsequent impairment rating. Neither an 

employer nor an injured worker should be restricted in securing an IME. 

Another provision in the bill requires IME physicians to meet certain criteria. Mandating 

that IME physicians meet certain requirements may not increase the standard of care 

for the injured worker and will reduce the number of physicians willing to participate in 

workers' compensation cases. Currently, there are a limited number of physicians who 

perform IMEs and when categorized by specialty, the list of available physicians is even 

smaller. It is in both the employer's and the injured worker's best interest to have as 

many IME physicians available as possible to get the most objective opinion in the most 

efficient way. Many specialty IME physicians like toxicologists, neuropsychologists and 

infectious disease specialists who practice on the mainland are used because there are 

too few or no qualified physicians here that can perform the examinations. Hawaii is a 

small and isolated state in which specialized physicians are not able to acquire practical 

experience due to exposure to limited and isolated cases. Insurers rely upon regional 

clinics and medical centers that specialize in particular medical disorders. The 

provisions which require that the IME physician be licensed to practice in Hawaii and 

limits their reimbursement rates are unworkable and will shrink the limited pool of 

available physicians even further. The average lead time to secure an IME appointment 

is six weeks and this provision will inevitably create a delay in obtaining timely 

appointments and reports and limit local physicians' ability to draw upon the clinical 

expertise of their mainland counterparts. There is also a provision requiring injured 

workers who reside on the mainland to obtain an IME from a physician licensed to 
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practice in that state for the five consecutive years prior. This requirement does 

nothing to raise the qualification of the IME physician, but rather limits the number who 

will be eligible to examine injured workers who reside on the mainland. In addition, it is 

inconsistent with the requirement for IME physicians who examine injured workers who 

reside in Hawaii. 

Finally, the three year sunset provision may be too short of a time to show adverse loss 

experience in workers' compensation insurance. Workers' compensation claims are 

considered a long tail line of insurance which means that total losses of a claim take 

many years to develop. Unlike other property and casualty coverages which may have 

coverage limits, workers' compensation benefits can be paid for years and the nature of 

the claim may change over time. It is also extremely difficult to determine if there is a 

correlation between one law change and the experience of claims. This provision is not 

likely to show an accurate reflection of the enactment of the law. 

For these reasons, we respectfully request that H.B. 1288 be held. 

Thank you for the opportunity to testify. 



Testimony by: 

Derrick Ishihara, PT 

HB 1288, Workers' Compensation 
House LAB Committee 
Tuesday, February 10,2009 
Room 309,9:00 am 

Position: Support with Comment, Page 2, lines 7-9 

Chair Rhoads and Members of the House LAB Committee: 

I am Derrick Ishihara, P.T., a small business ownerlphysical therapist and member of HAPTA's 
Legislative Committee and member of the Hawaii Chapter - American Physical Therapy 
Association (HAPTA). HAPTA is comprised of 300 member physical therapists and physical 
therapist assistants employed in hospitals and health care facilities, the Department of Education 
and Department of Health systems, and private practice. Our members represent Hawaii at the 
national American Physical Therapy Association and are delegates for Pediatrics, Women's 
Health, Parkinson's Disease and other issue sections. We are part of the spectrum of care for 
Hawaii, and provide rehabilitative services for infants and children, youth, adults and the elderly. 
Rehabilitative services are a vital part of restoring optimum function from neuromusculoskeletal 
injuries and impairments. 

We support the primary focus of this measure, and believe that we should collaboratively focus 
on the mutual and fair selection of IMEs. Such a process is needed whereby injured workers and 
the insurer can re-assess the medical care being given and the future needs of the 
injured employee in a fairer manner. Currently, the examining physician is selected by the 
employerlinsurer. This process has led to confrontation and extreme distrust between the injured 
worker and the insurer. 

We anticipate that fair and impartial IMEs will lead to quicker resolution of cases as the injured 
party can get necessary care in a timely manner, potentially avoiding problems associated with 
chronic pain and disability. The insurer can also get slowly moving cases examined and 
recommendations made to resolve medical issues in a faster, more efficient manner, thus 
minimizing indemnity costs. Employers can get experienced employees back on the job and 
productive in less time. Hopefully, as the antagonistic nature of treating Workers Compensation 
cases improves, more qualified medical providers will return to the system and access to 
providers will improve for injured workers. 

Page 2, lines 7-9 requires the IME doctor selected "...shall examine the employee within thirty 
calendar days of selection or appointment." We note that this might be a problem for physicians 
with busy practices who are already scheduled more than 30 days in advance. 

Thank you for the opportunity to provide testimony. I can be reached at (808) 593-2610 if there 
are any questions. 

1360 S. Beretania Street, #301 * Honolulu, HI 96814-1541 * www.hapta.org 
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February 9,2009 

House of Representatives 
The Twenty-fifth Legislature 

Committee on Labor and Public Employment 
Chairman Representative Karl Rhoads and 

Vice Chair Kyle Yamashita and Committee members 

Testimony in support of HB 1288 

My name is Michael Manu Mook. I am President of Hawaii lnjured Workers 
Alliance for the past year 2008 and 2009. 

I worked for many years for the State of Hawaii and was injured in 2004. The 
injury has greatly changed my life and my ability to return to work. I participated 
in vocational rehabilitation services, returned to school and now I am a licensed 
massage therapist. 

I wholly support this bill and I encourage you to support this bill to assure that all 
injured workers are treated fairly especially when they are asked to attend 
independent medical evaluations. A skewed IME could mean more delays and 
benefits NOT getting to the injured worker timely. 

Hawaii lnjured Workers Alliance support this bill. So do I. 

Thank you for this opportunity to provide my testimony to the committee. 

Manu Mook 

My phone number is: #741-5590 
Or contact HlWA 
At 714 S. King Street Suite 410 
Honolulu, Hawaii 96813 



HAWAII INJURED WORKERS ALLIANCE 
7 15 SOUTH KING STREET SUITE #4 1 0  

HONOLULU, HAWAII 968 13 

February 8,2009 

The Twenty-Fifth Legislature, State of Hawaii 
Hawaii State House of Representatives 

Committee on Labor 

H.B. 1288 requires independent medical examination to be performed by mutually agreed 
physicians. 

The Hawaii Injured Workers Alliance strongly supports this measure. 

The purpose of this bill is to reduce workers' compensation costs and speed up their ability to 
return to work by selecting outside non-treating doctors who are mutually agreed upon. 

HIWA believes that mutual agreement of an IME physician between the employer and the 
employee is the fairest way to insure impartial evaluation is conducted. Disability and 
impairment ratings must be done in the most impartial manner by truly independent examiner. 

The passage of the mutually agreed IME bill (HB 1288) will benefit both the injured workers and 
their employers. 

Your passage of this bill would be greatly appreciated. 

George M. Waialeale 
Executive Director 
Hawaii Injured Workers Alliance 
383-0436 



LAW OFFICES OF 

STANFORD H. MASUI 
A LIMITED LIABILITY CORPORATION 

345 Queen Street, Suite 900, Honolulu, HI 96813 
Telephone: (808) 791-6870 Facsimile: (808) 521-7620 

Feb. 9,2009 
SENT BY E-MAIL: 
ww.capitol.hawaii.~ov 
reprhoads@Capitolhawaii.gov 

House of Representatives 
Labor and Public Committee 
State Capitol 
415 S. Beretania St. 
Honolulu, HI. 96813 

HB: 1288 Relating to Workers Compensation 
(Fair and Mutual Independent Medical Examinations) 

Hearing: Tues. Feb. 10 8:30 a.m. 

Dear Chairman Rhoads and Members of the Committee: 

The present law , 386-79 H.R.S. is appropriately entitled: "Medical Examinations 
by Emplover's Physician", i.e., the employer's insurance company selects the physician. 
The present law has developed into an unfair and biased system: 

1. A small group of reliable physicians who have been willing to endorse the 
insurance companies' positions against the injured worker to cut off temporary disability, 
deny medical treatment, and deny work connection by alleging poorly documented or 
non-existent pre-existing injury or medical conditions, see the addendum for one 
example. 

2. Enriched this small group of physicians by lack of scrutiny or limitation on the 
amount paid for examination reports at rates which are multiples of those fees allowed to 
treating physicians. 

3. Encouraged delay by insurers and the Disability Compensation Division by 
multiple, repetitive examinations, despite the statutory limitation of sec. 386-79 of "one 
per case unless good and valid reasons exist." 

4. Enhanced the financial advantage of the insurers against the injured worker by 
the ability to pay for medical opinions, whereas the worker and attorneys are limited in 
resources to pay for additional medical support to rebut the hired guns of the insurance 
carriers. 

ACCIDENT CASES EMPLOYMENT & LApOR LAW WORKERS' COMPENSATION 
email: standmanmasui~yahoo.com website: www.stanford~iiasui.com 

ClU0062 



LAW OFFICES OF 

STANFORD H. MASUI 
A LIMITED LIABILITY CORPORATION 

345 Queen Street, Suite 900, Honolulu, HI 96813 
Telephone: (808) 791-6870 Facsimile: (808) 521-7620 

A similar bill was passed into law in the previous session by both houses of the 
Legislature, but vetoed by Governor Lingle. This proposed bill would "level the playing 
field" by requiring examinations by mutual consent of both the employer and employee. 
Beneficial results of the proposed legislation include: 

1. Reduced adversarial litigation over the choice of examiners and the content of 
the reports. 

2. Greater objectivity by medical examiners as the known insurance-biased 
examiners would be eventually excluded from conducting such examinations. 

3. Restoring faith in a system perceived as biased in favor of the employer and 
dysfunctional for many injured workers. 

Thank you for your consideration. 

Very truly yours, 

STANFORZ) H. MASUI 

ACCIDENT CASES EMPLOYMENT & L B O R  LAW WORKERS' COMPENSATION 
email: standmanmasui@vahoo.com website: ww.stanford~i~asui.com 
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LAW OFFICES OF 

STANFORD H. MASUI 
A LIMITED LIABILITY CORPORATION 

345 Queen Street, Suite 900, Honolulu, HI 96813 
Telephone: (808) 791-6870 Facsimile: (808) 521-7620 

ADDENDUM TO TESTIMONY 

The following are quoted excerpts of actualUindependent" medical reports of 
Joseph Rogers, Ph.D. who is often an examiner of choice for injured workers who require 
psychological treatment or counseling following extended disability and career loss. 
Portions of his reports were submitted (as Exhibits) to a recent post hearing memorandum 
to show his regular and routine attribution of psychological injury to an alleged, never 
previously-diagnosed personality disorder, instead of the physical injury and depression 
that frequently follow injuries. 

D. REPORTS OF JOSEPH ROGERS 

(LAB Ex. K1) (p.35, para. 1): "The Psychological Factors Associated with 
her Chronic Pain Disorder are manifestations of her pre-existing Avoidant 
Personality Traits; all of which are unrelated from a causal standpoint to the 
211 0106 injury." 

(LAB Ex. L1 p.41, para. 2): "In my opinion, the psychological factors 
associated with Ms. (name redacted) Pain Disorder are causally unrelated to her 
employment at Sack 'n Save or the 2/23/03 injury. The medical records indicate 
a long history of prior somatization tendencies and muscle reactivity; both 
attributable to her underlying avoidantlhistrionic personality traits. 

(LAB Ex. M I  p.58, para I ,  last sentence): "In my opinion, the symptoms 
of Fibromyalgia actually represent the psychiatric condition of Pain Disorder 
Associated with Psychological Factors (Somatoform Pain Disorder), which 
characterizes the psychogenic aspects of her chronic pain symptoms. In my 
opinion, Ms. (name redacted) alleged fibromyalgia (Pain Disorder Associated 
with Psychological Factors) is not causally related to the 1111 3/02 injury. 

.... 
(p. 59, para 4) "It is certainly reasonable to infer from this personal 

psychosocial history that Ms. (name redacted) evidenced impairment in her 
adaptation and coping due to these personality traits and somatization 
tendencies; which in turn resulted in her pre-existing Pain Disorder Associated 
with Psychological Factors (Somatoform Pain Disorder)." 

ACCIDENT CASES EMPLOYMENT & LABOR LAW WORKERS' COMPENSATION 
email: standrnanmasui@yahoo.com website: ~~ww.sta i~lhrd~i~asui .co~~i  
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Sent: 
To: 
Subject: 

Mukaida88@aol.com 
Monday, February 09,2009 10:07 AM 
LABtestimony 
HB 1288 Relating to Workers' Compensation 

TESTIMONY IN SUPPORT OF H.B. NO. 1288 
RELATING TO WORKERS' COMPENSATION 

HOUSE COMMITTEE ON LABOR & PUBLIC EMPLOYMENT 

Tuesday, February 10, 2009, 8:30 a.m. 

Mr. Chairman, members of the Committee, I am attorney Wayne Mukaida. I have been in practice since 1978. 
Since 1989, 1 have devoted a substantial portion of my legal practice to representing injured workers. I support HB 1288 
relating to Workers' Compensation and so-called "Independent medical Examinations." 

Under the current system, insurance carriers can force injured workers to be examined by physicians favored by the 
carriers. There are several problems in this arrangement. 

1. IME Dhvsicians bias toward insurers. There is nothing in the system to prevent the following abuses: 

a. insurer interference with report outcome: Carriers can have ex parte communications with the physicians, and 
put inappropriate comments in their letter to the IME doctor. 

b. Financial pressure: IME doctors whose sole practice and income is from lMEs paid by insurers are very 
susceptible to making sure that their livelihoods are kept intact. At least one physician reported receiving over a million 
dollars from one carrier. 

c. The Department of Labor and Industrial Relations, upon request of insurers, routinely order injured workers to be 
examined by the carriers' physicians. If an injured worker does not attend an ordered examination, the workers' benefits 
can be suspended. 

2. IME phvsicians are not accountable. IME physicians argue that there is no physician-patient relationship in IMEs, and 
that therefore the physicians have no duty to the injured workers and are not liable for what they report even though the 
reports might involve denials of treatment. There is no process in place for handling injured workers complaints regarding 
IMEs. There is no place or effective process to handle workers' complaints for mistreatment. 

3. Lack of professional/ethical standards for IME phvsicians and no oversiaht. Currently any doctor with an active license 
can serve as an IME physician. The physicians do not fall under the same scrutiny as treating physicians. 

The most efficient and immediate means to handle these concerns has already proven to work with respect to 
"rating" examinations. in order to assess the extent of any permanent injury, a "rating" examination is conducted. The 
current system requires the carrier and the injured worker to agree upon the selection of physician to conduct the rating 
examination. Over the years, in just about every case, an agreement is reached between the carrier and the injured 
worker. 

This mutual agreement system of choosing rating physicians can also work for IMEs. Carriers and representatives of 
injured workers are familiar with the work of the various physicians, and the fact that the ratings physicians selection 
process has worked over the years is proof that it can also work for IMEs. 

The major focus of HB 1288 is to require that carriers and injured workers agree upon the examiners. While the bill will 
not remedy all IME problems, the bill will go a long ways towards forging a more just system. 

Thank you for considering my testimony. 



WAYNE H. MUKAIDA 
Attorney at Law 
1001 Bishop St., Ste. 1028 
Honolulu, HI 96813 

Tel: 531 -8899 

The year's hottest artists on the red carpet at the Grammy Awards. AOL Music takes you there. 



February 6,2009 

Chairman Rep. Karl Rhoads 
Vice Chairman Rep. Kyle Yamashita 
Committee on Labor and Public Employment 

RE: Testimony in Support of the intent of HB 1288, Relating to Workers' 
Compensation 
Hearing, Tuesday, February 10,2009 9:00 AM 
Conference Room 309 

FROM: James A. Pleiss, DC 
2045 Main Street, Wailuku, Maui, Hawaii 96793 
808-244-03 12 

Dear Chairman Rhoads, Vice Chair Yamashita, and Members of the Committee: 

Thank you for the opportunity to testie in support of the intent HB1288 which requires 
permanent impairment rating examinations be performed by physicians mutually agreed 
upon by employers and employees or appointed by the director of labor. 

I have been performing independent medical evaluations (IME) and permanent partial 
disability (PPD) ratings in Hawaii since 1985. However, the majority of my practice is in 
the treatment of patients. I have performed in excess of 300 of these types of 
examinations. In my record reviews involved in those examinations, and of those 
IMEIPPD ratings performed on my patients by others, those physicians who only perform 
IMEIPPD examinations that do not have an active practice tend to be biased towards the 
entity that refers to them, namely the insurance companies and defense attorneys. In 
other words, if one only performs these examinations as their source of income, they tend 
to be inherently biased towards the referring party. 

HB1288 goes a long way to correct this situation. However, one problem is that injured 
workers have no way of knowing the qualifications of the doctors who perform these 
examinations. 

In order to correct this, HB1288 should be amended to allow only the director of labor to 
pick the PPD physician from a list of qualified examiners on a rotating basis. The choice 
of provider should be the same specialty as the treating provider. This will insure a fair 
and balanced assessment because there will be no incentive to provide a report that 
satisfies the referring entity. This law should also apply to independent medical 
examinations (IME) as well. 

I also support the testimony of the Hawaii State Chiropractic Association. 

Thank you for the opportunity to testify before your committee in support of the intent of 
HB1288. , 

Sincerely 

James A. Pleiss, DC 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Heather Sikas [oahuheather@yahoo.com] 
Monday, February 09, 2009 1:33 PM 
LABtestimony 
Laurie Hamano 
Testimony for HB 1288 and SB62 

To Whom It May Concern: 

Because the IME physician I finally saw was agreed upon by my Workers Compensation Attorney and the 
Insurance Adjustor, it provided a fair look at my multiple injuries and I was able to get the treatments which I 
needed without significant further delay. Had this not occurred, my treatment would have been no doubt 
delayed beyond the year that it had already taken. 

Sincerely, 

Heather J. Sikas 
Injured employee 
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testimony 

From: Joan Kofi ~oankoffQyahao.cam] 
Sent: Tuesday, March 18,2008 8:02 AM 
To: testimony 
Subject: Re: HB 2929 

Honorable representatives: 

I have worked as a licensed psychologist for over 30 years and have treated injured workers for more 
than 20 years. I am cummtly retired. I have direct experience with independent medical evaluations' 
effects on injured workers. Although designed as a no-fault type system, the IME mechanisms so far in 
place have had often disasterow effects on clients. Further,these evaluations appear often tailored to 
present a point of view that is Einancially beneficial to the insurer. 

In order to substantiate a view that a workers' case is not compensable, independent medical examiners 
have often gone to great lengths to describe that a workers' unhappy mental health status is related to 
obscure unrelated, archaic invalidated psychometdcs and even undocumented events elsewhere in 
workers' lives and that the worker is a very flawed individual. Of come, during the years I have urged 
the worker who has access to these upsetting evaluations to be present with me as they read over this 
information and I have endeavored to try to explain the IME findings in such a way as to minimize their 
negative impact on the worker. However, this is not always completely successll: one worker required 
psychiatric hospitalization; another worker began to threaten the independent medical evaluator and 
disclosure needed to be made to the independent medical evaluator. Other workers' responses, though 
not as dramatic, involved substantive increases in depressive and anxiety symptoms. Thus, the IME's 
themselves became a significant source of stress that required substantial mental health treatment- 
increasing the hquency of therapeutic contact, readjusting levels of psychotropic medication, extending 
off duty time, etc. 

In my opinion, HB 2929 wodd be part of an effective solution inasmuch as both the worker and the 
canier have agreed to allow a chosen evaluator to listen to all sides of an issue and render an unbiased 
opinion regarding causality, treatment and possibly permanent partial disability. This will hopefully 
stop the cment practice of carriers' hiring so called "hired guns" who attempt to minimize andlor shift 
the burden for injury to other non-cornpensable causes at the expense of the worker, with little 
consideration for the felings of the worker. Furthmore, this bill will hopcllly send a message to those 
independent medicaI evaluators with little tact or wnscience, to try to describe the patient impartially 
and objectively. 

Yours truly, 

Joan H. Koff, Ph.D. 
Licensed Psychologist 
DipIomate in Clinical Psychology, ABPP 
Senior Disability Analyst and Diplomate, ABDA 

-.. 

Never miss a thing. Make Yahoo vow 
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From: Joan Koff Ljoankoff@yahoo.com] 
Sent: Monday, February 09, 2009 258 PM 
To: LABtestimony 
Subject: Testimony in behalf of HB 1288 
Attachments: testimony wc.PDF 

Follow Up Flag: Follow up 
Flag Status: Completed 

Hello. Last year I submitted testimony in behalf of HB2929 and the bill was vetoed by our Governor Lingle. I 
am resubmitting my testimony in support of 2009's HB 1288, which is the same bill. I supported last year's HB 
2929 and likewise support this year's HB 1288. Please help enact this bill into law. Thank you. Joan Koff 



February 6, 2009 

House of Representatives 
The Twenty-fifth Legislature 
Committee on Labor and Public Employment 
Chairman Representative Karl Rhoads and 
Vice Chair Kyle Yamashita and Committee members 

Testimony in support of HB 1288 

I am a Vocational Specialist at Vocational Management Consultants. I have 
worked in the vocational rehabilitation field for the past 25-years and a member 
of the Hawaii Injured Workers Alliance members and International Association of 
Rehabilitation Specialists or Rehabilitation Counselor members. I support HB 
1288 as this bill supports the mutually agreed upon Independent Medical 
Evaluations. 

I support this bill wholeheartedly and believe that this is the step necessary to 
assist the Worker's Compensation system to have all involved work together to 
make it work fairly for the injured. 

Thank you for this opportunity to provide our testimony to the committee. 

The office address and phone number is: 

71 5 S. King Street Suite 41 0 
Honolulu, Hi 9681 3 #538-8733 

Beverly Tokumine, M. Ed. CRC, MHC 
Vocational Management Consultants, Inc. 
International Association of Rehab Professionals 



%J PETITION 

I am an injured worker. Please HB 1288 (a.k.a. VVorkers' 
Compensation; Medical Examinations; Selections of Physicians). 
Tmme diate access to fair medical assessments will facilitate my 
li"emver,v and my return do work. 



P am. an injured worker. Please HBJ 2 8 8 (a. k.a. Workers' 
Compensation; Medical Examinations: Selections of Physicians). 
fmn~ediate access t o  fair medical assessments will facgitate my 
recoveley and my return ta work. 

CONTACT # DATE 



The Chamber of Commerce of Hawaii 
The Voice of Business in Hawaii 

Testimony to the House Committee on Labor & Public Employment 
Tuesday, February 10,2009; 9:00 a.m. 

Conference Room 309 

RE: HOUSE BILL 1288 RELATING TO WORKERS' COMPENSATION 

Chair Rhoads, Vice Chair Yamashita and Members of the Committee: 

My name is Jim Tollefson and I am the President and CEO of The Chamber of 
Commerce of Hawaii ("The Chamber"). The Chamber does not support HB 1288, relating to 
Workers' Compensation. 

The Chamber is the largest business organization in Hawaii, representing more than 
1,100 businesses. Approximately 80% of our members are small businesses with less than 20 
employees. As the "Voice of Business" in Hawaii, the organization works on behalf of its 
members, which employ more than 200,000 individuals, to improve the state's economic climate 
and to foster positive action on issues of common concern. 

This measure requires independent medical examinations and Permanent Impairment 
Rating Examinations to be performed by mutually agreed upon physicians. 

The Chamber has carefully reviewed the issues involving the IME process and continues 
to explore how to improve the process for the injured workers and employers. Although we 
understand the intent of the bill, the Chamber does not support this bill for the following reasons: 

1) In many cases, there is a necessity to retain physicians in specialties outside of 
Hawaii to conduct an IME. The physician community should be consulted to 
establish appropriate procedural guidelines for conducting IMEs. 

2) The IME process is an essential part of the employers' discovery process to ensure 
proper treatment and to justify incurred costs. The right for an employer to select the 
physician of its choice to determine whether or not an injury is work related should 
not be subjected to the delay and costs associated with this procedure. 

The employer and insurance carrier pay for 100% of the cost of the IME, therefore 
should be afforded the choice of the IME physician. The employee chooses his or 
her treating physician, so we believe the employer should be able to obtain a second 
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opinion for his or her protection. Furthermore, it is the employee's treating physician, 
and not the IME physician, that is conducting the actual medical treatment. The IME 
physician's role is to evaluate the injury and treatment. 

3) Proponents of this legislation believe that this change may decrease the adversarial 
nature that arises during disputes and eliminate the impression of bias in the IME. 
However, the vast majority of IMEs are conducted without incident or dispute. The 
opportunity for an employer IME can greatly enhance the likelihood of successful 
treatment and recovery. 

4) Safeguards exist for IMEs. Hawaii's workers' compensation law requires full 
disclosure of the IME report to the injured employee. As a result, the employee will 
be able to determine whether the evaluation was accurate. If on the contrary, the 
employee or his or her personal physician will have the opportunity to contest the 
report. 

5) The Department makes a determination based upon the evidence presented to the 
hearings officers. This bill appears to suggest that the IME report is the final say 
regarding the injured employee. 

We believe the current system regarding independent medical examinations is working 
and that most IMEs occur by mutual agreement absent any statute. Only a very small percentage 
of workers' compensation claims require an ordered IME. 

Many of our local establishments operate on limited resources, and struggle on a daily 
basis to keep up with costly regulations. We ask that in these difficult economic times further 
costs not be imposed on Hawaii's businesses, particularly those affected by the proposed 
legislation. Implementing laws that will inflict further regulatory requirements will undermine 
efforts to keep businesses viable or even open during this volatile economic period. We should 
be promoting incentives rather than mandates so that jobs can be retained and the economy 
revitalized. 

In summary, HB 1288, while well-intended, will have a negative impact and may lead to 
a rise in workers' compensation insurance costs and the overall cost of doing business. We 
believe further evaluation should be conducted on some of the concerns arising out of this bill 
versus the purpose before passing legislation that could lead to significant unintended 
consequences. For these reasons, the Chamber does not support HB 1288 in its current form and 
respectfully requests that the committee holds this measure. 

Thank you very much for the opportunity to testify. 
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House of Representatives 
The Twenty-fifth Legislature 

Committee on Labor and Public Employment 
Chairman Representative Karl Rhoads and 

Vice Chair Kyle Yamashita and Committee members 

Testimony in support of HB 1288 

My name is Laurie Hamano, president of Vocational Management Consultants. 
We are vocational rehabilitation counselors in the community for the past 25 + 
years working with injured workers as well as members of Hawaii lnjured 
Workers Alliance and International Association of Rehabilitation Specialists or 
Rehabilitation Counselor members. We support HB 1288 as this bill supports the 
mutually agreed upon Independent Medical Evaluations. 

We have experienced the trauma with our injured workers who have been 
subjected to numerous lMES on their cases as they are told over and over by 
these Employer selected doctors that "there is nothing wrong with you; go back 
to work" only to find that they cannot return and either re-injure or are terminated 
from their jobs. These cases never receive the proper care or diagnoses that 
assists them to recover and return to their productive lives. 

We support this bill wholeheartedly and believe that this is the step necessary to 
assist the Worker's Compensation system to have all of the stakeholders work 
together to make it work for the injured. Ultimately, the community will have a 
healthy, productive worker once again. 

Thank you for this opportunity to provide our testimony to the committee. 

Our address and phone number is: 

71 5 S. King Street Suite 41 0 
Honolulu, Hi 96813 #538-8733 
Laurie H. Hamano M. Ed. CRC, MHC 
Kirsten Harada, M. Ed. CRC, MHC 
Patti Inoue, M. Ed. CRC, MHC 
Beverly Tokumine, M. Ed. CRC, MHC 
Percy Wong, M. Ed. CRC, MHC 
Hawaii lnjured Workers Alliance Members 
And 
Vocational Management Consultants, Inc. 
International Association of Rehab Professionals 
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To: Representative Karl Rhoads, Chair 
Representative Kyle Yamashita, Vice Chair 
Committee on Labor & Public Employment 

From: Sonia M. Leong, Executive Director 
Hawaii lndependent lnsurance Agents Association 

Re: HB1288 - Relating to Workers Compensation 
Hearing: Tuesday, February 10,2009 9:00 am Conference Room 309 

The Hawaii lndependent Insurance Agents Association (HIIA) opposes HB1288 which 
would require independent medical examinations and Permanent Impairment Rating 
Examinations to be performed by mutually agreed upon physicians. 

The current law provides the opportunity for an employer to assess the current medical 
status on a case and the employee has the right to select his own physician. The 
current law also appears to be working 98% of the time without the intervention of 
statute and only approximately 2% new and pending cases require an ordered IME. 
If the current law is currently working, we feel that adding this requirement will cause 
more negative consequences, like delay in services and increased cost of the claim, 
then intended. 

HllA is a non profit trade association of independent insurance producers dedicated to 
assisting the insurance buying public with their insurance needs. Many of our clients are 
business owners who will be directly affected if this bill is passed. As you are all aware, 
workers compensation is a very complex issue with so many interrelated factors that 
one change could tip the delicate balance. The current economy is extremely fragile and 
this will put a real burden on many of the businesses, many of whom are closing their 
doors. 

Thank you for this opportunity to submit testimony. 

Phone: (808) 531-31 25 Fax: (808) 531-9995 Email: hiia@hawaii.rr.com 
84 North King Street, Honolulu, Hawaii 9681 7 




