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House Bill (H.B.) 1002 requires each county to enact zoning ordinances to protect against land
slides and rock slides. The Department of Land and Natural Resources (Department) supports
the intent of this bill to put in place appropriate planning and mitigation for future urban

development and new construction to prevent rockfall and landslide hazards in populated areas

_in the future.

Future threats to public safety from land slides and rock slides can and should be controlled at
the time of development or new construction to prevent continuing hazards in the future. Land
failure hazards on private lands pose a unique public safety issue for down slope landowners and
the general public. In some cases, a developer or another party that is not a long-term owner of
land that is found to contain a land failure hazard, may not take action to discover or eliminate
hazards due to their short tenure on the property. Requiring proper planning and mitigation for
future urban expansion and new construction to prevent rockfall and landslide hazards in
populated areas is a step to begin addressing this serious issue.

The Department recommends that the Committee consider an even more holistic approach to
dealing with the issues of land failures contained in Administration bill, H.B. 1140. H.B. 1140
proposes three actions to address land failure problems, 1) requires a developer to assess land
failure risks in potentially hazardous areas and provide appropriate buffers or mitigation and
notice of the risk before county approval processes (a similar approach as in this bill); 2)
provides conditional protection from liability for private and public landowners regarding from
land failures as a result of natural conditions on their lands cause damage outside the land; and 3)
gives government agencies the authority to mitigate or require mitigation of land failure hazards
on private property.



Section 2 of H.B. 1140 deals with development in hazardous areas. The Department prefers this
language and approach because it provides more specifics, direction and flexibility to deal with
the landslide and rockslide issues and can be implemented quickly. H.B. 1140 provides a
reasonable and affordable means to ensure that future urban expansion and new construction will
not add to the ongoing problem of rockfall and landslide hazards in populated areas.

The Department supports efforts to implement appropriate planning and mitigation to prevent
rockfall and landslide hazards in the future, but prefers the language and approach taken in
Section 2 of H.B. 1140. A copy of that language is attached for committee reference.

Preferred alternative language from H.B. 1 140, Section 2.

SECTION 2. Chapter 46, Hawaii Revised Statutes, is amended by adding a new section
to be appropriately designated and to read as follows:

"§46- Development in hazardous areas. (a) Notwithstanding any law to the contrary,

it shall be a condition pfecedent to approval of any county subdivision, development plan, or

building permit, to require a subdivider, developer, or builder of a new residential, commercial,

or industrial structure, fo:

(1) Perform a study to determine the risks of rockfalls or landslides if any portion of the

subdivision or development project includes hillsides or cliffs with a slope grade
of twenty per cent or greater that poses or may pose a hazard to any to any person

or structure on or adjacent to the subdivision or development project site:

(2)  Toperform a risk assessment to determine whether and to what extent conditions
on an adjacent property pose a risk of harm to the proposed subdivision,
development, future homeowners, or persons in the vicinity thereof, if the
adjacent property includes hillsides or cliffs with a slope grade of twenty per cent

or greater immediately upslope from the subdivision or development project site;
(3)  Create hazard buffer zones or implement other appropriate mitigation measures in

areas of the subdivision or development site where a rockfall or landslide hazard
is determined or is suspected to exist, that are sufficient to protect the health and
safety of future homeowners and persons in the vicinity of the property, and

provide a written disclosure of those risks to all potential homeowners that will
run with the land; and

(4)  For purposes of this section, any determination of the existence of a hazard or risk

of harm from hillsides or cliffs with a slope grade of twenty per cent or greater
shall be performed by a liqensed geotechnical professional.




- (b) For the purposes of this section, *'subdivision" means any land that is divided or
is proposed to be divided for the purpose of disposition into two or more lots, parcels, units, or

interests and also includes any land whether contiguous or not, if two or more lots are offered as
part of a common promotional plan of advertising and sale. '

(c) This section shall apply to the plan of any subdivision or development that has not been

approved by the respective counties prior to July 1, 2009."
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIIL:

SECTION 1. The State's natural beauty is preserved for
Euture generatibns by efforts to protect and preserve state
lands in its original condition, and also in significant part,
by the cooperation of private landpwners who own and msintaln
large tracks of pristine lands in its natural state. TFor
private landowners, many of these lands are conservation lands
and not appropriate fpr:deveiopméntl Continued éxpdsure to
lawsuit or requests.tczmiﬁigaté or compensate for harm or injury
Gauséd_on:ﬁnimproved lands may force many landowners to sell or‘

develop these lands to cgover liabilities, or sell or turn over

lands to the State or ether government erntities to aveid and

shift liability to the general public.

Due to the wvasgt amount of unimproved lande, and the state
policies to maintain théesé lande in their matural state,
dangerous natural conditions occur throughout the State that
could expose landowners to liability. Resources to conduct a

thorough assessment of the rigk on all lands are not available,

INR-13 (09)
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Additionally, expansion of urban sprawl and zoning approvals by
county &agencies have allowed urban and regidential developmert
to expand into and adjacent to many areas susceptible to land
failure or rockfall hazards, NMany of the valley walls adjacent
to established and proposed subdivigions inm the State are
extremely steep and sugsceptible to land failure. As the gtate's
population grows and the pressure for developnent increases, the
lack of opern areas will force development inte areas with
riatural hazards that threaten the saﬁety~éf future homedwriers
and the general pubiic.

Unbudgeted esxpenditures to mitigate these types of hazards
can eventually cripple the State's operational budget by
diverting critical funds, needed to sustain its core functions,
Eo aostlyﬂeﬁergencysmitiqatian,prnjects. This fact ib
exacerbated by the difficult downturn in thé state and national
soonomy that threateris essential services and jobs. Thé-ﬁypical

cost for rockfall mitigation projects usually runs in the

millions. By example, the current estimated cvosts for Komo Mai

hillside and the 0ld Puunui Quarry projects are $2,100,000 and
51,760,000, respectively. If sither case had involved an

inecident resulting in injury or death, the litigation and

LNR-13(09)
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judgment costs alone would have far exceeded the mitigation
costs and seriously;imyacted the State's fiscal health,

Land failure Lazards on private lands pose a unique public
safety issue for down slope landowners and the general public.
an owner of private property that is found to contain a land
failure hazard ig likely to tdke o dction in hopes that nothing
will happen during the owner's ténure of ovmership». It is
unclear whether and how such owner can be compelled to address
the hazard and engure the safety of the threaténed nearby
property ownerg and the geperal public under existing laws.
Clarifying the authority of government agencies to intervene in
such situations and reguire action by the owner of the property

. -
with the land failure hazaxrd, or both, and providing for sharing
of the costs among affected property owners, establishes a
reasonable golution that will not bankrupt the State while
promoting public safety.

The legislature beiigves a8 more comprehensive and proactive
approach to managing risk of harm to the public from land
failure hazards is needed to address those concérns. The
legislature finds that those threats to public safety can and
should bé controlled at the time of development or new

construction. The legislature also Einds that it is in the

INR-13109)



10

11
12
13
14
15
16
17
18
19
20

21

piblig s interest to promote the retention and preservation of
unimproved lands that enharnce . the natural beauty of the State by
limiting liability for harm froem land failure hazards that occur

on unimproved lands. The legislature further finds that it is

' algo in the public's interest to allow government agencies to

mitigate or reguire the mitigation of land failure hazards on
private lands that are at risk-cﬁ cgusing imminent harm- ox
danagé to nearby properties or the general public, and to assgss
the costs for such mitigation to those property owners
benefiting dizrectly from such action on & pro rata basis.

‘The purposes of this Act are to:

(1) Provide a reasonable and affordable means to ensure
that future urban expansion-and new construction will
not: add to the ongoing problem pf rockfall and
landslide hazards in populated areas;

{2) Alleviate the need for the landowners, and the
department of land and natural resources in
particular, to exhaust their funds apnd resources on
the task of mitigating risks associated with naturally
ocourring hazardous conditions, and to allow the

department of land and naturdl resources to focus them

LNR-13(09)
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on its primary mission of managing state parks,
erests,»andApuﬁlic 1andsveffeetively; and

{3) Provide government agenicies the autlority to mitigate
or remediate, or both, or require mitigation or
remediation, oxr both, of land failure hazards on
(grivéte,property,'and~estab1ishwa precedure]ﬁor
asgessing the mitigation or remediatlon costs on the
ﬁfﬂparty-@wnérs’benefiting form such action, on a pro
rata basis. |

SECTION 2. Chapter 46, Hawdli Revised Statutes, is amended

by adding a new section to be appropriately designated and to

redd as follows:

"§46-  Development in hazardous areas. (a)

Notwithstanding any law to the contrary, it shall be a condition

precedent to approval of any county subdivision, development

plan;, or buildiny permit, to reguire a subdivider, developer, or

builder of & new residential, commercial, of industrial

strugture, to:

{1) Perfoxm a study to determine the rigks of rogkfalls or

landslides if any portion of the subdivision or

development project includes hillaides or ¢liffe with

a _glope grade of twenty per cent or gréater that poses

LNR-13 (09)
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on or adjacent to the subdivision or development

project site;

To perform a risk assessment to determine whether and

(3)

to what extent conditions on an adjacent property pose

a ¥isk of harm to the proposed subdivision,

development, future homeowners, or persons in the

hillsides or c¢liffs with a slope grade of twenty per

@e%%zéﬁigreéter inmediately upslope from the

subdivision or development project site;

Create hazard buffer zones or implement other

{4)

appropriate mitigation measures in areas of the

subdivision or development site where a rockfall or

landslide hazerd is determined or is suspected to

éxist, that are sufficient to protect the health and

safety of future homeowners and persons in the

vicinity of the property, and provide a written

disclosure of those risks to all potential homeowners

that will run with the land; and

For purposes of this section, any determination of the

existence of a hazard or risk of harm from hillsides

LNR-13(09)



10

1n

12

13

14

15
16

1

18

19

20

or cliffs with a slope grade of twenty per cent or

greater shall be performed by a ligensed georechnigal

professional .

{b) For the purposes of this section, "subdivision" means

purpose of disposition into two or more lots, pargels, umits, or

interests and algo includes any land whe:hgx.gentifuous~or¢not;

if two or more lots are offered as part of a common promotional

plan of advertising and sale.

(el This section shall apply to the plan of any

subdivision or development that has not beeén approved by the

regpeéctive countiés pridr to July 1, 2008."

SEGTION,Bﬁ The»Hawaii R@vi$edetatutes is amended by
adding to title 10 a chapter to be appropriately designated and
to read ag follows:

"CHAPTER

LAND FAILURI

£ HAZARDS MITIGATION: PRIVATE PROPERTY
§ -1 pefinitions. For purposes of this chapter:
"Government entities® means the State and the several

counties;

LNR-13(09)
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nLand fallurer means afly movenment of land; including a

landslide, debris flow, mudslide, creep, subsidence, xrock fall,

and any other gradual or rapid movement of land:

"Ounex" qri"landbwnek" meang any private entity or person
who has any right, title, or interest in or to property;

"private property" megans real property owned by perséns or
entities other than the State, the several c¢ounties, or the
federal government.

§ -2 Mitigation or remediation action. Government
entities are authorized to undertake action to reduce the
potential for land failure from private property that imminently
threaten life or property or that othetwise ig & public nuisance
by providing for the inspection and maintenance of hillsides
that present land failure hazards; by requiring private
landoymers who are not subject to section 663-B to mitigate or
remediate land failure hazards on their property; and by
mitigating or remediating land failure hazards om private
property thét constitute an imminent threat to life or that may
causé major economic 1oss or environmental damage; provided
that, to the extent any of the foregoing work is a private
responsibility, the responsibility may be enforced by the

government entity in lieu of the work being done at govermment

LNR-13(09)
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expense, and any private entity or person refusing to comply
with any order issued by the govermment entity shall be in
violation of this chapter and be liable for a civil penalty not
to excaed § . for each day the vielation contimues.

§ ~3 UCost. The cost of land failure hazard remediation
or mitigation on private property may also be financed by the
government entities by‘the»lelOWinQ:me&ns:

{1) 'The State through the levying of special assgessments
against owners of real property affected or
potentially affected by the land failure hazard. Real
property is -affected or potentially affectéd where the
land failure hazard threatens injury toé persons,
personal property, homes, or other structures that may
be located on that real property or threatens to cause
najor economic loss or environmental damage to that
real property. The total amount of the specidl
agsessments shall be limited to an amount reasonably
anticipated for the remediation or mitigsation of the
land failure hazard. The owners of each affected or
potentially affected real property shall be assessed a

LNR-13(09)
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share shall be based on the relative assessed value of
each affected or potentially affected real property.
(2) The counties through the levyving of special taxes
pursuant to section 46-80.1.
§ ~4 Entry on private property. In order to carry out

the provisions of this chapter, governmment officials are

authorized to enter upon private property as may be neééssary in

making, at the owner's expense, any investigation, inspection,
maintenance, mitigation, or remediation authorized by this
chapter. Such entry-shall not ¢onstitute a cause of action in
tavor of the owner of the land.

5 -5 DNo duty to act. The government entities have no
duty to mitigate land failure hézards existing on private
property or to act under this chapter. WNWo action or failure to
act under this chapter sghall bé construed to create any
liability in the government entities, or their respective
agenciegs, officers or employees, for the recovery of damages or
for any other relief. The State reserves sovereign immunity for
any action or failure to act under this chapter and nothing in
thiis chapter shall be construed to constitute a waiver of any

immunity of the State.

ILINR-13(09)
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§ ~6 Property owner’s continuing ésbligai;i@ng:- Nothing
in this chapter and no order, action, or advice of the
government entitles or their respective agencies or.&my
representative thereof shall be construed to relieve an owner of
property with a land failure hazard of the legal duties,
obligations, or liabilities incident to the Owﬁershipf@ffthe
property. The government entities shall have no ownership
obligations, respongibilities, or liability for any'ac;ion taken
by said govermment entities under this chapter.

§ -7 Rules. The department of land and natural
resources may adopt rules pursuant to chapter 91 for purposes of
implementing this chapter.n

SECTION 4. Chapter 663, Hawali Revised Statutes, is
amendéd by adding a new part tc«be appropriately designated and
to read as follows:

"PART . UNIMPROVED LAND LIABILITY

§663-A Definltlons. Ag usged in this part:

“Naturallf odeurring land failure" meatis any movement of
land, including a landslide, debris flow, mudslide, creep,
subgidence, rock fall, and any other gradual or rapid movement
of land, that is not caused by alterations to, or improvements

constructed upon, the land.

INR-13 (09)
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ynimproved land"™ means any land upon which there is no
improﬁemént, construction of any structure, building, facility,

or alteration ¢f the land by grading, dredging, or mining that

would cause a permanent change in the land area on which it

ooours and that would change the basie natural condition that
exists on the land.

§663-B Land failure on unimproved land caused by natural
condition; liability, A landowner shall not be liable for any
damage, injury, oY harm €0 persons or property oitside the
boundaries of thé landowneér's land caused by any naturally
ogourring land £ailure-oxiginating~0n’unimproved land,

§663-C Natural conditlon. For purposes of this part, the
rnatural condition of land exists notwithstanding minox
improvements, such a&s the installatien or maintenance of utility
the preservation or prudért managenment 6f the unimproved land,
such as the installation or maintenance of trails or pathways or
maintenance activities, such as forest plantings and weed,
brush, rock, boulder, or tree removal."®

SHCTION 5. This Act does not affect rights and duties that
matured, penalties that were incurred, and proceedings that were

begun, beforée its effective date.

LNR-13(09)
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SECTION 6. In codifying the new sections added by séction
4 of this Act, the revisor of statutes shall substitute
appropriate segtion numbers for the letters used;ﬁnﬁdesignating
the new gections in this Act.

SECHION 7. WNew statutory material is uﬁ@éﬁaqored-

SECTTON 8, This Act shall take effect on July 1, 2009.

INTRODUCED BY: Vi
BY REQUEST

JAN 2 6 2009

LNR-13(09)
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Report Title: ‘
Land Failure; Liability; Private Property Mitigation

Description: -

Requires precautionary actions imposed by the counties for
development in potentially hazardous areas; removes the
14i&ability of landowners regarding natural conditions on their
land that cause damage outside the land; and gives government
agencies the authority to mitigate or reguire mitigation of land
failure hazaxds on private property.

LNR~-13 (09)



DEPARTMENT §
TITLE:

PURPOSE:

MEANS ;

JUSTIFICATIONY

JUSTIFICATION SHEET

Land and Natural Regources
A BILL FOR AN ACT RELATING TO LAND FAILURE.
Toz

(1) Reauire the counties to adopt
ordinances that reguire a subdivider ox
developer of property or a builder of a
new strudture, that has or is subject
to hazardous rockfall or landslide
conditions, to cendutt & slope study or
rigk asgsessment, or both cré&aré
appropriate buffer zones or implement
other appropriate mitigation meagures,
and to provide notice of the risk to
future homeowners and persons in the
vicinity of the property:

(2) To create conditional protection from
1iability for private and public
landowners when a land Failure event as
a result of ftiatural conditions on
unidniproved lands causes dadage, injury,
Or harm to personsg or property on
adjacent or nearby propérties; and

(3) To provide government agencies the
authority to mitigate or require
mitigation of land :failure hazards on
private property and provide for the
mitigation or remediation costs to be
assessed on the affected property
OWners 9n a pro rata basis.

Add a new section to chapter 46, Hawaiil
Reyiged Statutes (HRS); add a new chapter to
title 10, HRS;, and add a hew part to chapter
663, HRS.

The State's matiural beauty is pregerved for
future generationg by the Department's
efforts to protect and preserve state lands
in its original condition, and also in

LNR-131(09)
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significant part, by the cooperation of
private landowners who own and maintain
large tracks of pristine lands in their
natural state. For private landowners, many
of these lands are conservation lands and
not appropriate for development. Continued
exposure to lawsuit or requests to mitigate
or compensate for harm or injury caused on
unimproved lands may force many landowners
to sell or develop these lands to cover
liabilities, or sell or turn over lands to
the $tate or other govermment entities to
avoid and shift lisbility to the general
public.

In recent years, highly publicized incidents
occurring at Sacred Falls, Nuuanu {(Onishi),
Makaha, Palolo, and Niu have created a
helghtened awareness of the risks of land
failure events to 1life, limb, and property.
Many of those incidents have resulted in
substantial cost to the landowner in the
form of judgments and mitigation expenses.
The Department, other state and county
dgencies, and private landowners are
intreasingly being called upon to mitigate
additional reported hazards occurring in
natural conditlions on their unimproved
lands.

Due to the wast amount of unimproved lands,
and the state policies to maintain these
lands in their natural state, dangerous
natural conditions occur throughout the
State that could expose landowners to
liability. Resources to conduct a thorough
assessment of the risk on all lands are not
available.,

Additionally, expansion of urban sprawl and
zoning approvals by county agencies have
allowed utrban and residential development to
expand into and adjacent to many areas
sugceptible to land failure or rockfall

hazards. Many of the valley walls adjacent

to establisghed and proposed subdivisions in
the State are extremely steep and

LNR-13{09)
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susceptible to land failure. As the State's
population grows and the preéssure for
development increases, the lack of open
aréas will force development intco areas with
natural hazards that threaten the safety of
future homeowners and the general public.

Those threats to public safety can and
should be controlled at the time of
development or new constructiori. The
Department is advocating a more proactive
epproach to managing risk of harm to the
public from natural rockfall and landslide
hazards .

Most of the scieritific¢ cdommunity is in
agreement that the State's geologic
conditions from volcanic origins combined
with the abundance of rainfall ensures
continued and increaging occurrence of land
failure events throughout the State as our
mountaings and slopes naturally erode. Many
of the valley walls adjacent to establighed
subdivisions in the State are extremely
steep and susceptible to land failure.
Additionally, each island has its own
particular problems and igsiles assdciated
with its unidue geologic c¢haracteristics.
For exanpleé; the Island of Hawaii has a

greater frequency of earthguakes that can

trigger rockfall events.

A limited tort liability exemption for the
State was created by Agt 82, Segsion Laws of
Hawaii 2003, for harm or injury caused on
improved public lands (basically, state and
county parks and the statewide trail and
dccess system). 7Thé existing tort liability
exenptions may not adequately address or
apply t6 the scenario where & dangersus
condition originating from public¢ lands is
the cause of damage, injury, or harm on
adjadent or nearby properties. Act 82 does
not -cover liability on private property.

For the Department, unbudgeted expenditures
to mitigate these types of hazards will

LNR~13 (09}
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eventually cripple the Department's
operational budget by diverting critical
funds., needed to gustain its management
respon ibilities, to eogtly emergency

mitigation projects. This fact is

exacerbated by the difficult downturn in the
state and neational economy that threatens
essential gwerviges and jobs. The typical
cogt for rockfall mitigation projects
ugually runs in the millions. By example,
the current estimated costs for Kemo Mad
hillside and the 0ld Puunui Quarry projects
are $2,100,000 and %1,760,000, respectively.
1f eithex case had invélved an ingident

regulting in mnjury or death, the lltlgataon

and judgment costs alone would have far
exceeded the mitigation costs and sexiously
impacted the State's fiscal health.

Land failure hazards on privata lands poge a
unigue public safety lgsue foi down slope
landowners and the general publié¢. An owner

of private property that is found to contain
a land failure hazdrd is likely to take no
action in hopes that nothing will happen

=dur1ng the owner's tenure of ownership. It
is unclear whether and how such owner can be
compelled to address the hazard and ensure
the saiety gf the threatened naarbi_praperty
oWners.

d1aws.
gbvernment agencxes to intervene ln such
sitwations of reguire mction by the owner of
the property with the land failure hazard,
and providing for sharing of the costs among
affected property owners, establishes a
reagorable golution that will not bankrupt
the State while prémoting public gafety.

This bill would:

(1) Provide a reassonable and affordable
means to ensure that future urbar
expangion and new congtruction will not.
add to the ongoing problem of rockfall
and landslide hazards in populated
areas;

LNR-13 (09)
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(2) Alleviate the need for the landowners,

: and the Department in particular, to
exhaust their limited funds and
regources on the task of mitigating
rigks associated with naturally
o¢curring hazardous conditions, and
allow the Departmeént to focus them on
ite primary mission of managing state
parks, forests, and public 1ands
effectively; and

{3} Provide government agencies the
authority to mitigate or remediate, or
both, or require mitigation or
remediation, or both, of land failure
‘hazards on private property, and
egtablish a procedure for assessing the
mitigation or remediation cosgts on the
property owners benefiting from such
actiom, dﬁ 8 pro rata basgis.

Impact oh the public: Would protect
homeowners and occupants in future
subdivigions and other development projects
from rockfall and landslide hazards that may
be in the vicinity of such projects. Would
reduce the circumstances under which private
landowners would, through no fault of their
own, be placed in the position of being
liable for and having to expend large sums
of money to mitigate rockfall and landsglide
hazards on thely lands that subject inmnocent
perseng on adjacent properties to hamm,
injury or worse as a result of imprudent,
inappropriate or inadequate planning.

Under nost ¢ircumstances, the public will
not be able to mdke ¢laims or bBring suit
against a property owner for naturally
occurring rockfall and other land failure
events. This bill would protect private

property owners from liability for land

failure on private unimproved gonservation
lands. This bill would also allow

government agencies to address land failure
hazardyg on private lands and pass the cost

LNR-13(09)
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GENERAL FUND:
OTHER FUNDS:

PPBS PROGRAN
DESIGNATTION:

OTHER. AFFECTED
AGENCIES:

EFFECTIVE DATE:

of such actions on to affected landewners
who benefit from such action.

Impact on the department and other agencies:
Similarly with private landowners, wonld
reduce the circumstances under which the

Départment and other state and county

agenclieg may beé liable for or would have to
expend reséurces to mitigate rockfall and
landslide hazards associated with public
lands that happen to be situated adjacent to

new develppments, This bill would also

protect the Department and other state and
gounty agencies from liability for land
failure on public lands as a yesult of
natural conditions. Thig bill would
alleviate the need for government agehcies
to exhaust their funds and resources on the
task of mitigating risks assodlated with
naturally ocpurring hazardous conditions,
and focug them on thelr respective primary
core migsions. Elimination of such
unanticipated co§t items that can constitute
a signifigant percentage of an agency's
overall budget would greatly enhance the
State‘s ability to plan its budget in a
figcally sound manner., This bill also
provides government agencies the authority
to address land failure hazards on private
lands without depleting limited state
resources to do ®mo,

Norié&.

None.
LNR 101; LNR 402; LNR 809.

Department of the Attorney General,
Department of the Accounting and General
Bervicges, Department of Transportation,
Department of Hawaiian Home Lands, Office of
Hawaiian Affairs, dounties,

July 1, 2009.

LNR-13 (09)
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February 2, 2009

The Honorable Ken lto, Chair
and Members of the Committee on Water,
Land, & Ocean Resources

State House of Representatives

State Capitol

Honolulu, Hawaii 96813

Dear Chair lto and Members:

Subject: House Bill No. 1002
Related to Zoning

The Department of Planning and Permitting opposes this bill.

If this bill becomes law, the counties will be required to enact zoning ordinances
which will prohibit residential, commercial, or other intensive use of a lot which is deemed
subject to the potential of landslides and rockslides, and to designate buffers around such
areas.

The bill is unnecessarily harsh and heavy-handed. Specifically:

1. The bill does not have technical basis, as there are engineering solutions
that can mitigate these natural hazards and render a parcel useful for certain
purposes. Thus, every property’s potential hazards should be evaluated
individually against reasonable engineering solutions, rather than be subject
to an across-the-board ban on development.

2. Engineering and mitigation are already part of the subdivision process. Each
parcel of land is unique, and individualized mitigation based on engineering
reports and studies may render a parcel useful for certain purposes on a
case-by-case basis. The added layer of land use regulations proposed by
this bill would unnecessarily burden the county with liability for private
development where mechanisms already address the concerns raised in the
proposed bill.
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3. Having designated lands as having potential for slides and creating a buffer
wide enough to protect persons from "any dangers to life, health, safety, or
property” appears to yield the possible effect of rendering entire properties,
and perhaps adjacent ones, without any economic use. This will expose the
counties not only to claims of inverse condemnation, but also claims that the
county has been arbitrary and capricious -- no regulation can ensure
avoidance of any or all dangers.

4. It might add unreasonable costs to developers. These costs may affect
affordable housing projects or be passed on to them. Continuing efforts to
expedite and streamline the permitting process may also be affected.

B. We question the requirement that the regulation must be enacted as a
“zoning ordinance.” County planning and regulatory frameworks are not
identical. It may be that the more appropriate vehicles are regional or
neighborhood plans that direct zoning. Or, it may be more logical to adopt
as an independent regulation apart from the zoning code and zoning maps.

6. This is an unfunded mandate. The cost of examining every property for its
potential for landslides and rockslides, and developing the appropriate buffer
zones and regulation, is estimated to cost over half a million dollars. Given
the current economic climate, it is unreasonable to expect the counties to
cover this cost.

7 The proposed bill is ambiguous and difficult to enforce. The HRS § 46-4(d),
as amended, provides: “Each county shall . . . require a sufficient buffer zone
to protect persons from any dangers to life, health, safety, or property.” This
section is not clear on where the buffer should be (e.g., on the affected
property or adjacent property), how “dangers” should be determined, or who
“persons” are (e.g., the general public or only adjacent owners).

In conclusion, while we recognize its purpose, HB1002 places an unnecessary
burden on the counties, and thus, we respectfully recommend it be filed.

Thank you for the opportunity to testify.

Very truly yours,

s~ David K. anoue, Acting Director
Department of Planning and Permitting

DKT: jmf
Hb1002-mft.doc
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Sent: Friday, January 30, 2009 4:16 PM
To: WLOtestimony
Cc: TR e

Attachments: HB1002 - COH testimony in ~1.pdf (66 KB)

Testimony for WLO 2/2/2009 9:00:00 AM HB1002

Conference room: 325

Testifier position: oppose

Testifier will be present: No

Submitted by: Joseph Kamelamela

Organization: Office of the Corporation Counsel, County of Hawaii
Address:

Submitted on: 1/30/2009

Comments:
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(808} 524-2249 - FAX (§08) 524-8882
January 30, 2008

Honorable Representative Ken Ito, Chair

Honorable Representative Sharon E. Har, Vice Chair

Members of the House Committee on Water, Land & Qcean Resources
Hawail State Capital

415 South Beretania Street

Honolulu, HI 56813

IN CPPOSITION OF HB 1002
RELATING TO ZONING
Hearing: Monday, February 2, 2009, 9:00 a.m.

RE:

Dear Chair Ito, Vice Chair Har and the House Committee on Water, Land
& Qcean Resources: '

For the Record my name is Buzz Hong, the Executive Director for
the Hawaii Building & Construction Trades Council, AFL-CIO. Our
Council is comprised of 16-construction unions and a membership
of 26,000 statewide.

The Council OFPOSES the passage of HB 1002 that requires each
county to enact zoning ordinances to protect against land slides
and rock slides. ‘

Thank you for the opportunity to submit this testimony in support
of HB 1002.

Sincerely,
Wﬁ/ﬁ%*?ﬂn?jffgbm
William “Buzz” Hong
Executive Director

WBH/dg

Skilled Crafismanship Makes the Difference.
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