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House Bill (H.B.) 1002 requires each county to enact zoning ordinances to protect against land
slides and rock slides. The Department of Land and Natural Resources (Department) supports
the intent of this bill to put in place appropriate planning and mitigation for future urban
development and new construction to prevent rockfall and landslide hazards in populated areas
in the future.

Future threats to public safety from land slides and rock slides can and should be controlled at
the time of development or new construction to prevent continuing hazards in the future. Land
failure hazards on private lands pose a unique public safety issue for down slope landowners and
the general public. In some cases, a developer or another party that is not a long-term owner of
land that is found to contain a land failure hazard, may not take action to discover or eliminate
hazards due to their short tenure on the property. Requiring proper planning and mitigation for
future urban expansion and new construction to prevent rockfall and landslide hazards in
populated areas is a step to begin addressing this serious issue.

The Department recommends that the Committee consider an even more holistic approach to
dealing with the issues of land failures cOlltained in Administration bill, H.B. 1140. H.B. 1140
proposes three actions to address land failure problems, 1) requires a developer to assess land
failure risks in potentially hazardous areas and provide appropriate buffers or mitigation and
notice of the risk before county approval processes (a similar approach as in this bill); 2)
provides conditional protection from liability for private and public landowners regarding from
land failures as a result ofnatural conditions on their lands cause damage outside the land; and 3)
gives government agencies the authority to mitigate or require mitigation of land failure hazards
on private property.



Section 2 of H.B. 1140 deals with development in hazardous areas. The Department prefers this
language and approach because it provides more specifics, direction and flexibility to deal with
the landslide and rockslide issues and can be implemented quickly. B.B. 1140 provides a
reasonable and affordable means to ensure that future urban expansion and new construction will
not add to the ongoing problem of rockfall and landslide hazards in populated areas.

The Department supports efforts to implement appropriate planning and mitigation to prevent
rockfall and landslide hazards in the future, but prefers the language and approach taken in
Section 2 ofH.B. 1140. A copy of that language is attached for committee reference.

Preferred alternative language from H.B. 1140, Section 2.

SECTION 2. Chapter 46, Hawaii Revised Statutes, is amended by adding a new section

to be appropriately designated and to read as follows:

"§46- Development in hazardous areas. (a) Notwithstanding any law to the contrary,

it shall be a condition precedent to approval of any county subdivision, development plan. or

building permit, to require a subdivider, developer, or builder ofa new residential, commercial,

or industrial structure. to:

ill Perform a study to determine the risks of rockfalls or landslides if any portion of the

subdivision or development project includes hillsides or cliffs with a slope grade

of twenty per cent or greater that poses or may pose a hazard to any to any person

or structure on or adjacent to the subdivision or development project site:

ill To perform a risk assessment to determine whether and to what extent conditions

on an adjacent property pose a risk of harm to the proposed subdivision,

development, future homeowners. or persons in the vicinity thereof, if the

adjacent property includes hillsides or cliffs with a slope grade of twenty per cent

or greater immediately upslope from the subdivision or development project site:

ill Create hazard buffer zones or implement other appropriate mitigation measures in

areas of the subdivision or development site where a rockfall or landslide hazard

is determined or is suspected to exist. that are sufficient to protect the health and

safety of future homeowners and persons in the vicinity of the property. and

provide a written disclosure of those risks to all potential homeowners that will

run with the land: and

ill For purposes of this section, any determination of the existence of a hazard or risk

of harm from hillsides or cliffs with a slope grade of twenty per cent or greater

shall be performed by a licensed geotechnical professional.
\



(b) For the purposes of this section, "subdiviSIon" means any land that is divided or

is proposed to be divided for the purpose ofdisposition into two or more lots. parcels. units. or

interests and also includes any land whether contiguous or not. if two or more lots are offered as

part of a c~mmon promotional plan of advertising and sale.

(c) This section shall apply to the plan of any subdivision or development that has not been

approved by the respective counties prior to July 1, 2009."
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A BILL :FOR, AN. ACT

1 SECTION 1. The State' oS 'natura:l beauty is prese.:r:ved for

,. private land.owne~s, 'Ifiartyo'f the:se lands.a:re -conservation lands

7 and not appropriate fordevelbpment. Continued expbsureto

8 law,sui t or requests t.omit.ig~J:,e or compensate Lor -harm or inj ury

11 'lan~s to th~Stat~ Qr other gQve~nment ent~ties tP&vQid aUQ

12 shift liability to th~ genera'lpPblic.

14 policies to maint'ain thes.e lands ira theirrtatura.l :state,

15 ~ng~:r:()\lS natural conditions occur throughout the oS-tat,a that

11 thorou.gh ~rsses$mento:f the rlaK. ,on all lands are not available.
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2COountY, ,ag;e-nci:es bav-e allowed urbAn and 1:'esidential development

3 to expand intoandadJac.ent to many areassul3cept;:,ible to land

4 failure or ro·o:k~a;ll haz·airds.M~nyof th.e va·lley wa;J.;J.:s ad:iaGEmt

6e~tX\emely steep a:ndsusceptibleto land failu·r,e. As the State I IS

., PQPulation 'g'l;OWS and the: ~p-reas'ure for development inc:rea'SEfS .tthe

8' laok ofbpeti areas wil1 force .development into areaS with

10 ahd .the general public.

16 eCGh01'tl:!l that threaterts. essentialservicssand j:6bs..The typical

17 costfior rockfall mitigation projects' usuallyr1,lns inth~

X~ hillpiQ:~ pp.d t.he-Olq JNUll'J;i Q:u,a:r:;r:y pJ;oj:eQts ii11f.e. $2:, J,tW ,,000 and:

z.o. $1 i. 760, 00.:0 ,respect,ively,1;£, e.!thar case. had inv'()1ve.d. an

LNR....13 (09)
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1 1udgrnent to~tS: alone would :have fat ,exceeded the mitigation

,
,~~a.nQ:e~J,:Lu~e n~zarqs on p;x:-ivat~lands p'Qse,a p,nique ,pu;Ql,iq

,4 saf.e,hy is;sue: for- down slope l,andowner,s ,and the9:eneral publi.c.

5 An ,owner' (),f' p:rivate, pro-per'ty that i,sfbundt::o dontaih ,a, land

',6 failure ncl'ZI1'r,a: is: like:Lyto, take noac,elan in hopes that ,rtothirtg

7 wi1-1 happen.during the owner's tenure of ownershIp'_ It is

, .-'
13 ,with the lana failure hazard" ',or both,; artdprov-iding for sharing'

14 of the costs among affected property :owner:s" es,t,ablishesa

;16 p~omoti..ng .p1,1~lic saf,ety.,

11 IDh~ ;J.~,Qci,p'l;at~:re ;1';>~.1.i~Ve'saro9X'~ qo~pr.~1)ensive and ~!;o·act.ive

18 :app~oap.h to. ·managing.riskof harm to th~ public: from .land

'19fail:ure ha~altds is needed toa~dre$s those con.o~rns. The

:21 should be controlled at the time of development or new

.LNR-13·(09)
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1 public's interest to protrtQ'te. the retention andp:rsservation ~f

Z unimproved lands. 'that enhance, the natural beauty of the Sta'te by

3 limiting liability tor harm from land failure 'haz·ards that occur

4 OP unimproved., land~. The legislature further fInds that it is

5 alsp· in tbe' pupl,iG' S :1nt:;e;r:es1;: t9 ?l11pw.gov~rnm(3ntageJ;1ciesto

, mitigateQ2i:requ.5..re the mitig:ati'oI:l 0.£ land failu;r;~ h,a~ard,s 0:(1

7 private .lands that. are at r.isk()~f oausin-g inunin.en.t harm,Q;r:

8 damage toneail;jy p:rdpert:Leso1:' the·g-eheral public, 'and toasses"S

:9 the costs· 'for such mitigati;on to ,those proper·ty OWfie:r-s

10 b~nef3..ting directlyfrcm su.ch action on. apror.ata basis.

U 'Tbe pu,rpqSE,!S QJ:: t11;1.$ l\ct~re t:o~

la (l}l?t'oyiq€'!a..r~i1lson~'Pl~and i;fford~ble means to ~nSl.t~e

13 that, ;future 'urbatl e:>¢pansJ,.on 'an~ ~ne.woonst:(uct;lon 'will

14 not add to th~ ongoing p.t'Qble.m of t.'ockfall and

15 landslide hazard.s :in pbpulat~d areas;

16(:2 ) Alleviate the ne.ed fbr the landowners I and the

t7 department of 1and and natural resources in

1$ p~rt;icuJ~r, to e~ha1J..st th~ir f,ungs{;tp,o, rea.Ou,+:Ge$ on

1~ 'the ba:s;k of mitigat-ing :r;i·g~$ Q,$sociated with.natu~a;ll.¥

20 ocourring haz,ardous ,condi t,ipp:s·,and 'to ,allow the

21 department of land and natural ~esourceg to focus them
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foresbs, and public lands e'ffec:tively; and

3 (3) P:rcrl1ide goverrunentagencies theautho:tlty to mitigate

4

:5

8

orremediate, or both, or r,equire mitigation or

1;em~diation, or:t;:>oth 1 :o:fland fa.ilure hazards on

private: property, andestablishaproc~duref,or

rata basis.

Uf SECTION ~. Chapter 46:i Hawaii Revised Statutes I is amended

14 Nottwi.th$:~~n:ding any laW, to..t'.ble.qQnt;r~rYlil f5J:~a;ll :be· a Gond.ition
...• . ..,-.4 •• '-, ..' .."

15 pr'ecedalitto,~pproval0f a.n;( OOliht2sU.b:l;l~yisiontd~y:~~.()pm~n~

16 Ql~ni:i;?;rPJitildit.;l,9?1(ermit ,J;'~ :tt~S,wtP!i3 asul:5diVi9~r " developer,; or
I

11 bullae!:' of a new resi9:sntial"commere:i..al" Q:r industrial

21.

la,nd,$:L.ide~ ;L f anY po:rtionof tJ::3:f.:l §1l.l'Jdivis;LQt;l pr

deve.;l'opment p;roj:fMstinc'luneshil1SldeS "oF,qliff~ witb,

a ,$.:Lop~gr,ijqe.,,? f ,tWE\ntye.@:t .G~r:t .Qtg:t~~:t·~r tbat.~~.se-$.

LN,R.-13 (09)
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or: .ma.;y;po~,~ah~Z'~rd: tQ~nY P'¢ ~ny pe1isqnu.9:~ist~u¢·~P,!e

pnor adjacent to tb:e subdivision o:r.,A~'Ve;J.CJPJ1ie~t

.p,t6Jedt .sitt,a;,

4 :(2'), Toperforrtl a. risk ass'essmertt to de.termine whe,ther and

to wha:textent Gandi tians on an adja:,c2nt property ~p;se

1

11

Y~;9j,'tr.tF-1(tll~!'t'~9fl:-i f th,e aQ.ja.¢E!:~t; tar.~p~;t~~u itlc.dUde.s

Q-illsides o'r-cliffs with esltlpe gX'~~E?;(')f twehty per

'¢'~~~:9r'i:rea;t'er irttti\edi,ately upslope}torn the

sUbdivisIon ordevelo12ment 1?~oj.ectsite :,;

12 ,(3) Creat~ hl3.zarc;i bu.f.fer z,ones 'or Implem~nt at,ber

14

15

16

17

18

s.J~div;ls:i.QnQI" tleve).;,QtmV~J:1Lt :s.:iteWh~rf3. ,a rotiilkfal.l or

'1, "'dsl . ~ . hzard i a ;.:'lebe'" ined 0!r' is ' ':86. 'tdtb,an,::.:l;~~.. "a.. :1,; .. , 'r:\:~,.",m.",." ." y; ..sU:12· J?:.$:." "~co>

~1ti:s:t ~ thah are st.tf:ficientt,Q' JQrot~¢.t:the heal1:11 :and

sat'$'t;X,·~:f.!.£u;::u::r:€:, ,:h~~~,()vm~1:'iS,S;P:j~j .:pg~s ons. iIi the

vicinity 6f 'the property, -and provide a written.

ti1'llt..13 (09,)



1.B. NO. \\~..-..-,o

1

2

4

s

8

4)

10

n

13

14

1$

16

17

18

19

oX' o~iJf$ with El. 'slQp~ grad~ 0;£ tWt;nty pe:~QEmt'-O;t;

·greaI:.er sha:L1: ):)~, perf:OJi';med bYa,.l~~ens-eo.jg$.Q.F·ec~.~QaJ

pr~¢fe~$:lQnaL.

)~hl 'For t!ae,~u.r:S0~$$Q:~thi$.$~Q~,i,9AFnS14bdi.viSion":lUeat1$

'any larid that is. divided or is proposed to bediv:i.<ied for the

l(\l;J2Qseof .disposition intQtwo or IDI;)'r$ lots, p~p~~lRiU~litsi or

~nt,e.re.st~.~n<t 'alJ~o ;Lnc'luQ,~sa:~y.;!,c.tnd wlJet1);er C-Q;ntig.lJQUJ3 .0:1:':'. 'rlpt I

.if t:,wQor nfore ,1.Qt;'~t ji.:r:e,pfferedae.. p<;i;r:tQf a OoUlmqn ;p,r.omo'ti-ona:,l
I. _.,_., _. .. _.

planQ~ ad:ve..;rti):;;t,p-Q: a,qg.. sal.e·.

r9)Th:l,~ ,~eqb';l9J¢Ahall a,PP1X tp,,~he)~;an of ~n¥

.subdivisi,on or. r!feyelopment that has not .been aElZrovedbx the

respeCt;,i,yeqQ(;iuties prior to July i ,2009. ,n

~ECTION 3. The Haw~:;i.;iR~:vis;ed·Statut'esis am~n~E;id. Py

a¢ldinw tot:1. t).,e lOa .cha:pt~r to be appropriately de:s'ignated and

1:0 :t~ad as :eo.lloWI3·~

"ClJA'T.Jt

x.J\m:>,,,,X.x.UP 1.ft;~ilU)$' lf3:'t:t<JA1!XQNi :PRJ:vATapaO;fJ;l\'l'Y

• ..1 De:fi.i.ld.,t,lQns. Fer pl:irpbseso£ this chapter 1

IIGt::l've:tntitelttehti ties" mea-tis the -State and the several
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,.':' -- .. :... ' ..

7 :~mt;lt;i-e:s other than 'the State, the 'several counties ,or the

g ;;f:~Q.e1;al :gpv,ernnre.nt .

s.

13 by providing for t:he: inspection artd.maifitetr~;fnce of 'hillsi.de'S

14 tbatpreE?ent 1.and£ailure ha~ards; by re@iring private

.1Slandownex$. w.ho are no·t $:u,bJect to -sectign6.63-:a: to IJIiti,gat:e or

16 remediat,e la~d., fa.:U,1.,'l,r.e ha~arda 'On their property,; anO"by

18' pr.operty t.hat O.oust:Lt:ttte an irtltninent tbreat to life. ·or that may'

19 cause rna:l'-6r eC.onomie los'S or envirbnfi\ental dantag'El'; provided

20' th~t,to the ,ex:t.ertt any of the fbr.e·going work is a pr.ivate

21 .respoAs:lpility, the responsibility :may 'be :enforcedbyt;he

LNR-13:(:09)
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. f:or :each day-the v'i61ationObtltiniies.

S' 3'..
'6 Qr mitigation on private prop~:rty may also be f:inanc.~d b.:y the

'7 ;!],ove.rxun.ent entl ties :bY the fo..l;l,ow;i.:ngmeans:

10

11

lZ

14

17

18

property .is ·attfacted or po:tential1y af:f:ected where the

land faiiure h~zard threatens injury to p'ersons,

,personal proper'tYt, homes, or other structur~~ that ro~y

antic.ipa.t:ed for'the r·.~meCliati()fi ot' mitigat.ion :6£ the

tand failure haz-ard..Theowrrers of each affected- .Qr

potentially affect.ed real property shall 1;)e a~ls'es$~d a.
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1 share shall be, based on the relative assessed value of

2 each affected or potentially-affected real property.

3 {2JThecO\lnties through the levyingo£ special taxes

4 purs'Uant tosl?ot:ton 46-8'0.1.

SI......"try· on priv~t.e prop~:rty. In order to <;larry out;

6 the provi'sions of this (;lhap:ter, -government offioial$ are

'1 authorized to ente.rUJ;>0:n private iProperty as maybe necessary in

8 making, at the owner's expense,anyinves.tigation, inspection,

9 maintenance, mitigation, or remediation authorized by this

10 chapter. .Such entry shall not constitute a cauSe 6£ action in

11 fa,vo;l: of tbe owner 01= tbe land.

121 -5 No duty to' act. 'l'ne gov~rmne~t anti ties have no

13 duty to mitigate. land tailure hazards exi.sting on p:t'iva.te

14 property Or to act undeit this chapter. ).\J'oac,tiOl1 or failur.e to

15 .actunder this chapter shall be construed to create any

16 liability in the gbvernment entities, Or their respective

17 agencies, offioersor employees ,for the recovery of damages or

"8 for 1:i.11Y other relief. The State reserVes sovereign immunity. for

19 any action or failure to act under thia chapter andnothlng In

20 this .chapter shall be constru.ed to constttute awaivex of any

21 imrnuni1:Y of the state.

lJNR-l13 (.09)
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2 ',in this ,Chapter ~and no order, action, or advice of the.

3 '~Gvertunent etltitiesQr their respe,ctiVe agencies or any

4 representative the.reofshallbe Cdnstrued to relieve an owner of

5, property with a laild.failure .haz'ardof the legal duties,

ti o:Olf.gat~J.ons,or l1abi.lities inoident to the ownership of' the

7. p:rQ~ertY.'rl;i:egovernme),1tenti t.~ie$ sllq,l,1 have noowner,sh;i,p

8:obligatiQns" re$ppn~ri.bilities,()rliability tor any aotion talten

9 aoysaid.go'it~rnment entit,iea under this chapter.

10 S -7.~1.,.~he. da)?artmen.t pf land an<i :natural

11 resources may adopt rules pursuant to chapter 91 for purposes o'f

12 im:t;ilementitlg :this ,chapter. II

19'5ECTIQN 4. Chapter 663, HaWaii Rev:i,;sE.!Q. Statut.'esl is

14amendeq py e;t'qdinga:n.ew part t:ope c;l.pp;ropr:!.a.tely designateda,n(i

IS 'to r~ad aSf:ollo'Ws,;

J6" :P1$'l' " l1N;tJ«'l.OVSD .XiUD.· LtUXLX'J.IY

:11 5663~A Defiu1td,ODS" As usad in this part I

18 tlNal:urallY occurring land fa:il.ure" meanS any movement of

:19 land, including a landslide, debris flow,mudsli'de,crec;ep,

20sub.si~am.;le, rook tall, an<i, elny ot;b~lI:' gx:aAual orr~pid :movement;.

~J QJ.: li;tpo" t;h~tism)tGp'1).$eQ. ,:bY alta.rations :1:;0 ,or :!.mp:r.ov~rn~Pt'a

22 t:ons:tru~ted\,i.pon, the land.

4NR-1.J (O.9)
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1 'i1Jnimprov~Q, la.nd"mer;l,m~ any l&lLd upon which tb.e.~e.:i$;no

.2, itnprovement,c,onstruct-ionbf any. str:uctur.el. bUildin~rt facility}

3 or alteration of the lanClbygrading, dredging., _or mining that

4 would caU:lir~ a p.ermc;ment chang.e in the lc~.nd area on whioh it

~$ PPOUr'S anq tl1a.t: wo\t~~o. cA~g~ the pQ,sionatural .cpp¢11 ti;'oA tna.k

6' ~~ist$ qn tb~ land.

7S6'6.3-&t.II.11Q fa:4.1~:r:. on l.1A1lWj)~ov.a ~p". Q"\J:II~(l b.ynld;,u~~l

8¢l)ndit,io',ill 1-~a);)~il!.t~. A landownersball Xl.ot b~ liablefo.rany

9 damage, injury I or harm t~o perSo:nS6r ,property :otitside the

10 bQunClari,es ,of the landowner I s land cauSed by any nat·ural1y

II QQcu~~~~~ lan.d f&i~~re oh.iginqt~~g ·on 'qp~mprQve~ ~~~,

12 :S~63-e Natural condition. For pqrposes- of this pa.rt, the

13 natu'ralc,on,d'5,A;:ion o~ land extstsnQt.witb:$.t-antiin.$Tmi,nQ:t'

14 improvements i suc:h :a-s. the ins:tallauion orma:intienance Ofut:illty

1-5 poles; f.ences I and .slgnage;;ofi minor alter-ations 'tll:tdertaken for

1(j the. prese:t-v:at:ion or prudent manag:emeitt ,6f' thetinittlproved land.,-

1'1 ,$1).~h as the inst-all:Ci-t-ion or· maintenance oftr-ails or p.athways or

1$ ma;intenaX:J;oe'a:otivij;ies, 'S:\lch Cj;ls .for:es-t pl~nti-ngsandw:eed,

19 hrush ,roc}{, boulder I or tree removaL iJ

20S~diIl:tOn ,5. !1'~is ActdO'~s not aft.gct rights' and duties t·hat

2-1 "'at··· :i:I ..... ltie d 'th +-: were in--' . '''d .. d ... ' d'-- . +-h t·· -- ..
> mur,eu, pena· .. >;> a.... . curre.. f an ~rocee.l.ngs.\oia·wer:e

22 hegun, before i-ts.ef·f:ective date.

I.iNR-13( 09)
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l $ECTI'O:t'l' 6. In codifyi.ng-the new sect'ionsadded by ;sectlon

4t:henew sections in this AiJt i

s SJtCt./;'J::ON 1'. ~ew '$.·tat1J1;;o~y :material i.s. M<iE;lt$-qq'.t'.e~.

(t. SEOXrQU '8;.'l'h:ls Ac,tsh~ll t~ke eff-ecton ,\;fuly 1, 2:009.

1

9

- '"',.,

JAN "62009



Repeart: T-1tlei
lJaI1d Failtire;,1.iabili'ty;pri.vate l?ropert:yMitigation

DeSCX-iJ)t-:LOJ2"i
Requires precautionary actions imposed by the counties for
development iilpobentially hazardous areas; removes the
liahility of; landowrters regarding rtatux9-1cQndi tionJS ,on their
la.nd that cause damage mutsIde 1;.he, landiqnd gives government
agencieSt:A~ a\J1;b.orft,y t9 mitiga:te .Q;"lCegw.:l,re miti,.ga,t~on of l~m;i
';f;;tilu~~ 1'la,zards <m :privat-e; prppe;J;t:y.

LNR.,.13 (09)



TITLE~

JQSTIFICATIONr

qU9TIF1CATIQ~ SH~ET

Xl) :tteq:l.1i);~ t:he Gou:nti·e.s to~dQp.t

~)tdinan.0~$· that-re.guix-G· a sUb~-ivi.d~;r Q~

.d.~velQpar of ~rQp.erby or a. builder of .a
newst.i;uClture~ t..ha.t has or is subjeot
to ha'.zs-xoousrQckfal1 o.r. landslide
,oortdit'io:ns:.{ to ooiidutft ;a ~lop:e, stu.dy or
r,is'kassessmenti.or both c.r:eate
appr,opriat'e htl.fter zbnes or implement
..ot·her appropriate mitigati.6nmeasu:res,
and to provide .nQt:ict;l of the ri.a·kto
f~ture .homeQwn~r~ ~~p~rsons in the
Y,i~Gin.it.y 0:£ the p;r;QP~;t:'t;y{

(A )Wo i::r·~~t'e cQ.nCl~tio.nal :prot'~Gt;L.on ~r..Qm

liab.:fl.;i.t:~t to·.t'wrivate l;iX(q p\1101iO
landQ.wners wn.en a lan.dfailuree~ent P;:$

'a res:ulbof ·natur:ia.l cond'itions on
uninrp·;roVeo. l-a..nds caua.es damage." injury;
:or harrnto persons or prGperty:on..
ad'J'ac'entbi> nearby·· 1'I'rbn er'ties' and\' V ~ t

(3) To: prov-ide government agenci..es the
authori t:y to in! tiga:teorrequire
mi,ti:g·at.:Lon: of ian" ;f~ilure· hagards on
private prop.ertyan~ prpvide for the
mit~g~tiQnor rem~~iat~on ~qsts to be
:a~~e~'$.~d on t;;h.eaft;ecte~pr.Qpert:y

pwne~~ 'OP- <ll; };>)';Qt'at~ ,basis .•

,ACid a n~wsa<::tton 't.ocha);i:ter 46,liawaii
'f{evHl'e.d St~atutes (l{~S),i 'add anew chapter to
ti:tle :1'O( HRS j and add a new,part to, ohapter
603, 'HRS.

The State's, :rtiit'tii:ral beauty. is preserved for
fu·ture gener,ati6ns' :by the Department'S
·a·ffoTts, to,proteot and pre$'erve stats :l'ands
in its original condition, ·and also in
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significant parti by the cooperation of
.prtv:at,~ landowners -who own and main.tain
large tracks of pristine lands in their
natural state. For private landowners, many
'of these larl.dsare conservation lands and
not qppro]iJriat.e for development. Continued
~xpos~re to lawsuit or request~ to mitigat~

QrCompens,ate for l:'1arm or inj1.lry 9a\1Se(i on
:u:n;i;mpr(:l'vedl~nds may :force many landown,ers
to sell prdevelQp these lands to Cover
liabilities, or 'sel);' o:ltt.u:rn ov-er tande t·o
'the:$'tctte or other government entities to
avoid and shift liability to the general
p.ubllc:.

In recent years; highly publicized incidents
occurring-at Sacred FaT1s, Nuuanu (Onishi),
Makaha, Palo10, and Niuhavec:teated a
heightene{l;awaren.ess of the risks of land
tailureevents tOllfe, limh, and prQperty.
Many of those incidents haveresulteC'i in
substantial coe't to tlle landowner ;tn tl1e
'fol:tnof,judwnents and roi.tigatione.xpenses.
The Department; other state and county
agencies! ,ami private land0wnerSal=e
in~reasingly being called upon to mitigate
additional reported hazards occurring in
na,t.tl't:al conditions ort theirunitnproved
lands.

Due to the vast amount of unimproved larids 1

and the state policiest.o maintain these
19.nd$ in their natural state, dangerous
natural conditions occur thrQughout the
State that could ,expose landowners to
l:labillty. ResOUrGes' to conduct a thorough
assessment of the r:Ls~ on al.llands are not
available·.

Addi:tionaJ,.ly; e}tpansionof urhan sprawl and
zt>t1tng' approvals by-bOunty-agencies have
allowedu:rban and residential dev.elopment to
expand intoandadjacertt to many areas
susceptible to land failure or rockfall
,hazards. Many of ,thev:al1ey walls adjacent
to established. andproposed~ubdivisionsin
the St~tt~ ;are extremely steep and
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suscep.tible 't~b. land failure. As' the state.is
pbpulati~n grows and the pr~ssure for
development lncreas.eS,the lack o"fbpen
areas' will fore·a developrnent intO- ,area'S with
natural hazards that threaten the ~atety of
'fut\lre: homeowners ,and ·t1l~. ;general public.

-Whose' tb:r:e.at's to publ;L.o. saf~tycan and
~b.Qu)'d· be.cont.:ro.lled at the 'time of
qev~~lppm~rit oX' n~wcpnst:ruotio.n·. :'1'be
pep.a~tment i$ advocating a more proactive
appro.ach to:managingriskof .harm to the
public 'from nabu·t,:al rockfall and landslide
haz&fd..s.

Most of the $ciertti:fitcommunity is in
agreement that the ~1l;tate;'s geologi.:c
con~iti9n~from'VQlcan£9Qrigin{i:! cqml;>fne<l
with the .?J.bunciance of ra.inf~ll :~nsv.re.s

GQnt;i'n\l~da.n(l lncre~singocc:u.~,renp~o~J..Q,nd

f·ai4U~~events. t1:lro'!l9'hout tne State-as our
mCrln1.\i,ta.,ir:ts '$0.0., 'slope$. natu.rally ero'de.Many
of tll~ va.JJ,;ey wa,J.1.:s~~d aoelJ,tt,Q es.tablis.heo.
sUbdivisions :Ln. the $tat'¢ aJ:'~ ~~tremeXy

steep and $usceptibleto' land fai~ure,

Addit:Lohal1yleach island has i.tsown
par.ticula'rpt;(iblerns and i.ssues ass.oci.ated.
with .its uiii@ege610.g;ic c.harac.teristics.
FbI' examp.le, the TslaIidbf HawaiI has a
;greater £r.equ'ency 6£ earthquakes that can
trigger rockfall events.

A l:!.m±t~Q.~Q:rt lia};)ility~x~mpti9n tor. t:n-~

State :wa.$Qreat~dl:>yAGt 8~ 1.s.:e~$~QP lJ~W$ ot
Raw&ii2003, fQrharlll o:r:inj,uryoau$e,d on
;Lmpr9V~d pubJ,.;;io.- ],iano.s Cb.as ic.ally, s te.,te :and
oount,)!' par'k:$(H'l..~, tb~ f?tiate~l':i,de trail and
acees.s sy;$t,emLThe 'extst,tng t,o:rt :Liability
exeIt\1;:!tiotiS 'may-not ·ade·quately address or:
apply· ,totbe, soenario. where· a dangerou.s
ocondit:iooorisi'natJ:ng f:tom public lands is
th~causebf datnag-:e-

"
inJury" .or harm on

adj acent or nearbypr:6perties. Act :8·2 .does
not ,cover liability on private property.

fo+, tlI¢'IJ~p~rtme.nt:!'!J.I1bllq.get.ed ~?cp~ndi tuxes
to ,miti9'~te' t;hes..e t:vP~so:f ba~~r:t::d$ wil-l
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~ventually .cripple the Department's
op~ratlonalbudgetby diverting critiCc;ll
funds, ne.eded to sus·f;ig.:inits management
;!t¢$'ponsi,:Qil;Lties, to Gost;.ly emergenoy
mitig'atJ~n:prp..:i~qt$. l'1.t1$. fact is
e~:ao·erb'ated .b.¥ th~diff.iotilt doWl'ttu"rn in the
state and. nationa1eco.nomy that threatens
essential.servittes and j bbs . The typical
coSt. for r oeJkf:al1 tni tig:atiofi proj edt'S
usually Xl:lnS in Ehemill:Lans . 'By example i

the current: estitnated C:OS.ts fo.r Kamo .Mal
hillstde:: :and. the: old; PuunuiQuarry projects
are $2:,100,000 and $1,760.,000, respeGtively.
:tf eithe~ c&s~'h~d inVGiJ.ved~n in~iqent.
r~·s1,l.lt;inW';ln ,in.:Jll:iryo;r Ci$ath, tne ;Litigation
and j.u'd'gmentqq~ ta alone w.ould .havefa:t7
~c~sqedth.e miti,gattio:no:O'sts aUQ ser:iou'Sly
impaot,ed theSta.te' sfis<:ra.l hea.ltb.

L~nd fail:u1.7e hazards (1)t). 1,'5ri-v$;te landspos:.ea
unique public safety issue for down slope
lahdbWflersand the generalpUbllli'l. Mlo.wner
,o.fprivateproperty that is 'found to contain
a land failure 1'iazar<1is like'ly to take no
;acti'on in hopes that nothing-wilT happen
during f;.heQwne:r. I s t'enuI'e of 9Wf1er.ship. It
is' unclear whether and hpw-sugh QWIler can be
oQmp~l.l.~d t;Qq.4<,i~~sIi> tb~ baz;a1<'danq ens1).):e
tl!ll$l '~fa:fetypf tue th~·ea·tened .n~a;r;1:;)yproperty

QWIle;rs·"n<l t'llegenera·l pUb'lic unde,rextr3tlng
laws.. Cla.rifying the authority of
gove.rr.utlenta9~(:!ji.~s to intervene. in such
;sibuatidXJ:SQJ:' t''e¢.!uire a.c.tion by the bwnex- 0.£
the, propert,Yw.i th the land ·fai.li1:t:e hazard,
and providing ror shari:ng- 'of the costs among
affec,ted 'prbp,erty owners ,'establishes a
reas.tn'lab.1es.~61ut.i.on that will not 'bankru.pt
the State while promotingptibl1-csafe;ty.

Thi$ 'bill would:

(lJ l;?rovid,e. g. ~e~s()I):j:I,ple !!l,nda:ttprd@le
meanstQ e:m3u,re th~t future ux:pan
a~ansiQnana new~Qns.ttuction wilIn-at,
add to the onQ'o:in~r prClolem of rockfall
and lap.<'lslide h~~~x:d$ ill populated
areaSi



en

~l;J..,~via1;~ the need, for the landowners I

and cbe Pep&t"tIDent;:1;n, ,p:a:r:t:;,1Qu1.a:t:1 to
~~balJ.~t tl1:e:ir 'lim5,ted f1.1.nds a,nd
;tes.~ur.¢e:s(>n t:h~t:a:s)c 0:1: miti9'~ting

t'is'kS~$'so(.j:iateti wi:th. naturall.y ,
occurring' ha~ardou$~ condit'i6us ,and
a:ll<D:wtl1e,ne.partmerttto fOCUS them 011
itsprimat::ymis:sioh of managing state
parks, forests, and public lands
affect :tv-ely; .ana

Jil.+.9.vi¢.l.e government agenciep the
aut.b.Q...ll'.1.t;yt;;.o xnitiga:te, Or r~mediate,or
PP~b,Q~:r.equ:iJ:'~ mj.;t:.t9~tiqp()r
r~me'd.iatico~; :QrOQth:,of land ;failure
ba~ard~ on ,pr.iV'l;l::te :property, and
eat.abllsh :p. p~ocedur:efor ass.ess 1;0,9' the
1lti-bis;ta'tion ¢r' r~.medlation costs on tbe,
)?:rope:;rtyowtlersb$nefit.in.9 from such
abtitin/ on a pro rata. basis.

ImEabt on the .pUblic: w.Ciuld protec:t
homeowners'and. occupants in future
sUbdivisdc;ms and. other development projects
:f:(om r.o·ckf-al1 and .lands·li-qe hazard~ tha't may
be in the vIcini~y ofs-uchprojacts. Would
:reduoe· th~ circ\iJ.f!\l?t.qn(}~{3 ood~:r "W,1;1.1011 pri,vate
;tando.wneXsw.QQ;J.,d.,t4:rou~hnQ f,~w t of. tb~i:r
()WD,.bep;l,ac.eo,in. th~ p'ositJ.Qrr of; p~i·ng

liable,J:'or~nd bavin~;J t'o e~endlarg~ swns
:0£ money to .mit'i~ate :rockfall an~ It;tndslide
ha~ards on :thei);": lands that Subjee:b .inl1ocell,t
ti>~·r5.o.tis: onadj:a,¢ent propertJes tlj harm;
inj'ury .01' wor'se as a result 6 f imprudent t

itiiap:r;;ropt'iat,e ·or: ina.dequate planning.
under mostc1.ro:umstances;the public will
nO.t be:' able to make. el£titnSor briIigsuit
again~t a property6wner :t.or naturally
O"ocu-rrlng :roc:kfali and other land failure
:eveuts. Wl';d:,!? 1:;)111 wO\lld protect p,l:"ivate
~¥Qp:~~t,¥ Ow;tl,er.$ ~rQtn l-l~pt.li t;y ~OJ;"' la,nd
failu,re on pr'j.v~te lJniropx:ovedoont:?earvat;ion
lands" 'I'hlshil-l wou:I,:d a,l.so a;llow
government a~en~ies ~o add~esa land failure
ha.~ardE{ on ptivat,e lands and pass: th.e ~Qst



GElNERALFUND:

OTHER FUNDS':

PPB$ 'PROGRAM
P-SS10NATION1

O'!'HElt. AF.·FECTJ!lO
AGENC;t~E.S ~;

EFFECTIVE DATE:

ot p~~~ ~ption$; Qn to ~f£~~t~Q 1~n.d0~e~S

W~O b~nefit {~~m s~Oh aotiou.

;tij\~aft .P:n, .the .~~pat:t;;.mentqn(tothera.gendi~$:

sirit.ila;tl:y' with private land,bWilers , would
f'ediutl~ 'the ~ireumst.aIlCies under ·Wh.:Lchthe
Depart:rrt~ht and other- stabe and. county
ag,e1'l.cleEl may be l.f'ab1.e f·or or would havet6
~xpend res;o.ur,ceS to mil:igate r.ockfall and
1-A;m~li4e. ha.Z'ards aSllh;:'ciated w:tth p:ublic
l'a.-nds t;.hp,thappento be $£ t.\1i;lteCla<ija:Qentt:o
;new<1.eve.l:Q:pmen ts. Thi$ bila, WQu.ld also
,I?~Qteqt ~ne Pel;:>art;ment;.qc:n;o otb~:( 'sta.be ap;q.
~ounty agep,qte$ frQIt\lJability tor land
failulr~Q)::\ ,p~lic l~Q,s >q~Ei ~{!.sult. 'Of
i:lii:ftut:al<:londltions.. l'hj,'~ .billwdUld
alleviabeehe need tor 9.0\te..rnme:nt ag$ncies
to exnaus'ttheir fJJ.fidsan'd xesotir~ces0nthe

t.asko,'!: mJ:tigatiIlg:tiskS assoo'iated with
'filatur.al1y.'od,CJtit':ring ha,zar<ious cohdi tiorts ;
.ana focuschem ,o'rtth.eirresp'ective primary
,coremissJ:btiS. Elimination of: ;such
unanticipated c.os't it:ertls ·t·hat can constltut·e
.~ f,i>ign:Lfiqant p.ercentage ofana;l;rePQy,l$
pve..r'all puag:et;: WQ\.lltlgr~atlY' ;~:mbe.p.(;;ath~

,Stat~,faabi:L!ityto. plan~·t$ ;b,udgetin a
flaca:l.l}r '$Qundm~nn,~):", Tb,:i,s picl1. alsp
p~~v$d~$ 9Pv~nment ~Q~rrc~eath~ ~uthQrit¥

t'o addres.:s l.ian.d f:a.-il,'U,:re h~z'a;rds on private
lands: witb:ou.t deplet:ing limi t:ed 'S~ate

,r,e'Sources ftO do 'So.

None..

None.

LNR IG1: LNR4'02: .LNR8bilk

.Pepartme.nt ox th~ ~tt'Q~n~YGen.e-ral.1'

'X)~pa.:rt:,m~nt-Q.f t.h.~AQco®til'):~ &ndGen~ral
Se-r-vices, th:;Jj)arbment Qf TransportatioIi,
Department Qf'Rawai.i.an $IQm~ Lands, office of
Rawai'iatt 'Affa.i.ra, oounties.

July 1,; 2:009,.
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DEPARTMENT OF PLANNING AND PERMITTING

CITY AND COUNTY OF HONOLULU
650 SOUTH KING STREET, 7TH FLOOR. HONOLULU, HAWAII 96813

PHONE: (808) 768·8000 • FAX: (808) 768-6041
DEPT. WEB SITE: www.honoluludpo.org • CITY WEB SITE: www.honolulu.gov

MUFI HANNEMANN
MAYOR

DAVJDK. TANOUE
ACTING DIRECTOR

ROBERT M. SUMlTOMO
DEPUTY DIRECTOR

February 2, 2009

The Honorable Ken Ito, Chair
and Members of the Committee on Water,
Land, & Ocean Resources

State House of Representatives
State Capitol
Honolulu, Hawaii 96813

Dear Chair Ito and Members:

Subject: House Bill No. 1002
Related to Zoning

The Department of Planning and Permitting opposes this bill.

If this bill becomes law, the counties will be required to enact zoning ordinances
which will prohibit residential, commercial, or other intensive use of a lot which is deemed
subject to the potential of landslides and rockslides, and to designate buffers around such
areas,

The bill is unnecessarily harsh and heavy-handed. Specifically:

1. The bill does not have technical basis, as there are engineering solutions
that can mitigate these natural hazards and render a parcel useful for certain
purposes. Thus, every property's potential hazards should be evaluated
individually against reasonable engineering solutions, rather than be subject
to an across-the-board ban on development.

2, Engineering and mitigation are already part of the subdivision process. Each
parcel of land is unique, and individualized mitigation based on engineering
reports and studies may render a parcel useful for certain purposes on a
case-by-case basis. The added layer of land use regUlations proposed by
this bill would unnecessarily burden the county with liability for private
development where mechanisms already address the concerns raised in the
proposed bill.
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3. Having designated lands as having potential for slides and creating a buffer
wide enough to protect persons from "any dangers to life, health, safety, or
property" appears to yield the possible effect of rendering entire properties,
and perhaps adjacent ones, without any economic use. This will expose the
counties not only to claims of inverse condemnation, but also claims that the
county has been arbitrary and capricious -. no regulation can ensure
avoidance of any or all dangers.

4. It might add unreasonable costs to developers. These costs may affect
affordable housing projects or be passed on to them. Continuing efforts to
expedite and streamline the permitting process may also be affected.

5. We question the requirement that the regulation must be enacted as a
"zoning ordinance." County planning and regulatory frameworks are not
identical. It may be that the more appropriate vehicles are regional or
neighborhood plans that direct zoning. Or, it may be more logical to adopt
as an independent regulation apart from the zoning code and zoning maps.

6. This is an unfunded mandate. The cost of examining every property for its
potential for landslides and rockslides, and developing the appropriate buffer
zones and regulation, is estimated to cost over half a million dollars. Given
the current economic climate, it is unreasonable to expect the counties to
cover this cost.

7. The proposed bill is ambiguous and difficult to enforce. The HRS § 46-4(d),
as amended, provides: "Each county shall ... require a sufficient buffer zone
to protect persons from any dangers to life, health, safety, or property." This
section is not clear on where the buffer should be (e.g., on the affected
property or adjacent property), how "dangers" should be determined, or who
"persons" are (e.g., the general public or only adjacent owners).

In conclusion, while we recognize its purpose, HB1002 places an unnecessary
burden on the counties, and thus, we respectfully recommend it be filed.

Thank you for the opportunity to testify.

Very truly yours,

h" David K. anoue,cting Director
Department of Planning and Permitting

DKT: jmf
Hb1002-mft.doc



Testimony for HB1002 on 2/2/2009 9:00:00 AM

Testimony for HB1002 on 2/2/20099:00:00 AM
mailinglist@capitol.hawaii.gov [mailinglist@capitol.hawaii.gov]

Sent: Friday, January 30,20094:16 PM

To: WLOtestimony

Cc:

Attachments: HB1002 - COH testimony in Nl.pdf (66 KB)

Testimony for WLO 2/2/2009 9:00:00 AM HBI002

Conference room: 325
Testifier position: oppose
Testifier will be present: No
Submitted by: Joseph Kamelamela
Organization: Office of the Corporation Counsel, County of Hawaii
Address:
Phone
E-mail
Submi e

Comments:
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NOLAN ~IORIWAKI

RrBsidenl
Bricklayers II Csrsmic Tile 5'llals

lcc31'1 &PlasiererslCernent
MBoons Leesl 530

JOSEPI-lO'CONNRL
Vice msfriflllt

kor. WO:KilfS Locll! 625

DAM1_tl T.I<, KIM
F!r~"';{fJ Secte!1!JY
Inlema!ional Bmiherhood of
!:tec:rlcal 'No(~~., L~ 1186

ARTHUIl TOLiiNllNO
TresSl..Tlir

HAWAII BUILDING AND CONSTRUCTION TRADES COUNCIL~ AFL~CIO
GENTRY PACiFIC DESIGN CENTER, STE. 215A' 560 N. NIMI'TZ HIGHWAY, #50' HONOLULU, HAWAII 96817

(808) 524-2249 • FAX (808) 524·8993

January 30 t 2009

Honorable Representative Ken Ito, Chair
Honorable Representative Sharon E. Har, Vice Chair
Members of the Hause Committee on Water, Land & Ocean Resources
Hawaii State Capital
415 South Beretania Street
Honolulu, HI 96813

Dear Chair Ito, Vice Chair Har and the House CommIttee on Water, Land
& Ocean Resources: '

Sh••1Malal WOr!\OOi fA Uml293

MAl.COl.M K. AHl.O
Setg;Jent-MArms
(;a;pBf. U(;O!OO1l\;\ Softi11t
!..celli 129B

REG!NAL.D CA.STANARE;S
TruStii9

RE: IN OPPOSITION OF HB 1002
RELATING TO ZONING
Hearing: Monday, February 2, 2009, 9:00 a.m.

Plumb.rs & Filters Leeal 675

T!!AJ)OEU5 TOMEi
Ele,ator O:>r.elro~"rs Loc81126

JOSEPH BAZi:MOR£
Or/wall. Tspel"a, 8: Fl.'1iBhers

l..ocaJ1944

RIcHARD TACGERE

Glazlarn, AIChl:eCtural Merel &

GlatSlllorkBrs Local Union 1889

~AUGHN CHONG

~oolefS. Wai.ollp;GQfu11; '" A!C>;Id
!l'orl".ers Volled IJnlcn of P.oofer.:
.oc;:l221

3AfNAYCOCK

l..~ilerm3KQIS, 1r000smp !3UiOOrs
.oosi 62'1

YIlH KINNeY
~slri::1 r,(JIJOcif 50

'.in1Brs & Allilid Trades
0I;;;l 1791

AlANI MAHOf
loerall-.g englneera Local 3

~OilARi) $Ee~E30S

,iBfilslo.olli A..ce. of

~at & FI')s1InSlJl3tO~

Ailiad Worl:eiS lO'il1132

For the Record my name is Buzz Hong, the Executive Director for
the Hawaii Building & Construction Trades Council, AFL-CIO. Our
Council is comprised of 16-construction unions and a membership
of 26,000 statewide.

The Council OPPOSES the passage or HB 1002 that requIres each
county to enact zoning ordinances to protect against land slides
and rock slides.

Thank you for the opportunity· to submit this testimony in support
of HB 1002.

Sincerely,

William "BUZZ" Hong
Executive Director

WBH(dg

Skilled Craftsmanship Makes the Difference.
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