
THE SENATE
TWENTY-FIFTH LEGISLATURE, 2010
STATE OF HAWAII

S.B. NO.
2001
S.D. 1
H.D.1

1

2

A BILL FOR AN ACT

RELATING TO TAXATION.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

PART I

SECTION 1. The legislature finds that due to the dismal

3 state budget situation, there is a compelling public interest

4 for the early termination of tax credits that result in

5 significant tax expenditures. Therefore, the purpose of this

6 Act is to address taxation by extending the research activity

7 tax credit and terminating early the technology infrastructure

8 renovation and high technology business investment tax credits.

9 PART II

10 SECTION 2. The purpose of this part is to extend the

11 research activity tax credit.

12 SECTION 3. Section 235-110.91, Hawaii Revised Statutes, is

13 amended by amending subsection (j) to read as follows:

14 n(j) This section' shall not apply to taxable years

15 beginning after December 31, [2010.] 2011. n

16

17

PART III

SECTION 4. The purpose of this part is to terminate early

18 the technology infrastructure renovation tax credit and high
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1 technology business investment tax credit prior to their

2 statutory repeal date of December 31, 2010.

3 SECTION 5. Section 235-110.51, Hawaii Revised Statutes, is

4 repealed.

5 [" §235 110.51 'l'eehBslsgy iBfrastrueture reBs'JatisB taJE

6 ereait. (al There shall be allm.·ed to each taJEpayer subject to

7 the taJEOS imposed by this chapter, an income taJE credit ',,'hich

8 shall be deductible from the taxpayer I s net income talE

9 liability, if any, imposed by this chapter for the talEable year

10 in "ihich the credit is properly claimed.

11 (b) The amount of the credit shall be four per cent of the

12 renovation costs incurred during the taJEable year for each

13 commereial building located in IImmii.

14 (c) In the case of a partnership, 8 eorporation, estate,

15 trust, or any developer of a commercial building, the talE credit

16 allowable is for renovation costs incurred by the entity for the

17 taxable year. The cost upon 'ilhich the talE credit is computed

18 shall be determined at the entity level. Distribution and share

19 of credit shall be determined pursuant to section 235 110.7(a)

20 (dl If a deduction is talwn under seetion 179 (,.-ith

21 respect to election to elEpense depreciable business assets) of

22 the Internal Revenue Code, no talE credit shall be allmved for
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1 tfiat portion of tfie renovation cost for '..'fiicfi tfie deduction is

2 taken.

3 (e) ~fie basis of eligible property for depreciation or

4 accelerated cost reco'Jery system purposes for state income talECS

5 sfiall be reduced by tfie amount of credit allmmble and claimed.

6 In tfie alternative, tfie talEpayer sfiall treat tfie amount of tfie

7 credit allmmble and claimed as a taxable income item for tfie

8 talEable year in ufiicfi it is properly recognised under tfie metfiod

9 of accounting used to compute taxable ineome.

10 (f) ~fie credit allmwd under tfiis section sfiall be claimed

11 against tfie net income talE liability for tfie talEable year.

12 (g) If tfie talE credit under tfiis section elweeds tfie

13 talEpayer' s income tax liability, tfie excess of credit over

14 liability may be carried fonmrd until el(fiausted.

15 (fi ) ~fie talE credit allm,ed under tfiis section sfiall not be

16 available for taJEable years beginning after December 31, 2010.

17 (i) As used in tfiis section.

18 "Net income talE liability" means ineome talE liability

19 reduced by all otfier credits allmmd under tfiis cfiapter ~

20 "Renovation costs" means costs incurred after December 31,

21 2000, to plan, design, install, construct, and purcfiase
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1 technology enabled infrastructure equipment to provide a,

2 commercial building ',dth technology enabled infrastructure.

3 "Technology enabled infrastructure" means.

4

5

6

7

8

9

10

11

12

13

14

+±+ High speed telecommunications systems that provide

Internct access, direct satellite communications

access, and videsoonferencing facilities,

+.a+- Physical security systems that identify and verify

valid entry to secure spaces, detect iw:alid entry or

entry attempts, and monitor activity in these spaces,

-\-3+ Environmental systems to inolude heating, ventilation,

air conditioning, fire detection and suppression, and

other life safety systems, and

-f4+- Bac]EUp and emergency electric pm,er systems.

(j l Ns tm,payer that claims a credit under this section

15 shall claim any other credit under this chapter."]

16 SECTION 6. Section 235-110,9, Hawaii Revised Statutes, is

17 repealed.

18 ["§235 11ll.9 High technelogy business investment taJE

19 credit. (al Thcre shall be allm:ed to each taJ,payer subj ect to

20 the talECS imposed by this chapter a high technology business

21 investment tm, credit that shall be deductible from the

22 tmE]Jayer's net income talE liability, if any, imposed by this
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1 chaptcr for thc talmblc ycar iB "hich thc irrvcstmcBt ,ms made

2 aBd the followiB§ four years provided the credit is properly

3 claimed. The tale credit shall be as follmm.

4 +±+ lB the year the iWJ'estmeBt "as made, thirty five j?er

5

6

7

8

9

10

12

ceBt,

-f-il-J-- lB the first year follmviB§ the year iB 'dhich the

iBvestmeBt ,ms made, t,••eBty five per ceBt,

-\-3-J-- lB the secoBd year follmJiB§ the iWJ'estmeBt, t·..eBty

per ceBt,

-f4-J-- lB the third year follmviB§ the iWJ'estmeBt, teB per

ceBt, aBd

-f-5+ lB the fourth year follo"iB§ the iBvestmeBt, teB per

13 ceBt,

14 of the iBvestmeBt made by the talepayer iB each qualified high

15 techBolo§y busiBess, up to a maleimum allmJOd credit iB the year

16 the iWJ'estmeBt 'das made, $700,000, iB the first year follm:iB§

17 the year iB "hich the iBvestmeBt '.ms made, $500,000, iB the

18 secoBd year follmJiB§ the year iB ,.hich the iBvestmeBt ,faS made,

19 $400,000, iB the third year follmiiB§ the year.iB "hich the

20 iw,'estmeBt \fas made, $200,000, aBd iB the fourth year follmiiB§

21 the year iB '.hich the imrestmeBt ,faS made, $200,000.
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1 (b) The creait allmwa unacr this scction shall be claimea

2 against the net ineome taJe liability for the taJmble year. For

3 the purpose of this section, "net ineome tme liability" means

4 net income taJe liability reausea by all other creaits allo,.vea

5 unaer this chapter. By accepting an iff'vestment for \lhich the

6 creait allmvea unaer this section may be claimea, a qualifiea

7 high technology business consents to the public aisclosure of

8 the qualifiea high technology business' name ana status as a

9 beneficiary of the creait unaer this section.

10 (c) If the tme creait unaer this section eJweeas the

11 taJepayer' s income taJe liability for any of the five years that

12 the creait is takcn, the mwess of the taJe creait over liability

13 may be usea as a creait against the taJepayer' s income tme

14 liability in subsequent years until mEhaustea. Every claim,

15 incluaing amenaea claims, for a taJE creait unaer this section

16 shall be filea on or before the ena of the t\lelfth month

17 follmving the close of the taJmble year for uhich the creait may

18 be claimea. Failure to comply \lith the foregoing provision

19 shall constitute a waiver of the right to claim the creait.

20 (a) If at the close of any taJEable year in the five year

21 perioa in subsection (a).
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1

2

3

4

5

6

7

8

+±+ The business no longer qualifies as a qualified high

technology business,

+£+ The business or an interest in the business has been

sold by the tm,payer investing in the qualified high

technology business, or

-f-3-J-- The taJEpayer has Hithdra\JB the tmEpayer! s investment

\Jholly or part.ially from the qualified high technology

business,

9 the credit claimed under this section shall be recaptured. The

10 recapture shall be equal to ten per cent of the amount of the

11 total taJE credit claimed under this section in the preceding two

12 taJEable years. The amount of the credit recaptured shall apply

13 only to the iw.restment in the particular qualified high

14 technology business that meets the requirements of paragraph

15 (1), (2), or (3). The recapture provisions of this subsection

16 shall not apply to a taJE credit claimed for a qualified high

17 technology business that does not fall within the provisions of

18 paragraph (1), (2), or (3). The amount of the recaptured tmE

19 credit determined under this subsection shall be added to the

20 taJEpayer! s taJE liability for the tmEable year in \thich the

21 recapture occurs under this subsection.
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1 (e) Every taJEpayer, before Iqareh 31 of each year in "hich

2 an investment in a qualified high technology business ',ms made

3 in the previous tmeable year, shall submit a Hritten, certified

4 statement to the director of taJeation identifying.

5

6

7

8

9

LO

11

12

13

14

15

16

17

18

~ Qualified investments, if any, eJEpended in the

previous taJEable year, and

-f>J+ The amount of tmE credits claimed pursuant to this

section, if any, in the previous taJeable year,

(f) The department shall.

~ Iqaintain records of the names and addresses of the

tmEpayers claiming the credits under this section and

the total amount of the qualified investment costs

upon which the taJE credit is based,

-f>J+ Verify the nature and amount of the qualifying

investments,

~ Total all qualifying and cumulative investments that

the department certifies, and

+4-J-- Certify the amount of the tmE credit for each taJEable

19 year and cumulative amount of the tmE credit.

20 Upon each determination made under this subsection, the

21 department shall issue a certificate to the taJEpayer verifying

22 information submitted to the department, including qualifying
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1 iWJ'estment amounts, the eredit amount eertified for eaeh ta],able

2 year, and the eumulative amount of the ta], eredit during the

3 eredit period. The tm,payer shall file the eertifieate ·..·ith the

4 ta],payer! s tm, return \lith the department.

5 The direetor of talEation may assess and eolleet a fee to

6 offset the eosts of eertifying ta], eredits elaims under this

7 seetion. ~ll fees eolleeted under this seetion shall be

8 deposited into the tm, administration speeial fund established

9 under seetion 235 20.5.

10 (g) As used in this seetion.

11 "Imrestment tm, eredit alloeation ratio" means, 'lith

12 respeet to a ta],payer that has made an investment in a qualified

13 high teehnology business, the ratio of.

14

15

16

17

18

+±+ The amount of the eredit under this seetion that is,

or is to be, reeei.".ed by or alloeated to the ta],payer

over the life of the investment, as a result of the

iWJ'estment, to

~ The amount of the investment in the qualified high

19 teehnology business.

20 "Qualified high teehnology business" means a business,

21 employing or o·.ming eapital or property, or maintaining an

22 offiee, in this State, provided that.
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1

2

3

4

5

6

7

8

9

10

11

+±+ Hore than fifty per eent of its total business

aetivities are qualified researeh, and provided

further that the business eonduets more than seventy

five per eent of its qualified researeh in this State,

~ ~4ore than seventy five per eent of its gross ineome is

derived from qualified researeh, and provided further

that this ineome is reeeived from.

+A+ Produets sold from, manufaetured in, or produeed

in this State, or

+&} Serviees performed in this State.

12 "Qualified researeh" means the same as defined in seetion

13 235 7.3.

14 (h) Common 1m; prineiples, ineluding the doetrine of

15 eeonomie substanee and business purpose, shall apply to any

16 investment. There eJEists a presumption that a transaetion

17 satisfies the doetrine of eeonomie substanee and business

18 purpose to the eJEtent that the speeial alloeation of the high

19 teehnology business taJE eredit has an investment taJE eredit

20 ratio of 1.5 or less of eredit for every dollar invested.

21 Transaetions for whieh an investment taJE eredit alloeation

22 ratio greater than 1.5 but not more than 2.0 of eredit for every

SB2001 HD1 HMS 2010-3038
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1 dollar invested and elaimed may be revie.,ed by the department

2 for applieable doetrines of eeonomie substanee and business

3 purpose.

4 Businesses elaiming a taJE eredit for transaetions with

5 investment taJE eredit alloeation ratios greater than 2.0 of

6 eredit for every dollar invested shall substantiate eeonomie

7 merit and business purpose eonsistent ,lith this seetion.

8 (i) For investments made on or after Hay 1, 2009,

9 notwithstanding any other la',J to the eontrary, no alloeations,

10 speeial or othenJise, of eredits under this seetion may eJESeed

.11 the amount of the investment made by the taJ~ayer ultimately

12 elaiming this eredit, and investment taJE eredit alloeation

13 ratios greater than 1.0 of eredit for every dollar invested

14 shall not be alloued. In addition, the eredit shall be allm.'ed

15 only in aeeordanee vJith subseetion (a).

16 (j) For investments made on or after Hay 1, 2009, this

17 seetion shall be subjeet to seetion 235 109.5.

18 (lE) 'Phis seetion shall not apply to taJeable years

19 beginning after Deeember 31, 2010. II]

20 SECTION 7. Section 241-4.8, Hawaii Revised Statutes, is

21 repealed.
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1 ["§241 4.8 High teelmelegy business investment tan eredit.

2 (a) 'rhe high teehnology business investment taJ( eredit provided

3 under seetion 235 110.9 shall be operative for this ehapter on

4 July I, 1999.

5 (b) For investments made on or after Hay 1, 2009, this

6 seetion shall be subjeet to seetion 235 109.5."]

7 SECTION 8. Section 431:7-209, Hawaii Revised Statutes, is

8 repealed.

9 ["§431:7 2G9 High teelmelogy business investment tan

10 eredit. (al 'rhe high teehnology business investment tan eredit

1~ provided under seetion 235 110.9 shall be operative for this

12 ehapter on July 1, 1999.

13 (b) For iB"J'estments made on or after Hay 1, 2009, this

14 seetion shall be subjeet to seetion 235 109.5. "]

15 PART IV

16 SECTION 9. The purpose of this part is to make conforming

17 statutory amendments necessary because of the repeal of the tax

18 credits under part III.

19 SECTION 10. Section 235-9.5, Hawaii Revised Statutes, is

20 amended by amending subsection (a) to read as follows:

21 "(a) Notwithstanding any law to the contrary, all income

22 earned and proceeds derived from stock options or stock,
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1 including stock issued through the exercise of stock options or

2 warrants, from a qualified high technology business or from a

3 holding company of a qualified high technology business by an

4· employee, officer, or director of the qualified high technology

5 business [, or investor who qualifies for the eredit under

6 seetion 235 110.9,] that would otherwise be taxed as ordinary

7 income or as capital gains to those persons shall be excluded

8 from taxation under this chapter.

9 Similar provisions shall apply to options to acquire equity

10 interests and to equity interests themselves with regard to

11 entities other than corporations."

12 SECTION 11. Section 235-20.5, Hawaii Revised Statutes, is

13 amended to read as follows:

14 "§235-20.5 Tax administration special fund; established.

15 (a) There is established a tax administration special fund,

16 into which shall be deposited:

17

18

19

20

(1 )

(2 )

Fees collected under sections 235-20[, 235 110.9,] and

235-110.91[T] and the former section 235-110.9;

Penalties collected under section 2 of Act 206,

Session Laws of Hawaii 2007; and

21

22

(3) Revenues collected by the special enforcement section

pursuant to section 231-85; provided that in each

SB2001 HD1 HMS 2010-3038
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1

2

3

4

fiscal year, of the total revenues collected by the

special enforcement section, all revenues in excess of

$500,000 shall be deposited into the general fund.

(b) The moneys in the fund shall be used for the following

5 purposes:

6

7

(1 ) Issuing comfort letters, letter rulings, written

opinions, and other guidance to taxpayers;

8

9

10

11

12

13

(2) Administering the tax credits under [seetiens 235

110.9 and 235 110.91,] section 235-110.91 and the

former section 110.9; and

(3) Administering the operations of the special

enforcement section."

SECTION 12. Section 235-110.91, Hawaii Revised Statutes,

14 is amended by amending subsection (f) to read as follows:

15 "(f) As used in this section:

16 "Basic research" under [seetien] Section 41(e) of the

17 Internal Revenue Code shall not include research conducted

18 outside of the [State.] state.

19 "Qualified high technology business" means [the same as in

20 seetien 235 110.9.] a business, employing or owning capital or

21 property, or maintaining an office, in this state; provided

22 that:

SB2001 HD1 HMS 2010-3038
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1

2

3

4

5

6

7

8

9

10

11

12

'(1) More than fifty per cent of its total business

activities are qualified research; and provided

further that the business conducts more than seventy-

five per cent of its qualified research in this state;

or

(2) More than seventy-five per cent of its gross income is

derived from qualified research; and provided further

that this income is received from:

(A) Products sold from, manufactured in, or produced

in this state; or

~ Services performed in this state.

"Qualified research" under [seetieR] Section 41 (d) (1) of

13 the Internal Revenue Code shall not include research conducted

14 outside of the [State.] state."

15

16

PART V

SECTION 13. This Act does not affect rights and duties

17 that matured, penalties that were incurred, and proceedings that

18 were begun before its effective date, including carryover tax

19 credits.

20 SECTION 14. Statutory material to be repealed is bracketed

21 and stricken. New statutory material is underscored.
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1 SECTION 15. This Act shall take effect on May 1, 2010, and

2 shall apply to investments made and renovation costs incurred on

3 or after May 1, 2010; provided that:

4

5

6

(1 ) If this Act is approved or otherwise becomes law after

May 1, 2010, this Act shall still take effect on and

shall apply retroactively to May 1, 2010; and

7

8

9

10

11

12

13

(2) Notwithstanding section 8 of Act 206, Session Laws of

Hawaii 2007, and section 13 of Act 134, Session Laws

of Hawaii 2009, section 235-20.5, Hawaii Revised

Statutes, shall not be repealed and reenacted as

specified in those Acts, but shall exist in the form

provided by this Act until subsequently amended by

another Act.
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Report Title:
Tax Credit; Research Activities

S.B. NO.
2001
S.D. 1
H.D.1

Description:
Extends the tax credit for research activities for one year.
Repeals the technology infrastructure and high technology
business investment tax credits effective May 1, 2010. (SB2001
HD1)

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.
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