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HOUSE OF REPRESENTATIVES 1451
TWENTY-FIFTH LEGISLATURE, 2009 H B N O H.D.2
STATE OF HAWAII e -

A BILL FOR AN ACT

RELATING TO TAXATION.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 235, Hawaii Revised Statutes, is
amended by adding a new section to be appropriately designated -
and to read as follows:

"§235- Tax credits; ineligibility. Notwithstanding any

other law to the contrary, no taxpaver shall be eligible to

c¢laim any tax credit, in whole or in part, under this chapter if

grants or moneys received from the federal, state, or county

government were used to pay the costs incurred or investments

made with such funds were used as the basgis of the claim for the

tax credit." .

SECTION 2. Section 235-1, Hawail Revised Statutes, is
amended by amending the definition of "investment®" to read as

follows:

»iTnvestment" means a nonrefundable investment, at risk,

Hmited—teo—amount—at—riskl—ef-the—Intersal—Revenue—Code-] in a
cqualified high technology business, of cash that is transferred

to the qualified high technology business, the transfer of which
HB1451 HD2 HMS 2009-2841
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is in connection with a transaction in exchange for stock,

[. . .'.. i ..’

marketing-vights,] a partnership interest, limited liability

company interest, joint venture or similar entity interest,

warrants, options, or any [dtems-gimitar—to—those-ineluded—in
Lis defimitien —ineluds 1 Limited . el

to—aeguire—any—of the-items—aneluded—in-this-definitien-]| other

regulated security. The nonrefundable investment is entirely at

risk of loss where repayment depends upon the success of the

qualified high technoleogy business. [IE—themeney-invested-—io

cent—eof—the—amount—of—the—dnvestment-] For an investment of

cash to gqualify as an investment defined in this section, the

money invested cannot be repaid in any form for five years from

the date of investment. Notwithstanding the previous sentence,

nothing in this definition is construed as limiting the payment

of dividends on account of an investment in stock from the

gualified high technology business' earnings and profits."

HB1451 HD2 HMS 2009-2841
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SECTION 3. Section 235-2.45, Hawaii Revised Statutes, is
amended by amending subsection (d) to read as follows:

"({d) Section 704 of the Internal Revenue Code (with
respect to a partner's distributive share) shall be operative
for purposes of this chapter; except that section 704 (b) (2)

shall not apply to:

235134

3] (1) Allocations of the attractions and educational
facilities tax credit allowed by section 235-110.46;
or

[44+] (2) Allocations of low-income housing tax credits
among partners under section 235-110.8."

SECTION 4. Section 235-20, Hawailil Revised Statutes, is

amended to read as follows:

" [£18235-20[3] Comfort letters; authority to assess fees;

established. The department may assess and collect a fee for

the issuance of any comfort letter of the department, All fees

collected under this section shall be deposited into the tax

HB1451 HD2 HMS 2009-2841
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administration special fund established under section 235-20.5.

Beginning July 1, 2009, the department shall assess a fee of:

(1Y  $5,000 for any comfort letter from the department

under section 235-7.3, 235-8.5, 235-110.9, and 235-

110.91; and

{2) €2,000 for any certification issued under section 235-

110.9 or 235-110.91.

The department may, without regard to chapter 91, increase or

decrease the amount of any fee assessed under this section;

provided such fee does not exceed $10,000."

SECTION 5. Section 235-20.5, Hawaii Revised Statutes, is

amended to read as follows:

"§235-20.5 Tax administration special fund; established.
There is established a tax administration special fund, into

which shall be deposited:

(1) [£ees] Fees collected under sections 235-20, 235-

110.9, and 235-110.91 [+—ard] ;

{2) [perateies] Penalties collected under section 2 of Act

206 [+]1Session Laws of Hawaii 2007[3+];: and

—_————

(3) Any amounts appropriated by the legislature.

The moneys in the fund shall be expended by the department

to offset the costs associated with{-

HB1451 HD2 HMS 2005-2841
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41)  Feswing-eemfert—tetkerss
=5

e : . oy ’ 1
43+ Fesuing-eertificates—under seetion235310-91]

administering title 14.-"

SECTION 6. Section 235-110.51, Hawaii Revised Statutes, is
amended by amending subsection (h) to read as follows:
"{h}) The tax credit allowed under this section shall not
be available for taxable years beginning after December 31,
[Z0+6--] 2015."
SECTION 7. Section 235-110.9, Hawaii Revised Statutes, is
amended to read as follows:
"§235~110.9 High technology business inveatment tax
cradit. (a) There shall be allowed to each taxpayer subject to
the taxes imposed by this chapter a high technology business
investment tax credit that shall be deductible from the
taxpayer's net income tax 1iability,-if any, imposed by this
chapter for the taxable vear in which the investment was made
and the following four years provided the credit is properly
claimed. The tax credit shall be as follows:
(1) In the year the investment was made, thirty-five per

cent;

HB1451 HD2 HMS 2009-2841
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(2) In the first vear following the year in which the
investment was made, twenty-five per cent;
{3} In the second vear following the investment, twenty
per cent;
{4) In the third year following the investment, ten per
cent; and
(5) In the fourth year following the investment, ten per
cent;
of the investment made by the taxpayer in each qualified high
technology business, up to a maximum allowed credit in the year
the investment was made, $700,000; in the first vear following
the year in which the investment was made, $500,000; in the
second year following the year in which the investment was made,
$400,000; in the third year fbllowing the year in which the
investment was made, $200,000; and in the fourth year following
the year in which the investment was made, $200,000. The

aggregate of the credits claimed by taxpayers for investments in

any single qgualified high technology business in a taxable year

shall not exceed $10,000,000. For taxable vears beginning after

December 31, 2009, the aggregate of the credits claimed by all

taxpayers for investments in qualified high technology business

in a taxable year shall not exceed $50,000,000.

HB1451 HD2 HMS 2009-2841
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(b) The credit allowed under this section shall be claimed
against the net income tax liability for the taxable year. For
the purpose of this section, "net income tax liability" means
net incomé tax liability reduced by all other credits allowed
under this chapter. By accepting an investment for which the
credit allowed under this section may be claimed, a gualified
high technology business consents to the public disclosure of
the qualified high technology businesg' name and status as a
beneficiary of the credit under this section.

(c} If the tax credit under this section exceeds the
taxpayer's income tax liability for any of the five years that
the credit is taken, the excess of the tax credit over liability
may be used as a credit against the taxpayer's income tax
liability in subsequent vears until_eihausted. Every claim,
including amended claimes, for a tax credit under this section
shall be filed on or before the end of the twelfth month
following the close of the taxable year for which the credit may
be claimed. Failure to comply with the foregoing provision
shall constitute a waiver of the right to claim the credit.

(aj If at the close of any taxable year in the five-year

period in subsection (a):

HB1451 HD2 HMS 2009-2841]1
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(1) The business no longer cqualifies as a qualified high
technelogy business:

(2} The business or an interest in the business has besn
sold by the taxpayer investing in the gualified high
technology business; or

{3) The taxpayer has withdrawn the taxpayver's investment
wholly or partially from the gualified high technology
business;

the credit claimed under this section shall be recaptured. The
recapture shall be equal to [ten] fifty per cent of the amount
of the total tax credit claimed under this section in the

pfeceding two taxable vears[-]; provided that if a qualified

high technology business ceases to qualify as a gualified high

tech business as a result of its business activities being

relocated outside Hawaii, then the fifty per cent recapture

amount shall be increased to one hundred per cent. The amount

of the credit recaptured shall apply only to the investment in
the particular qualified high technology business that meeté the
requirements of paragraph (1), (2), or (3). The recapture
provisions of this subsection shall not apply to a tax credit
claimed for a qualified high technology business that does not
fall within the provisions of paragraph (1}, (2); or (3). The

HB1451 HD2 HMS 2009-2841
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amount of the recaptured tax credit determined under this
subsection shall be added to the taxpayer's tax liability for
the taxable vear in which the recapture occurs under this
subsection.

(e) Every taxpayer, before [Mareh33] April 1 of each year
in which an investment in a qualified high technology business
was made in the previous taxable yvear, shall submit a written,
certified statement to the director of taxation identifving:

(1} Qualified investments, if any, expended in the

previous taxable vyear; and

(2) The amount of tax credits claimed pursuant to this
section, if any, in the previous taxable vyear.

(f} The department shall:

(1)' Maintain records of the names and addresses of the
taxpayers claiming the credits under this section and
the total amount of the qualified investment costs
upon which the tax credit is based:

(2) Verify the nature and amount of the qualifying
investments;

{3} Total all qualifying and cumulative investments that

rthe department certifies; and

HB1451 HD2 HMS 2009-2841
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(4) Certify the amount of the tax credit for each taxable

year and cumulative amount of the tax credit.

Upon each determination made under this subsection, the
department shall issue a certificate to the taxpayer verifying
information submitted to the department, including qualifying
investmentramounts, the credit amount certified for each taxable
year, and the cumulative amount of the tax credit during the
credit period. The taxpayer shall file the certificate with the
taxpayer's tax return with the department.

The director of taxation may assess and collect a fee to
offset the costs of certifying tax credits claims under this
section. All fees collected under this section shall be
deposited into the tax administration special fund established
under section 235-20.5.

(g} For purposes of administering the tax credit under

this section, Sections 6676 (with respect to erroneocus refund

claims), 6694 (with respect to understatements of taxpayer's

liability by tax return preparer ), 6700 (with respect to

prometing abusive tax shelters), and 7404 (with respect to

actions to enjoin tax return preparers) of the Internal Revenue

Code shall be operative.

HB1451 HD2 HMS 2009-2841 N
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The Internal Revenue Code shall be applied using changes in

nomenclature and other language, including the omission of

inapplicable language, where necessary to efifectuate the intent

of this secticn.

This subsection shall be interpreted to give effect to the

legislative intent that the operative penaltieg of the Internal

Revenue Code conformed to under this subsection apply as if each

penalty were set forth in this chapter and that unnecessary

wording or unnecessary references to sectionsgs of the Internal

Revenue Code contained in the operative penalty sections shall

be omitted where applicable and clearly inconsistent with the

intent of this section.

[4g+] (h) As used in this section:

[LInvesEment—tarx—eredit—aliocatten-ratieol-—means—with

feehnelegy—businessr-]
HR1451 HDZ HMS 2009-2841 N
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"Qualified high technology business" means a business,
employing or owning capital or property, or maintaining an
office, in this [States+] state; provided that:

(1) More than [Fif&y] seventy-five per cent of its total

business activities are qualified research|[+—and
 ded—£ 1 . he 1 . g 1
£ e s Lified "

activities conducted in this [Statesr] state:; and

(2} More than seventy-five per cent of its [groess—inceme

- 4B}  Sewyieces-performed—in—this—States] workforce

conducting the gqualified research activities is

comprised of employees or independent contractors

physically performing services in this state.

"Gualified research" means [Ehe—pame-—as-defiped-in-gection

238~7-3+] the same as in Section 41(d) of the Internal Revenue

Code.

HB1451 HD2 HMS 2009-2841 o
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(i) This section shall not apply to taxable years

beginning after December 31, [36+8-] 2011."

SECTION 8. Section 235-110.91, Hawali Revised Statutes, is
amended as follows:

1. By amending subsectioq (a) to read:

"{a) Section 41 (with respect to the credit for increasing
research activities) and section 280C{c) (with respect to
certain expenses for which the credit for increasing research

HB1451 HD2 HMS 23009-2841 .
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activities are allowable) of the Internal Revenue Code shall be
operative for the purposes of this chapter as provided in this
section; except that references torthe base amount shall not
apply and credit for all qualified research expenses may be
taken without regard to the amount of expenses for previous
years. If section 41 of the Internal Revenue Code ig repealed
or terminated prior to January 1, [26841.] gg;gL\its provisions
shall remain in effect for purposes of the income tax law of the
State as modified by this section, as provided for in subsection
(3)."

2. By amending subsection (d) to read:

"{(d) Every [ematified-high-technelegy business-] taxpayver,
before March 31 of each year in which an investment in a
qualified [xeseareh—and-developrent—activity-was—eondueted] high

technology business was made in the previous taxable year, shall

submit a written, certified statement to the director of
taxation identifying:

(1) Qualified [empenditures-] investments, if any,

[expended] made in the previous taxable year; [and]

{2) Whether any cqualified investment made in the previous

taxable vear was made in a gualified high technologz‘

business that is a wholly-owned subsidiary; and

HB1451 HD2 HMS 2009-2841 "
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[42+] (3) The amount of tax credits claimed pursuant to
this section, if any, in the previous taxable vyear.®

3. By amending subsectibn {j) to read:

"(j) This section shall not apply to taxable vears
beginning after December 31, [2848-] 2011."

SECTION 9. Act 206, Session Laws of Hawaii 2007, is
amended by amending section 8 to read as follows:

"SECTION 8. This Act shall take effect on July 1, 2007,
and shall apply to investments received by a qualified high
technology business after June 30, 2007; provided that this Act
shall be repealed on January 1, 2011, and [geetiens] section
235-20.5 [end—235-—3130-8{b}], Hawaii Revised Statutes, shall be
reenacted in the form in which [¥key] it read on the day before
the effective date of this Act."

SECTION 10. Statutory material to be repealed iz bracketed

and stricken. New statutory material is underscored.

SECTION 11. This Act shall take effect on July 1, 2020.

HB1451 HD2 HMS 2009-2841 "
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H.B. NO. 1451
H.D. 2

Report Title: _ ‘
High Technology Tax Credits; Administration

Description:

Extends the availability of the high technology business
investment, research activities, and technology infrastructure
renovation tax credits. Beglnning January 1, 2010, caps
aggregate high tech business investment credits for a year to
$50,000,000. Caps aggregate high tech business investment
credits in a year for investments in a single gualified high
tech business to $10,000,000. Strengthens administrative
oversight of tax credits. (HBl451 HD2)
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