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LINDA LINGLE

GOVERNOR July7,2010

The Honorable Colleen Hanabusa, President
and Members of the Senate

Twenty-Fifth State Legislature

State Capitol, Room 409

Honolulu, Hawaii 96813

Dear Madam President and Members of the Senate:
Re: House Bill No. 2774 HD2 SD2 CD1

On July 6, 2010, House Bill No. 2774 entitled “A Bill for an Act Relating to
Human Services” became law without my signature, pursuant to Section 16 of Article III
of the State Constitution.

The purposes of this bill are to lift the restriction on the use of generic
psychotropic medications for patients on Medicaid; to adjust the state death benefit to
match the Federal Social Security Administration death benefit; and to limit the ability of
the Administration to effectively use Medicaid moneys to address job creation and
economic recovery.

The lifting of the restriction on the use of generic brand medications will help
address the growing costs of prescription drugs for those patients that rely on
psychotropic medicines. Requiring the State to only pay for brand name medications has
placed an undue cost on the program without any proof that lower-cost generic drugs can
not satisfactorily treat these patients.

Likewise, the bill ensures that the relatives of low-income individuals receiving
government assistance payments receive similar lump sum amounts when the recipient
passes away. This will have a modest cost savings for the state and provide equity in the
treatment of these individuals who receive public assistance.

It is troubling that this bill contains a restriction against allowing my
Administration and the next Administration to propose creative ideas on the use of
federal and state Medicaid funds. Earlier this year, with the approval of senior federal
officials in Washington DC, we launched the Hawaii Premium Plus program. This
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program allows the State to use Medicaid funds to help offset the health care costs of new
employees. This helps overcome one of the barriers employers face when deciding
whether to hire or rehire an individual during difficult economic periods.

I am pleased that the program was approved by the Centers for Medicare and
Medicaid Services (CMS) and the Department is working with local employers to start
the hiring process. I am concerned that the ambiguities created by this bill’s language
made some businesses hesitant to participate and has cost us precious time in starting to
enroll the unemployed in new jobs. This is indeed unfortunate, since getting people off
of unemployment and back into the work force should be our united goal.

It should be noted that based on our legal analysis of this measure, we conclude
the funding cap applies only to the state portion of the funds that will be spent for the
Hawaii Premium Plus program.

) For the foregoing reasons, I allowed House Bill No. 2774 to become law as Act
205, effective July 6, 2010, without my signature.

Sincerely, ~

-

LINDA LING
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HOUSE OF REPRESENTATIVES o g 2774

TWENTY-FIFTH LEGISLATURE, 2010 H B NO H.D.2

STATE OF HAWAII | ot " 8D.2
C.D. 1

ABILL FOR AN ACT

' RELATING TO HUMAN SERVICES.

BE IT ENACTED BY THE LEGISLATﬂRE OF THE STATE OF HAWAIIL: -
PART I -

SECTION 1. The number 6f individuals who requiré treatment
for mental héalth issues is gfowing. Prescription medications
such as psychotropic drugs have become increasingly expensive
and are not always effectivé for every patient. With the
cufrent difficult economic climate, alternatives must be
explored to implement cost-saving measures while preserving an -
appropriate level of care. While the ieéislature finds that

patients should have access ta necessary medication, the

‘medication should also be mdnitored for effectivenegs, and the

possibility of using generic medications should be explored.
SECTION 2. Section 346-59.9, Hawaii Revised Statutes, is
amended to read as follows:

"§346-59.9 Psychotropic medication. {(a) This section

shall apply only to the QUEST, QUEST Expanded Access, and fee-

for-service programs administered by the department when the

department or the depértment's contracted health plan is the

primary insurer. When the department is the secondary insurer,

HB2774 CDL HMS 2010-3396
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the department and its contracted health plans shall be

responsible only for the secondary insurer's share of any

psychotropic medication covered by the primary insurer.

[4a)] (b) The department and its contracted health plans

shall not impose any restriction or limitation on the coverage

for, or a recipient's access to, [psvychetropic medications

licensed—in the—Stater] antipsychotic medication.

{c} The department and its contracted health plans shall

not impose any restriction or limitation on the coverage for, or

a reciplent's access to, antidepressant medication other than:

(1) Requiring that an individual must have two failed

attempts on a generic antidepressant medication to

receive coverage for a new brand-name antidepressant

prescription; and

(2) Requiring that if an individual does not have two

failed attempts on a generic antidepressant |

medication, that individual shall receive coverage for

a brand-name aﬁtidepressantvmedication with prior

authorization by the contracted health plan; provided

2774 CD1 HMS 2010-3396
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that while a prior authorization request for a brand-

name antidepressant medication submitted by the

prescriber is pending, a supply of the prescribed

medication sufficient to last until the reguest 'is

resolved shall be covered if requested by the

prescriber.

For purposes of this subsection, a "failed attempt" means

that the prescribed generic antidepressant medication up to the

maximum FDA-approved dosage is not effective in treating the

individual, or the individual’s compliance 1s compromised due to

the side effects caused by the medication.

()

The department and its contracted health plans shall

not impose any restriction or limitation on the coverage for, or

a recipient's access to, anti-anxiety medication other than:

(1)

Regquiring that an individual must have two failed

{2)

attempts on a generic anti-anxiety medication to

receive coverage for a new brand-name anti-anxiety

prescription; and

Requiring that if an individual does not have two

failed attempts on a generic anti-anxiety medication,

"that individual shall receive coverage for a brand-

name anti-anxiety medication with prior authorization

HB2774 CD1 HMS 2010-3396
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by the contracted health plan; provided that while a

prior authorization request for a brand-name anti-

anxiety medication submitted by the prescriber is

rending, a supply of the prescribed medication

sufficient to last ﬁntil the request is resolved shall

be covered if requested by the prescriber.

For purposes of this subsection, a "failed attempt" means

that the prescfibed generic anti-anxiety medication up to the

maximum FDA-approved dosage is not effective in treating the

individual, or the individual’s compliance is compromised due to

the side effects caused by the medication.

(€}  The department and its contracted health plans shall

not require any individual stable on a brand-name antidepressant

medication on or before July 1, 2010, to transfer to a different

antidepressant medication, generic or brand-name, unless the

indiﬁidual's condition becomes unstable and reguires the

medication to be replaced.

,/-

(£) The department and its contracted health plans shall

r

not requiré any individual stable on a brand-name anti-anxiety

medication‘on or before July 1, 2010, to transfer to a different

anti-anxiety medication, generic or brand-name, unless the

HB2774 CD1 HMS 2010-339
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individual's condition becomes unstable and regquires the

medication to be replaced.

(g)

The department and its QUEST contracted health plans

shall have the authority to investigate fraud, abuse, or

misconduct.

[-%)] (h) The department shall report to the legislature

no later than twenty days before the convening of each regular

session on:

(1)

(2)

(1)

The number of brand-name and generic prescriptions

written [pwrsuvant—te—this——seetions] to which this

section applies; and

The [ees%—aaéfim@ae%—eé—@syehéa%fé&tsr—?hysieié££7—ef
g . . o eds . ,

@ﬁfSHaHE—%6*%hiS—Se6EieﬁT—Eh&Eﬁ%H}%EE%ﬁafE—eé—%he '

existing formulary:—and

o 13 e 1 . 14 . g

chapter—346~] amount expended on brand-name

prescriptions and the amount expended on geﬁeric

prescriptions written each fiscal year to which this

section applies.

All psychotropic medications covered by this section

shall be prescribed by a psychiatrist, a physician, or an

HB2774 CD1 HMS 2010-3396
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advanced practice registered nurse with prescriptive authority

under chapter 457 and duly licensed in the state.

[+e>] (J) As used in this section[+—!psychotrepie]:

"Anti-anxiety medication" means those medications included

in the United States Pharmacopeia's anxiolytic therapeutic

category.

"Antidepressant medication" means those medications

included in the United States Pharmacopeia's antidepressant

therapeutic category.

"antipsychotic medication" means those medications included

in the United States Pharmacopeia’'s antipsychotic therapeutic

category.

"Psychotropic medication" means only [these-agents]

antipsychotic, antidepressant, or anti-anxiety medications

approved b& the United States Food and Drug Administration for
the treatmenﬁ of mental or emotional disorders."

SECTION 3. The depar;mentvof human services, in
conjunction with health care providers, health care plans, and
mental health advocates, shall submit a report detailing the
Status of the implementation of part I of this Act, including

the numbers of persons that use each type of coverage provided

. §B2774 CD1 HMS 2010-3396
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therein, to the legislature no later than twenty days prior to
the convening of the regular seésion of 2011.
PART I1

SECTION 4. The department of human services currently
prévides certain death benefits for individuals who were medical
aééistance or financial assistance recipients at the time of
death. The legislature finds it appropriate for the department -
of human services to issue a death benefit'émount equivalent to
the Social Security Administration's one-time 1ump—sum'deéth
benefit if the deceased individual is ineligible for the Social
Security Administratidn's one-time lump-sum death benefit, and
to bear é larger cost for certgin services for unclaimed
corpses, if necessary.‘

SECTION 5.  Section 346-15, Hawaii Revised Statutes, is

amended to read as follows:

"§346-15 [Burial-of] Death benefits for deceased medical

or_financial assistance recipients [exr] and disposition of

unclaimed corpses. (a) [The] Where the decedent was a medical

assistance or financial assistance recipient at the time of

death and is ineligible for the Social Security Administration's

one-time lump-sum death benefit, the department [of—tuman

sefvéeés] may [bear—éhe—ee&&*ﬂ?ﬁ%ﬁ&%ﬁféa%—eé—éeeeaseé—meéiea}

HB2774 CDLl HMS 2010-3396
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s . . . . Laimed . o
services—ineclude theeustomary—mortuary—erenatory—eemetery -
5 1 , SR Lo 14 i £ ed tal ]

issue a lump-sum death benefit in an amount ecqual to the Social

Security Adminigtration's one-time lump-sum death benefit for

the year in which the recipient died. v
(b) [Fhe—department—may payfor-mortuary—and crematory
and—crematory—oervices—Mortuary—and crematory payments—shall

dg—tess-] The department may authorize and bear the cost of the

mortuary and crematory services for unclaimed corpses furnished

by any licensed provider of mortuary or crematory services.

Payments for mortuary and crematory services shall be made to

the extent of the cost, or in the sum of $800 in total,

whichever is less, for each unclaimed corpse.
[{e—Fhe—department may poy—for cemetery—services—kto—be

c  ehed1 14 3 ) e L ees

Cemeterypayments—shall -be mode o —the—extentof-cost—or—in the

| sum—oE—$400—whichever—ds—less—

HB2774 CD1 HMS 2010-33S
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(c) Any person submitting an application for the lump-sum

death benefit described in subsection (a), on behalf of a

deceased medical or financial assistance recipient, shall have
sixty days from the date of the death of the deceased to submit
the application [for—Euneral—payments] to the department. [Fhis

} s hall ; Tar 4 15 . s 4 3 ;
. ' ticad ; behalf of

waetoimed corpses

+g)+] (d) A person or public or private agency, including

the department [ef-human servieces], shall no£ be liable for any

damage or subject to c¢riminal prosécution for any act done

pufsuant to and in compliance with this section.
[-42)] (e) For the purposes of this section, "unclaimed
corpse" means the remains of any deceased person for whom no one

HB2774 CD1 HMS 2010-3396
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has assumed responsibility for disposition of the body within
five working.days, excluding weekends, from fhe date of death
and about whom the deﬁaftment and the respective county medical
examiner or coronervhéve no actual knowledge of a legally
responsible party.

[5-] (£) The department éhall adopt rulés pursuant to
chapter 91 for purposes of'adminiétering and implementing this
section. "

PART III

SECTION é. The department of human services is prohibited:
from expendiﬁg any mbneys from the Médicaid budget on purposes
or programs that have not been explicitly aufhorized by the
legislatﬁre. Moneys appropriated for Mediéaid programs may not
be transferred, shifted, moved, changed, or spent on any
programs other than programs directly related to Medicaid or
programs specifically appropriated for by the legislature;
provided that for nine months beginning on May 1, 2010, the
department of human services may expend ﬁp to $5,000,000 for the
Hawaii p;emium plus program created by thé départment under

gsection 17-1709.2, Hawaii Administrative Rules.

HB2774 CD1 HMS 2010-3396 o
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PART IV

SECTION 7. If any provision of this Act, or the
application thereof to any person or circumstance is held
invalid, the invalidity does not affect other provisions or
applications of the Act, which can be given effect without the
invalid provision or application, and to this end the provisions
of this Act are severable.

SECTION 8. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 9. This Act shall take effect on July 1, 2010;

provided that on June 30, 2012, this Act shall be repealed and

sections 346-15 and 346-59.9, Hawaii Revised Statutes, shall be

reenacted in the form in which they read on the day prior to the
effective date of this Act; and provided further that section 6

of this Act shall take effect retroactive to May 1, 2010.

APPROVED this day of , 2010

GOVERNOR OF THE STATE OF HAWAII

HB2774 CD1 HMS 2010-3396
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