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EXECUTIVE CHAMBERS

HONOLULLU

LINDA LINGLE
GOVERNOR

July 6, 2010

The Honorable Colleen Hanabusa, President
and Members of the Senate

Twenty-Fifth State Legislature

State Capitol, Room 409

Honolulu, Hawaii 96813

Dear Madam President and Members of the Senate:

[ am transmitting herewith SB2045 SD1 HD1 CD1, without my approval, and with the statement
of objections relating to the measure.

SB2045 SD1 HD1 CD1 A BILL FOR AN ACT
RELATING TO CRIME.

Sincerely,

<

LINDA LINGLE
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STATEMENT OF OBJECTIONS TO SENATE BILL NO. 2045

Honorable Members
Twenty-Fifth Legislature
State of Hawaii

Pursuant to Section 16 of Article III of the
Constitution of the State of Hawaii, I am returning herewith,
without my approval, Senate Bill No. 2045, entitled "A Bill for
an Act Relating to Crime."

The purposes of this bill are to create two new
criminal offenses of Sexual Human Trafficking in the First Degree
and Sexual Human Trafficking in the Second Degree, and to add
Sexual Human Trafficking to the list of offenses covered under
the government witness protection program.

This bill is objectionable because the proposed new
offenses seek to prohibit conduct that is already prohibited
under Hawaii law, and because the proposed new offenses do not
clearly define prohibited conduct in such a way that they can be
enforced and prosecuted in court.

A The language in this measure is poorly drafted, overly
broad, redundant, and inaccurate so as to make it virtually
impossible to bring to trial and convict those who engage in
human trafficking. The bill also fails to establish clear
standards for a person knowingly or intentionally engaging in
this behavior, thus jeopardizing the case that a prosecutor would
have to present in a court of law.

In addition to the inadequately defined terms, the
proposed offenses of sexual human trafficking do not clearly
establish prohibited conduct that can be reasonably understood.

This bill is also objectionable because most of the

conduct that the proposed offenses attempt to prohibit is already
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covered by existing statutes.

Advancing or profiting from the prostitution of a minor
1s prohibited by section 712-~1202, Hawaii Revised Statutes,
Promoting Prostitution in the First Degree. Under section 712-
1202, the State need only prove that: (1) the actor knowingly
advances or profits from prostitution, and (2) the prostituted
person is less than eighteen years old. 1In contrast, proposed
section 707-B of this bill would impose additional elements
(enticemént, fraud, or coercion; maintenance, management,
supervision, or control; and transportation) that the State must
prove. The additional elements would make it more difficult to
obtain convictions in cases involving prostitution of minors.
There is no logical reason to add: them.

The proposed offenses refer to prostitution or
sexually-explicit activity obtained or maintained through
coercion. The use of coercion is prohibited by existing
statutes. Section 712-1202, Promoting Prostitution in the First
Degree, prohibits knowingly "[a]ldvanc[ing] prostitution by
compelling a person by force, threat, or intimidation to engage
in prostitution, or profit[ing] from such coercive conduct by
another." Section 707-764, Hawaii Revised Statutes, Extortion,
prohibits obtaining, or exerting control over, the property,
labor, or services of another with intent to deprive another of
property, labor, or services by threats of word or conduct; and
prohibits intentionally compelling or inducing another person to
engage in conduct from which another has a legal right to
abstain, or to abstain from conduct in which another has a legal
right to engage, by threats of word or conduct.

I support the goals of preventing human trafficking and

bringing its perpetrators to justice. Unfortunately, those goals
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will not be achieved by the
will make it more difficult
penalizing those who engage

For the foregoing

enactment of this bill and this bill
to achieve the objectives of
in sexual human trafficking.

reasons, I am returning Senate Bill

No. 2045 without my approval.

Respectfully,

- -~

LINDA LINGLE
Governor of Hawaiil
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thECTION 1. Chapter 707 Hawall Rev1sed Statutes

pgftdffééd'as’fellows:'
G e SExﬁAn'HUMANfTRAFFICKINGf”fﬁi’“5*“*7”7”*%5i°'7

5 §707-a _‘Definitions"'j’, For purposes of this part: = .

“yfiAdvances‘ w1th respect to prostrtutlon ersexually—’hj‘kih;'fa?'ﬁ
7‘7'hexpllcrt activity, oceurs if a persoh ‘actrhgiothervthan a .
o l,;,Sp,prostrtute or sexually- exp11c1t act1v1ty performer know1nglye‘
‘{’ifffgﬁfcaases orvalds a person to commit or engage in prostltutlon erﬁﬂlifihk?ﬁ
thHIQf}sexaally explicit activity; procures or SOllCltS patrons fer -
thifdfprostltutlon or sexually exp11c1t act1v1ty :provrdes/persohs fer |
' .hL:iZ‘rprQstltutlon or sexually- exp11c1t actlvlty purposes, permlts‘;phf,~l e
hljhtpremises to be regularly used for prostitutiOh or‘sexuaiiY—-
'f55a14;:exp1icit‘actiVity purposes; operates or asslsts 1n the operatlon
,ffisa'of»a house of prostitution or a- prostltutlen or sexﬁaily—~;: “
; 16,pexp11c1t‘act1v1ty enterprlse, or engages 1nsany other“eonduct
'17‘ designed to institute, aid, or facilitatevan act or enterprise

18 of prostitution or sexually-explicit activity.
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. individual to engage in or remain in prostitution'or»sexually}i‘fm«
fapplicable Coerc1on ex1sts if the totality of the
o c1rcumstances establish the ex1stence of domination restraint

causing an individual to engage in or remain in prostitution or

Qsexﬁallyeekplieitractivity, as applicable, Or'to'relihquiShithi
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. "Coercion" means to use or threaten to use any form of

- domination, restraint, or control for the purpose of Causing»an Fels A

explicit aCtivity as applicable, or to relinquish earnings fiffiv‘h :

,'derived from prostitution or sexually explic1t activ1ty as :‘5fgfﬁf

"or control that would have the reasonably foreseeable efﬁect offi.,;

earnings derived therefrom.

eleetrdhic.devicehto ihtentienallyhOr knewingly'COmmuhicate'Withifji“r

‘another‘peISOn,fwith the intent to promote Qr‘faciiitate'thet

traffiehihg:of;thejether person ander‘thishpart.:
'"Fraud"'meahSiﬁaking material false statements,./
misstatements, or omissions‘to induce or maintain the,pereoh toe
ehgage‘or;continuelte engage in prostitution or a sexually-iv
exﬁlicit activitY) as applicable.
"“Maiﬁtéin" means to secure continued performance of

prostitution or sexually—explicit,actiVity regardless of any
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initial agreement on the part of the trafficked person to

'performﬁsuch prostitution or sexually-explicit activity.

"Profits" with respect to prostitution or sexually—explicit;. 

'; a¢tiVity; as épplicable, means, if, acting other thanias-a;'“
prOStitute or Sexually—ekplicit activity performer, recéivihg>  L
o COmpensation for personally-rendered prostitution or sexuélly% 3 ‘
féiﬁliéitFaCtivify services, as>appli¢ab1e, the perSOﬁ»aéceptévOf3?
' recéiﬁes monéy of»other‘prdperty, in any form or manner;_‘
1_§ur8qantkto an agreement or understanding with any other‘persdn’ j"
SWhéreby thé person‘participates or is to ?articipate in the"
“pfoceeds df prostitution or sexually—explicit activity;’as'

~applicable.

to commit or éngage in prostitution or Sexually—explicit” |
activity. | | | |
| "Prostitution" means the activity of engaging in, or

agreeing or offering to éngage in, sexual conduct with another
person for a fee.

"Sexual conduct" means the‘conduct defined in section
712-1200(2) .

ngexually-explicit activity" means engaging in activity as

an erotic or nude massager or exotic or nude dancer, as defined
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_"prostituted person" means a person who is aided:or caused = o
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“‘f}by section 712 1210, or in. the"Pr°dﬁ¢tiQﬁibff¢hilagpbfn¢graphy;f?"

%s‘deflned in section 707 750
; {ffransport' means to ﬁove aﬁy dlstanté .
ali’notvrequlre proof of any SbEélfléymiﬁlmum dl o

5707 B Sexual h“man trafflcklng 1ﬁ the ftrst' egre
.Aipeﬁsgn,Commlts the offense of,se%uaiahumanttraﬁﬁ;c f’

~ explicit activity throﬁgh;anyfbusiﬁessjféﬁtéfpfiSé}tQﬁf&&f_txff

‘ttléctivityyinvolving theﬁproétigﬁt;§gfégfééiﬁati’rjH
ﬁﬁxié{i ;t¥:dﬁ: H véxplitit'attitity dfIOné4or‘ﬁd;étﬁféétitutéatﬁétésgéL
;v*zflzf’f;~ 'it_”under the age of elghteen that is establlshed |
thfjii?;ifstTit'f;conducts activities, or engéges in’ conduct f§r>the ﬂf&7i5ff;1f
'ct14g ttf:t1 g pufpbse of advancing of.proflt;ngtfrqm,tﬁgtfftt itl
Exf;tiSiﬁk iq;£ v(;prostitutionfor‘sekuaily%ékPliéittééti%it&{; ff;fﬁ;7f.QVnt:J
t:vttjdlt]v -(by ~ Which prostitutibn or,sexuaIIYfeXpiititiéctiQitj:bi;:»Li__
‘17:, SEREEER the prostituted persons is obtainedtér‘ﬁaiﬁtaihedit’
; g;lSif ' through enticement, fraud, ottcoertioﬁj énd;f3tg;jf’
:>19 f,: (c) The petson, éither alone or in'éééétiétion.With:f'-‘.
' ,vv20_j‘: © others: |
v‘21] t | (i) ‘Maintains, manages, supefvises)‘¢f'coﬁtfdls;‘and
22 : (ii) Transports,
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' v1q 1£‘7- ° any prostituted person.

,,ij ?(2)‘ Sexual humanftrafficking in the first dégrééﬁiéjéfﬁ';9' ff?V5f

*5laés;A.felony-‘

hfhig§707-¢ﬁ Sexua1 human'traffiCkiﬁ9>iﬁ ﬁﬁeféegbndidégfeélﬁl(ijA'if ;??
fgiééis;ﬁfﬁbmmits the offehée of sexua1~hﬁﬁép{tféffiﬁkigégiﬁi§£é ;;;fff”f
 §éé§nd;degree if the person knowingly;,;‘  S e L
ff,;if;fé)a;'Advances or profits from prbsﬁitﬁtiqﬁ §£f§é§qall;;;?ff‘;;fiigf
'”a_f};sgéﬁl f ;¥”ﬁ~explicit activity through‘any_sﬁéiﬁess,ient5¥pfiée;}Ofé} fﬂ;;{
ﬁ T iT?9;ﬂﬁ  fi*" ‘actiVitY involvingrthe prostitqﬁiéﬁ:Qrf5¢3uéllga::lgfi_']73T l
.Pmﬁf?ia?gffr”ff ,eﬁplicit activity of one or'ﬁére §f§étitﬁtéd;pét§§ﬁ§   
U Ligheeen yeats old oF older that is satablishes, 0o
C",f 12L;t;ﬁk*1V - -conducts activities, or engages_inbcbnduétjfor'thei‘ﬁ :
»v"  fﬁ3fif§i; f‘v,;purpose,of advancing.or profitiﬁé-frqm ther}} *uf :
:. 514? Y 5  i ; pfostitution or sekually-explicit‘acﬁifigyf” 
,,,-fi15;1  ;,(b) ’»Whiéh prostitution or‘sexualiy—éxpliéit:éétiﬁi£i;£y u jA f 7%:
f16.x3vv-’ ‘ the prostituted persons is obtainedvor mainﬁainédj"  
17 g , : through enticement, fraud, or céercioﬁ}‘and‘ |
;18 ” : (c) The person,'eithervalone or in ass¢éiétidnfwith  -
| ;.19 . :'  - others: | |
‘:20"" ' (1) Maintains, manages, supervises,:or controls; énd
v21_f o (i1) TranspQrts,
22 any prostituted person.
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'amended’by amending subsection (a) to read as follows:

”prov1de for the securlty and protectlon of a government w1tness,ﬁ;

Page 6 2045
| S S.B. NO. 2%
' ' : s " HD.1
C.D:1

(2) - Sexual human trafficking in the second degree: is a

: class B felony.™

SECTION 2. Section 28-101, Hawaii Revised Statutes, is =

" (&) The attorney general shall establish'a stateWideu:ﬁfd‘ﬂbh

: w1tness program through which the attorney general may. fund or ;in

or a potentlalugovernment witness in an official.proceeding“or”;:g‘;

'1nvestlgatlon where the attorney general determlnes that anéivafg :

offense such as’ those descrlbed in [seet&eﬁs] sectlon 710 1071‘*ﬁ

(1nt1m1dat1ng a w1tness) 710 1072 (tamperlng w1th a W1tness)v

f-orx710+1072J2'(retalfating against a witness) is'likely tofbe.xx
COmmitted»or,Whichkinyo1vesvgreat‘public'interest' The attorneyif}'
_general may also fund or‘prov1de for the securlty andvprotectlonif”r
;of the rmmedlate famlly of, orra person otherw1se'closely~v o
gassociated with, Such witness or potentialywitness if theffamiiyf;7ﬁi

or person may also be endangered. 1In determining whether suoh

security and'protection or funds are to be provided,'thelv
attorney general shall give greatest priority to official

proceedings or inVestigations involving pending or potential

organized crime, racketeering activity, sexual human

trafficking, or career criminal prosecutions.”
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SECTION 3. This Act does not affect rights and duties that

matured,~penaltiés‘that‘wereginCﬁfféd{iapdjpxoceédiQQSﬂthatfWére 

begun beforé,its effectng;dét§§; ? fvv

SECTION 4. If any provision of this Act, or the

application théreofitb“aﬁy peiséﬁfofﬂéifﬁh@gfénﬁé’iéfﬁéldf: “?f 

invalid, the invalidity does not affect other provisions or

applications of the Act, which can be given effect without the

invalid provision or application, and to this end the provisions
_of this Act are severable, = '

SECTION 5.  Iﬁ~cddifyiﬁg‘thefnéwfsédfiﬁﬁsfaddéa?By éé¢£i6ﬁﬁf"tf:“'A

I of this Act, the revisor of statutes shall substitute
sppropriate section numbers‘for-the 1¢tterS.used,in~qesi9n?tin9.ip
the new Sections in:thi$HAct__l ' L
'SECTION 6. Statuﬁéry material E5¥b¢fféﬁééie§ is?b?é¢ké£e§ b
and StriCken“‘,NeW‘StatutOrY'mégeriaif¥éaﬁﬁé;fééoréé;.f]<  L

SECTION 7. This Act shall take effect on July,l,v2de;;i E
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