GOV, MSG. NO. 48

EXECUTIVE CHAMBERS

HONOLULU

LINDA LINGLE
GOVERNOR

July 1,2010

The Honorable Colleen Hanabusa, President
and Members of the Senate

Twenty-Fifth State Legislature

State Capitol, Room 409

Honolulu, Hawaii 96813

Dear Madam President and Members of the Senate:

I am transmitting herewith SB2001 SD1 HD1, without my approval, and with the statement of
objections relating to the measure.

SB2001 SD1 HDI1 A BILL FOR AN ACT
RELATING TO TAXATION.

S.incerely,

e

LINDA LIN
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July 1, 2010

STATEMENT OF OBJECTIONS TO SENATE BILL NO. 2001

Honorable Members
Twenty-Fifth Legislature
State of Hawaii

Pursuant to Section 16 of Article III of the
Constitution of the State of Hawaii, I am returning herewith,
without my approval, Senate Bill No. 2001, entitled "A Bill for
an Act Relating to Taxation."

The purpose of this bill is to repeal the High
Technology Business Investment Tax Credit and the Technology
Infrastructure Renovation Tax Credit retroactively on May 1,
2010, rather than December 31, 2010. This bill also extends the
Tax Credit for Research Activities by one year, from December 31,
2010 to December 31, 2011.

This measure is objectionable because it raises
fundamental doubts about the reliability and veracity of the
State and adversely impacts the technology industry'by extending
support to specific parts of the technology sector at the expense
of others.

Investors, entrepreneurs, and businesses make decisions
to hire staff, expand operations, or start a new enterprise based
on assessments of the risks and rewards they face. When
government policies and commitments change with little notice or
rationale, investors and firms understandably decide to pull back
and invest their capital elsewhere.

This bill’s retroactive elimination of a fundamental
tax credit that numerous firms and individuals have depended upon
since 1999, implies that people who invest in Hawaii can no
longer trust State Government to keep its word. This is poor

public policy and will have long-term adverse implications for '
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the State’s ability to attract and retain new jobs and new
investment.

Hawaii's technology industry is diverse in its makeup,
including computer software, renewable eneﬁgy, digital media,
biocengineering, and defense-related companies. Depending on the
field, function and maturity of these firms, research and
develqpment may or may not be a part of their ongoing functions.
According to the Department of Taxation, there were a total of
203 qualified high technology companies using the business
investment tax credit to attract investors in 2008, of which 76
companies also claimed the research tax credit. Many of these 76
research-oriented éompanies are in the fields of biotechnology
and defense. /

While these two sectors have contributed significantly
to Hawaii's technology industry, it is vital for Hawaii to
develop a diverse and vibrant industry that includes all sectors
of innovation and technological development. This bill unfairly
divides the industry and sacrifices companies with less research-
oriented functions for the sake of companies oriented toward
research and development. The State should not be in the
business of picking winners and losers in the technology industry
when the goal is to ensure the whole industry thrives in all its
diversity.

‘For the foregoing reason, ‘I am returning Senate Bill

No. 2001 without my approval.
Respectfully,
LINDA LINGLE
Governor of

aili
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THE SENATE . ' 2001
TWENTY-FIFTH LEGISLATURE, 2010 S B . NO S.D. 1
STATE OF HAWAII . " H.D.1

A BILL FOR AN ACT

RELATING TO TAXATION.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
PART I |
SECTION 1. The legislature finds that due to the dismal
staté budget situation, there is a compelling public interest
for the early termination of tax credits that result in
significant tax expenditures. Therefore, the purpose of this
Act 1is to address taxation by extending the research activity
tax creditiaﬁd terminating early the technology infrastructure
renovation and high technology business ihvestment tax credits.
PART II
SECTION 2. ‘The purpose of this part isvto extend the
research activity tax cfedit. o
SECTION 3. Section 235-110.91, Hawaii Revised Statutes; is
amended by amending subsection {j) to read as follows: | |
" () Thisusectiqn‘shall not apply to taxablé years
beginning after December 31, [2648=] 2011."
PART IIT |
SECTION 4. The purpose of this part is to teiminate early

the teéhnolbgy infrastructure renovation tax credit and high

SB2001 HD1 HMS 2010-3038
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technology business investment tax credit prior to their
statutory repeal date of December 31, 2010.
SECTION 5. " Section 235-110.51, Hawaii Revised Statutes, is

repealed.

[“§235—%&9T5%——%eehne%egy—in£fas%gueéafe—feneva%ieﬁ;%a#
4e. (a) WCEEE 11 3 e L
] . T ot s , , | 34 il
shall-be—deduetible—from—the—taxpayerls—net income tax
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shaEl ;__e] aa'.-m—-aﬁiz—-e‘eheas efeéa' £ HH@EE 't'hi o eha?E a3 ||]
( .
SECTION 6. Section 235-110.9, Hawaii Revised Statutes, is

repealed.

SB2001 HD1 HMS 2010-3038
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SECTION 7. Section 241-4.8,

repealed.

SB2001 HD1 HMS 2010-3038
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see%%eﬁ—sha%&—bewsﬁbéefﬁ;%e—see%éea-%%%—&QQTST"]

SECTION 8. Section 431:7-209, Hawaii Revised Statutes, is :
repealed. |
["§431+7-209— High teehnol 1 . . .
g.‘l " E } ?-} ; 3 J t ; ; ; . . ¢ | ; , g.‘
L ded 3 . 535 3960 ahall . c "
chaptereop—Julyr—+—3595—
o) , 3 e M L 59 hi .
seetion shall-be—subjeetto seetion 235316951
| PART IV
SECTION 9. The purpose of this pa:t is to make conforming
statutory amendments necessary because of the repeal of the tax
credits under part III.
SECTION 10. Section 235-9.5, Hawaili Revised étatutes( is
amended by amending subsection (a) to read as follows:
"(a) Notwithstanding any law to the contfary, all income

earned and proceeds derived from stock options or stock,

SB2001 HD1 HMS 2010-3038

A AR A AR



10

11

13
14
15
16
17
18
19
20
21

22

Page 13 ' | 2001
. SIBI NOI S.D.1

H.D. 1

including stock issued through the exercise of stock options or
warrants, from a qualified high technology business or from a

holding company of a qualified high technology business by an

- employee, officer, or director of the qualified high technology

business[7—6r—iﬁves%ef—whe—qua%iéées—éef—%he—ereéé%Qﬁﬁéef
seetien—235—336-5,] that would otherwise be taxed as ordinary
income or as capital gains to those persons shall be excluded
from taxation under this chapter;

Similar provisioné shall apply to options to acquire equity
interests and to.equity interests themselves with regard to
entities $ther than corporations.™

SECTION 11. Section 235-20.5, Hawaii Revised Statutes, is
amended to read as follows:

"§235-20.5 Tax administration special fund; established.
(a)} There is established a tax administration special fund,
into which shall be deposited:

(1) Fees collectediunder sections 235-20 [+—225—3436-—9-] and

235-110.91[+] and the former section 235-110.9;

(2) Penalties collected under section 2 of Act 206,
Session Laws of Hawaii 2007; and
(3) Revenues collected by the special enforcement section

pursuant to section 231-85; provided that in each

SB2001 HD1 HMS 2010-3038
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‘fiscal year, of the total revenues collecte@‘by the
special enforcement section, all revenues in excess of
$500,000 shall be deposited into the general fund.

(b) .The moneys in the fund shall be used for the following

purposes:

(1) Issuing comfort letters, letter rulings, written
opinions, and other guidance to taxpayers;

{2) Administering the tax credits under [seetions—235—

330-9—and 235-336-9%;] section 235-110.91 and the

former section 110.9; and

(3} Administering the operations of the special
enforcement section.”
SECTION 12. Section 235-110.91, Hawaii Revised Statutes,
is amended by amending subsection (f) to read as follows:
w(f) As used in this section:
"Basic research" under [seetiern] Section 41(e) of the
Internal Revenue Code shall not include reééarch conducted

outside of the [Stater] state.

"Qualified high technology business" means [Ehe-same—as—3in

seetion 235-110-9-] a business, employing or owning capital or

property, or maintaining an office, in this state; provided

that:

8B2001 HD1 HMS 2010-3038 ' "
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‘{1) More than fifty per cent of its total business

activities are qualified research; and provided

further that the business conducts more than seventy- -

five per cent of its qualified research in this state;

. or

(2) More than seventy-five per cent of its gross income is

derived from qualified research; and provided further

that this income is received from:

() Products sold from, manufactured in, or produced

in this state; or

- (B) Serv1ces performed in this state.

"OQualified research" under [seetien] Section 41(4d) (1) of
the Internal Revenue Code shall not include research conducted
outside of the [S%a%e—] state." -

PART V

SECTION 13. This Act does not affect rights and duties
that matured, penalties that were incurred, and proceedings that
were beéun before its effectiﬁe date, including carryover tax
credits.

SECTION 14. Statﬁtory:;aﬁerial to be repealed 1is bracketea

and stricken. New statutory material is underscored.

SB2001 HD1 HMS 2010- 30
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SECTION 15. This Act shall take effect on May 1, 2010, and
shall apply to investments made and renovation cbsts incurred on
or after May 1, 2010; provided that:
| (1) - If this Act is approved or otherwise becomes law after

May 1, 2010, this Act shall still take effect on and
shall apply retroactively to May 1, 2010; and

(2) Notwithstanding section 8 of Act 206, Session Laws of

Hawaii 2007, and section 13 of Act 134, Session Laws
of Hawaii 2009, section 235-20.5, Hawaii Revised
Statutes, shall not be repealed and reenacted as
specified in those Acts, but shall exist in the form
provided by this Act until subsequently amended by

another Act.

SB2001 HD1 HMS 2010-3038
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