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June 28,2010 

The Honorable Colleen Hanabusa, President 
and Members of the Senate 

Twenty-Fifth State Legislature 
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Dear Madam President and Members of the Senate: 

This is to inform you that on June 28,2010, the following bill was signed into law: 

SB2842 SD2 HD1 CD1 A BILL FOR AN ACT 
RELATING TO THE PERMITTED TRANSFERS IN 
TRUST ACT. 
ACT 182 (10) 

Sincerely, 

LINDA L I N W  





Approved by the Governor 
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STATE OF HAWAII 
TWENTY-FIFTH LEGISLATURE, 2010 
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C.D. 1 

A BILL FOR AN ACT 
NG TO THE PERMITTED TMSFERS IN TRUST ACT. 

IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

1 SECTION 1. Hawaii relies heavily on the travel industry as 

economic engine. Because of instabilities in that industry, 

3 the State must seek out other sources of revenue to help 

4 stabilize the current budget crisis and fuel future economic 

5 growth. Hawaii can build on proven domestic and international 

6 estate and financial planning methodologies to amend its laws 

7 for the purpose of attracting foreign-source capital. 

8 The intent of this Act is to offer incentives to high 

9 net-worth individuals throughout the United States and 

10 throughout the world to transfer a portion of their liquid net 

11 worth into this State for asset and trust management. This Act 

12 is designed to increase the assets under management by Hawaii's 

13 private financial sector, increase state tax revenues, and 

14 position the State as a world-class financial management 

15 

16 

17 

18 

jurisdiction. 

SECT I ON 

adding a new 

as follows: 

2. The 

chapter 

Hawaii Revised Statutes is amended by 

to be appropriately designated and to read 



S m B m  N 



S.B. 
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1 IITransfer'' means the disposition, conveyance, 

2842 NO. S.D.2 
H.D. 1 
C.D. 1 

2 of permitted property to a permitted trustee or the exerci 

3 a power that causes the disposition, conveyance, or as 

4 of permitted property to a permitted trustee. 

x described in secti 

wner of permitted propert 

tment that authorizes the holde 

er, the holder's creditors, the 

the holder's estate; or 

akes a disposition of 

irrevocable instr 

ee for the permitted pro 

. The transfer of perm 

16 property under this chapter shall be deemed completed following 

17 the completion of all of the following: 

18 (1) of permitted property by the transferor 

19 to the permitted trustee and the written acceptance of 

20 the permitted property by the permitted trustee; 

21 (2) The delivery by the transferor to the permitted 

22 trustee of a signed and notarized certificate of 
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1 solvency that states that the amount of the transf 

2 is equal to or less than twenty-five per cent of 

3 transferor's net worth and that the transfer w 

4 result in delay, defrauding, or hindrance o 

16 principal place of business in this State. 

17 (b) If a permitted trustee of a trust ceases to meet the 

20 have resigned as of the time that the trustee no longer meets 

21 the requirements of subsection (a). At that time, the successor 

22 permitted trustee provided for in the trust instrument shall 
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Page 6 

become the permi 

any successor pe 

instrument, a trus 

trust instrument shal 

In the absence of an a 

Hawaii court of competent 

of any interested pa 

( c )  A permitted trus 

to manage the assets of 

administrative and non-a 

shall remain vested, as a 

12 the permitted trustee. 

13 5 -5 Trust instrument 

14 irrevocable and shall express 

15 State governing the validity, 

16 of the trust. 

17 (b) The trustee, in its 

18 trust if and when its fair ma 

19 extent that would make it uneconomical, i 

20 continue to retain the trust, 

21 trust to the persons entitled to mandatory or discretionary 
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1 (5) The transferor's potential or actual receipt or use of 

2 the trust's principal due to the discretionary action 

3 of a permitted trustee or to a provision in the trust 

4 instrument that governs the distribution of principal; 

5 provided that any included provision shall not confer 

6 upon the transferor a substantially unfettered right 

7 to the receipt or use of the principal; 

8 (6) The transferor's right to remove a permitted trustee 

9 or advisor and to appoint a new permitted trustee or 

10 

11 (7) The transferor's potential or actual receipt of income 

adv i s or ; 

12 

13 

14 

15 

or principal to pay income taxes due on income of the 

trust if the trust instrument includes a provision 

allowing or directing the use of trust funds to pay 

income taxes due, or if the permitted trustee acts in 

16 the trustee's discretion to allow payment of income 

17 taxes due on the trust income; or 

18 ( 8 )  A permitted trustee's authority pursuant to 

19 discretion, direction, or the transferor's exercise of 

20 a testamentary power of appointment to pay all or any 

21 part of the transferor's debts outstanding at the time 

22 of the transferor's death, the expenses of 
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administering the transferor's estate, or any estate 

2 or inheritance tax imposed on or with respect to the 

3 transferor's estate. 

4 (d) A trust instrument may provide that the interest of a 

5 beneficiary of the trust, including a beneficiary who is the 

6 transferor of the trust, may not be transferred, assigned, 

7 pledged, or mortgaged, whether voluntarily or involuntarily, 

8 before the permitted trustee actually distributes the property 

9 or income to the beneficiary. Any provision of this type 

10 contained in the trust instrument shall be deemed to be a 

11 restriction on the transfer of the transferor's beneficial 

12 interest in the trust that is enforceable under applicable 

13 nonbankruptcy law within the meaning of 11 United States Code 

14 Section 541(c) (2) of the Bankruptcy Code or any successor 

15 provision. 

16 (e) A transferor may appoint, through the trust 

17 instrument, one or more advisors or protectors, including the 

18 following: 

19 (1) Advisors who have authority under the terms of the 

20 trust to remove and appoint permitted trustees, 

21 advisors, or protectors; 



Advisors who have authority under the terms of the 

trust to direct, consent to, or disapprove of 

distributions from the trust; and 

(3) Advisors, including the transferor beneficiary of the 

trust, who serve as investment advisors to the trust. 

(f) Whenever there shall be a dispute, deadlock, or 

difference of opinion between a permitted trustee and an 

8 advisor, the transferor may direct that the determination of the 

9 advisor shall be binding upon the permitted trustee, but that 

10 the permitted trustee shall bear no liability or accountability 

11 for any act or transaction entered into as a result of the 

12 enforcement of the advisor's privilege if the permitted trustee 

13 dissents 

14 

in writing. 

If a trustee of a trust existing prior to the 

15 enactment of this chapter proposes to make a permitted transfer, 

16 but the trust instrument does not contain a power of appointment 

17 that conforms to section - 5 ( c )  (21, the trustee may deliver an 

18 irrevocable written election to have section - 5 W  (2) apply 

19 to the trust, and the nonconforming powers of appointment shall 

20 be deemed modified to the extent necessary to conform with 

19 to the trust, and the nonconforming powers of appointment shall 

20 be deemed modified to the extent necessary to conform with 

21 section -5(c) (2). The irrevocable written election shall 

22 include a description of the original transferor's powers of 
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appointment as modified, and the original transferor's written 

sent to the modification. Consent of the original transferor 

modification of powers of appointment shall not be 

considered to be a permitted transfer. 

(h) If, in any action brought against a trustee of a trust 

that results from a permitted transfer, a court declines to 

apply the law of this State in determining the validity, 

construction, or administration of the trust, or the effect of a 

spendthrift provision of the trust, the trustee, immediately 

upon the court's action and without the further order of any 

court, shall cease to be trustee of the trust and a successor 

trustee shall thereupon succeed as trustee in accordance with 

the terms of the trust instrument. If the trust instrument does 

not provide for a successor trustee or does not provide for an 

advisor or protector with powers to appoint successor trustees, 

a Hawaii court of competent jurisdiction shall appoint a 

successor permitted trustee upon the application of any 

beneficiary of the trust under any terms and conditions that the 

court determines to be consistent with the purposes of the trust 

and with this chapter. Upon the removal of a trustee pursuant 

to this section, the trustee who has been removed shall have no 
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21 

action, 

§ 

1 imi tat i 

to avoid 

the action would be barred under this section. 

-9 Limitations on permitt 

ons contained in section 

permitted transfers shall 

Any person to whom the transferor is indebted on 

22 account of a family court-supervised agreement or 
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1 family court 

2 

3 

4 

5 

6 claim for 

7 

8 (2) Any person wh 

9 

10 transfer; pro 

11 property damage is 

12 whole or in part 

13 either the transfer0 

14 

15 of the transfer 

16 (3) Any lender who extends a secu 

17 loan to the transferor based on the 

18 

19 

20 under this chapter would 

21 

22 default thereon; or 

sferor's o 
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1 (4) The State of Hawaii to the extent that a transfer 

results in the transferor being unable to meet the 

transferor's tax liabilities, but only to the extent 

necessary to extinguish the outstanding tax 

liabilities. 

2 

3 

4 

S: -10 Effect of avoidance of permitted transfers. (a) 

A creditor may avoid a permitted transfer pursuant to 

section -8 only to the extent necessary to satisfy the 

transferor's debt to the creditor at whose instance the transfer 

has been avoided, together with costs, including attorney's 

fees, as allowed by a court. 

(b) In an action pursuant to subsection (a) to avoid a 

permitted transfer: 

9 

10 

11 

12 

13 

14 If a court finds that a trustee has not acted with 

intent to defraud, hinder, or delay the creditor in 15 

accepting or administering the property that is the 16 

17 subject of the permitted transfer: 

18 (A) The trustee shall have a first and paramount lien 

against the property that is the subject of the 19 

20 permitted transfer in an amount equal to the 

entire cost, including attorney's fees, properly 

incurred by the trustee in the defense of the 

21 

22 
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2 
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action or proceedings to avoid the permitted 

transfer; and 

3 ( B )  The permitted transfer shall be avoided, subject 

4 to payment of proper fees, costs, pr 

5 rights, claims, and interests of the trustee and 

6 of any predecessor trustee who has not acted with 

7 intent to defraud, hinder, or delay the creditor; 

8 and 

9 ( 2 )  If the court is satisfied that a beneficiary of the 

10 trust has not acted with intent to defraud, hinder, or 

11 delay the creditor, the permitted transfer shall be 

12 avoided subject to the beneficiary's right to retain 

13 any distribution made prior to the creditor's 

14 commencement of an action to avoid the permitted 

15 transfer. For purposes of this paragraph, it shall be 

16 presumed that a beneficiary did not act with intent to 

17 defraud, hinder, or delay the creditor merely by 

18 creating the trust or by accepting a distribution made 

19 in accordance with the terms of the trust. 

20 (c) A creditor who brings an action pursuant to 

21 section - 8  to avoid a permitted trust shall have the burden 

22 of proving by clear and convincing evidence that a trustee or 
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eficiary acted with intent to defraud, hinder, or delay the 

reditor; provided that in the case of a beneficiary who is also 

transferor, the burden on the creditor shall be to prove by 

Mere acceptance of permitted property by a trustee shall not 

7 constitute evidence of intent to defraud, hinder, or delay a 

8 creditor. 

9 (d) Notwi 

10 creditor shall 

11 beneficiary to 

thstanding any other provision of this chapter, 

have no right against the interest of a 

a trust based solely on the beneficiary's right 

a 

14 (1) Estate or inheritance taxes imposed upon or due to the 

beneficiary's estate; 

16 (2) Debts of the beneficiary's estate; or 

17 (3) Expenses of administering the beneficiary's estate 

18 unless the beneficiary actually directs the payment of taxes, 

19 debts, or expenses and then only to the extent of that 

20 direction. 

21 § -11 Multiple transfers. If more than one permitted 

22 transfer is made by means of the same trust instrument: 
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1 (1) The making of a subsequent permitted transfer shall be 

extinguished as provided in section -8; and 

(2) Any distribution to a beneficiary shall be deemed to 

have been made from the latest permitted transfer. 

S -12 Taxation. (a) The State shall levy a one-time 

8 one per cent excise tax on the fair market value of all 

This one-time excise tax shall be permitted transfers. 

10 administered by the department of taxation with all of its 

11 authorities under title 14, including all rights relating to the 

12 assessment, collection, and enforcement of the tax laws. The 

13 

14 under this section, including the timing, collection, and appeal 

department of taxation shall be authorized to implement the tax 

15 rights of persons affected, by rule, including temporary rule. 

16 (b) A non-grantor trust established under this chapter 

17 shall be subject to income tax in Hawaii; provided that to the 

18 extent that the beneficial interest in the non-grantor trust 

19 shall be held by a beneficiary or beneficiaries residing outside 

20 this State, any income or capital gains accumulated for the 

21 benefit of the non-resident beneficiary or beneficiaries shall 

. 22 be excluded from Hawaii income tax for that year. 
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ustee of a non-grantor trus 

hall not be required to tra 

butable to a nonresident b 

anding any discretion 

he contrary, where the 

ries are indeterminable b 

tee shall allocate a 

among all beneficiaries 

of income. 

waii resident taxpayers who 

distributions of income or pr 

subject to all applicable ta 

. Section 525-4, Hawaii Re 

read as follows: 

] S525-4 C3-I Exclusions from s 

tion 525-1 shall no 

(1) A fiduciary's power to sell, lease, or mortgage 

property, and the power of 

principal and income; 

ionary power of a trustee 

principal before terminatio 
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1 (3) A nonvested property interest held by a charity, 

2 government, or governmental agency or subdivision, if 

3 the nonvested property interest is preceded by an 

4 interest held by another charity, government, or 

5 governmental agency or subdivision; 

6 (4) A property interest in or a power of appointment with 

7 respect to a pension, profit-sharing, stock bonus, 

8 health, disability, death benefit, income deferral, or 

9 other current or deferred benefit plan for one or more 

employees, independent contractors, or their 
I 

10 

11 beneficiaries or spouses; [SI 

12 (5) A property interest, power of appointment, or 

13 

14 

15 

arrangement that was not subject to the common-law 

rule against perpetuities or is excluded by any other 

applicable law[-;] ; or 

16 (6) A trust described in chapter II 

17 SECTION 4. Statutory material to be repealed is bracketed 

- 

18 and stricken. New statutory material is underscored. 

19 SECTION 5. This Act shall take effect on July 1, 2010; 

20 provided that section 2 shall apply to permitted transfers made 

21 after the effective date of this Act. 

22 
APPROVED this ,2010 

GOVERNOR OF THE S T ~ F  HAWAII 


