GOV. MSG. NO.(p 25

EXECUTIVE CHAMBERS

HONOLULU

LINDA LINGLE
GOVERNOR

June 3, 2010

The Honorable Colleen Hanabusa, President
and Members of the Senate

Twenty-Fifth State Legislature

State Capitol, Room 409

Honolulu, Hawaii 96813

Dear Madam President and Members of the Senate:

This is to inform you that on June 3, 2010, the following bill was signed into law:

SB2859 SD2 HD1 CD1 A BILL FOR AN ACT
RELATING TO THE MOTOR VEHICLE INDUSTRY
LICENSING ACT.

ACT 164 (10)

Sincerely,

Z,

LINDA LIN
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THE SENATE o 2859
TWENTY-FIFTH LEGISLATURE, 2010 | | S ] B N O S.D.2
STATE OF HAWAII . " HD. 1

CD.1

A BILL FOR AN ACT

RELATING TO THE MOTOR VEHICLE INDUSTRY LICENSING ACT.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 437, Hawaii Revised Statutes, is
amehded.by designating sections 437-1 through 437-42 as part I,
entitled "Géneral Provisions".

SECTION 2. Chapter 437, Hawaii Revised Statutes, is
amended by’addiné a new part II with new sections to be
appropriately designated and to read as follows:

"PART II. MANUFACTURER, DISTRIBUTOR, AND DEALER DISPUTES

§437-A Dispute resolution. (a) In any dispute among a
manufacturer, distributor, or dealer on matters governed by this
part,; the manufacturer, distributor, or dealer may seek a
hearing from the department of commerce-and‘consumer affairs.

(b) The office of aaministrative hearings of the
Vdepartment of commerce and consumer affairs shall accept no more
than thirty requests for hearing per fiscal year under this

section. The office of administrative hearings may reject a

request for a hearing if in the opinion of the hearings officer '

the matter presented does not involve the interpretation or

enforcement of the provisions of this chapter. The director of

2010-2002 SB2859 CD1 SMA-1.doc
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commerce and consumer affairs shall appoint a hearings officer

pursuant to section 26-9(f) who shall have jurisdiction to

review any request for hearing filed under this section. The
heariﬁgs officer shall have the power to issue subpoenas,
adminiSter oaths, hear testimony, find facts, make conclusions
of law, and issue written decisions that shall be final and
conclusive,iunless a party adversely affected by the decision
files an appeal in the circuit court under section 91-14. All
information so provided in and for the heaﬁing shall be sealed
and not subject to public reviéw 0r access. The information
shall also remain confidential and not subject to public access
or review on appeal pursuant to section 91—14.

(c} The party requesting the hearing shall file a petition
with the department of commerce and consumer affairs specifying
the specific provisions of this chapter that are in issue; the
interpretation or enforcement aought;_the-legal and factual
basis for the interpretatidn or enforcement sought; and the
remedy or remedies sought. .The party requesting a hearing under
this section shalliprovide a copy of the petition to the board’
at the ﬁime'the petition is filed. Tach adverse pafty shall
file a response with the deparﬁment of commerce and consumer

affairs

010-2002 SB2859 CD1 SMA-1.doc
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(d) Hearings under this section shall be conducted

“pursuant to chapter 91 and rules adopted byvthe departméntvdf

commerce and consumer affairs. The burden of proof, including

fthé:burden of producing the evidence and the burden of
pérSuaSion, shall be upon the party initiating the proceéding,
unless otherwise specified in this chapter. The standardfof

”prdof'requiredrshall be by a preponderance of the evidence.

“ (e) The hearings officer shall issue written findings of

. fact, conclusions of law, and an.order as expeditiously as

-praéticable after the hearing has been concluded.

(f) The prevailing party in any proCeeding brought under
this section shall provide a copy of the hearings officer's
written findings of fact, conclusions of law, and order to the

board within ten days of receipt of the written findings of

fact, conclusions of law, and order.

'(g) Each party to the hearing shall bear the party's own
costs, including attorney's fees. Both parties shall share
equally in the cost of the hearing, including any allocable
departmental overhead attributable to the hearing.

(h) Any party to a proceeding brought under this section

who is aggrieved by a final decision of a hearings officer may

apply for judicial review of that decision pursuant to section

0-2002 SB2859 CD1 SMA 1l.doc
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91-14; provided that any party seeking judicial review pursuant
to section 91-14 shall be responsible for the costs of preparing
the record on appeal, including ﬁhe cost of preparing the
transcript of the hearing. Any party aggrieved by a final
decision of a hearings officer who applies for judicial reviéw"

under this section shall provide a copy of the’party's

application for judicial review to the board within ten days of - =

filing the application for judicial review.

(1) The department of commerce and consumer affairs‘may
adopt rﬁles, pursuant to chapter 91, to effectuate the,purpose
of this section and to implement its provisions, including fées
to recover the éost of hearings.

§437-B Reciprocal rights and obligatidns among dea;érs,

manufacturers, and distributors of motor vehicles. A

manufacturer or distributor shall not:

(1) Require any dealer in the State to enter into any
agreement with the manufacturer or distributor or any
other party that requires the law of another

~jurisdiction to apply to any dispute between the
dealer and manufacturer or distributor, or requires
that the dealer bring an action against the
manufacturer or distributor in a wvenue butside of

2002 SB2859 CD1 SMA-1.doc
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Hawaii, or requires the.déélér_tQ agree tb arbitration
or waive its rightsvto bring a’§éﬁséfdf1éé£ibn égainst
the manufacturer or distfibutorJ7Uﬁ;€§$ done in ' 
connection with a settléﬁeﬂﬁ égr¢éﬁént5£6.i§§01§¢a

matter or pending disputéfbetWQen a'maﬁufaCturex or

- distributor, or officer, agent,_or'othef"

representative‘thereof,;éﬁd thé'deﬁigrflﬁfQViaéd,
however, that.such agreement‘hés:been enteréd‘
voluntarily for adequate and valuablebcoﬁsidération;
and provided further théf the renewal or céhtinuation
of a franchise agreeméht shall nbt by itself
constitute adequate and valuaﬁle considerétion;
Require any dealer in the State to entefiinto any
agreement with the manufacturer or distributOr ér any
other party, to prospeétiveiy éssent'tq a release,
assignment, novation, waiver, or estoppel,vwhiCh
instrument or documentyéperates, or is intended by the
applicant or licensee to opefate, to relieve any
persbn from any liability or obligation.of this
chapter, unless done in connection with a settlement
agreement to reéolve a matter or pending dispute

between a manufacturer or distributor, or officer,

010-2002 SB2859 CDl SMA-1.doc
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agent, or other representative thereof, and the
dealer; provided, however, that such agreement has
been entered voluntarily for adequate andlvaluable
consideration; and provided further that the renewal
or continuation of a franchise agreement shall not by
itself constitute adequate and Valuable‘consideration;
Cancel or fail to renew the franchise agreement of any
dealer in the State without providing notice, and
without good cause and good faith, as provided in
section 437-H;

Refuse or fail to offer an incentive program, bonus
payment, holdback margin, or any other mechanism that
effectively lowers the net cost of a vehicle to any
franchised dealer in the State if the incentive,
bonus, or holdback is made to one or more same line'
make dealers in the State;

Unreasoﬁably prevent or refuse to approve the
relocation of a dealership to another site within the
dealer's relevant market area. The dealer shall
provide the manufacturer or distributor with notice of
the proposed addreés and a reasonable site plan of the

proposed location. The manufacturer or distributor

010-2002 SB2859 CD1 SMA- l doc
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éhall approve or deny the request in writing no later
than sixty days after receipt of the request. Failure
to deny the request within sixty d?ys constitutes
approval;

Require a dealer to construct, renovate,vor make
substantial alterations to the dealer's facilities
unléss the manufacturer or distributor can demonstrate
that such construction, renovation, or alteration
requirements are reasonable and justifiable based on
reasonable business considefation, including curreﬁt
and reasonably foreseeable projections of economic
conditions existing in the automotive industry at the
time such action would be required of the dealer, énd
agrees to make a good faith effort to make available,
at the dealer;s option, a reasonable quantity and mix
of new motor vehicles, which, after a reasonable
analysis of market conditions, are projected to meet
the sales level necessary to support the increased
overhead incurred by the dealer as a result of the
required construction, renovation, or alteration;
provided, however, that a dealer may be required by a

manufacturer or distributor to make reasonable

2010-2002 SB2859 'CD1 SMA-1.doc
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facility improvements and technological upgrades
necessary to support the technology of the
manufacturer's or distributor's vehicles. If the

dealer chooses not to make such facility improvements

‘or technological upgrades, the manufacturer or

distributor shall not be obligated to provide the

dealer with the vehicles which require the

improvements or upgrades;

v Require the dealer to establish or maintain an

exclusive showroom or facility unless justified by

current and reasonably expected future economic

conditions existing in the dealer's market and the

-automobile.industry at the time the request for an

exclusive showroom‘or facility is made; provided that
the foregoing shall not réstrict the terms and
conditions of any agreement for which the dealer has
voluntarily‘accepted separate and valuable
consideration;

Condition the award of an additional franchise on the
dealer entering a‘site control agreement dr the dealer
waiving its rights td protest the manufacturer's or

distributor's award of an additional franchise within

10-2002 SB2859 CD1 SMA-1.doc
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the dealer's relevant market area} provided that the
foregoing shall not restrict the terms and chditions>

of any agreement for which the dealer has voiuntarily>

" accepted separate and valuable consideration;‘

)

2

Require a dealei or the dealer's eﬁployees;to.attend“a
training program that does noﬁ-relate directiy:tofthe:'
sales or service of -a new motor'vehiCIe;in‘thE‘liﬁei 5
make of that sold or serviced, or both, by the deaier;
Require a dealer to pay all or part of the oost of an
advertising campaign or contest, or pUrchase-ahy,u
promotional materials, showroom, or other display
decorations or materials at the expense of the dealer
without the consent of the dealer,:which consent shall
not be unreasonably withheld;

Implement or establish a customer satisfaction index
or oﬁher system measuring‘a customer's degree of
satisfaction with a dealer as a sale or service
provider unless any such system is designed and
implemented in such a way that is fair and equiteble
to both the manufacturer and the dealer. In any
dispute between a manufacturer; distributor,_and-a
dealer, the party claiming‘the benefit of the system

SBE2859 CD1 SMA-1.doc
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as justification for acts in relatioh to the franchise
shall have the burden of demonstrating the fairness
and equity of the system both in desigh and |
implementation in relation to the pending dispute.
Upon request of any dealer, a manufacturer or
distributor shall disclose in writing to suéh dealer a
description of how that system is designed and aépliéd
to such dealer;

Implement or establish an unreasonablé; arbitrary, or
unfair sales or other performénce standard in
determining a dealer's compliance with a franchise
agreehent; or

Implement or establish a system of motor vehicle

allocation or distribution to one or more of its

dealers that is unfair, inequitable, or unreasonably

discriminatory. As used in this paragraph, "unfair"
includes without limitation, requiring a dealer to
accept new vehicles not ordered by the dealer or thé
refusal or failure to offer to any dealer all models
offefed to its other same line make‘dealers in the
Staté. The failﬁre to deliver any motor vehicle shall

not be considered a violation of this section if such

002 SB2859 CD1 SMA-1.doc
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failure is due to an act of God..work stoppage

wndelay caused by a strike or labor dlfflculty shortage

of products or materlals frelght delays embargo, or R
other causes of which the}motor vehlcle‘franchisor _
shall have no control. .Notwithstanding‘the-foregoing,
a dealer may be required‘by~a.manufacturerxor‘ _. |
distributor to make reasonable'facility.improuements B
and technological upgrades necessary to support the
technology of the manufacturer's or distributor's
vehicles. If the dealer chooses not.to make such‘
facility improvements or technological upgrades, the
manufacturer or distributor shall not be obligated to
provide the dealer with the vehicles which require the
improvenents or upgrades.

§437-C Sale, assignment, or transfer of franchise to
qualified purchaser. (a) A manufacturer or distributor shall
not unreasonably withhold consent to the sale, aSsignment, or
transfer of the franchise to a qualified purchaser capable of
being licensed‘as a dealer. |

(b) The dealer shall notify the manufacturer or
distributor, in writing, of its desire to sell, assign, or
transfer its franchise and identify the proposed transferee's

2010-2002 SB2859 CD1 SMA-1.doc
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name, address, financial qualifications, and business

experience. Along with such notice, the dealer shall also

provide the manufacturer or distributor with completed

application forms and related information generally used by the
manufacturer or distributor to conduct its review of such a

proposal, and a copy of all agreements regarding the proposed

sale, assignment, or transfer. The manufacturer or distributor.

shgll, within thirty days of receipt of the application and all
supporting documentation as specified therein, review the
application and identify in writing the additional information,
data, or docuﬁents, if any,.needed by the manufacturer or |
distributor to complete its review. If the manufacturer or
distributor does not reject the application within sixty days of
reéeipt of the completed applidation and all supporting |
documentation or within sixty days of receipt of any additional
information, data, or documents timely requested by the
manufacturer or distributor, the application shall be considered.
approved, uhless the sixty-day deadline is extended by mutuai
agreemenf of the manufacturer or distributor and the dealer.

(c) If a manufacturer or distributor denies a deaier'é

proposed sale, assignment, or transfer of the franchise, the

dealer may file a petition in the manner prescribed in section

010- 2002 SB2859 CD1 SMA-1l.doc
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1437fA,.within sixty days of the notice of denial. The
> maﬁufacturer or distributor shall have the burden of prodf fo> R
',fdémoﬁstrate at a hearing pursuant to a timely filed complainti-»'
5 thé£'the propoSed transferee is not of good moral character or

.does not meet the written, reasonable, and uniformly,appliéd

buSinesS standards or qualifications of the manufacturer'

~relating to the financial qualifications of the transferéefand v
"business experience of the transferee or the transferee's o

.. executive management.

§437-D Tranéfer of franchise to successor who is nbt a
qualified purchaser. (a) A manufacturer or distributdr shall.
not refuse or fail to give}effect, unless it has good causé, to
the dealer's designated suécessor, whether designated by Will,
other estate planning document, or written notice to the
manufacturer or distributor either while the dealer was living
or within ninety days of the dealer's death or incapacity.

(b} In determining whether good‘cause exists for the

manufacturer's or distributor's refusal to honor the succession,

- the manufacturer or distributor shall have the burden to prove

that the successor is not of good moral character, is not
willing to be bound by_the terms of the franchise agreement,. and
is either not qualified to operate the deélership or fails to

2010-2002 SB2859 CD1 SMA-1.docC
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demonstrate that the dealership will be operated by a qualified

~ executive manager.

(c) The designated successor shall furnish written notice
to the maﬁufacturer or distributor. including all necessary
applicétion-forms and related information customarily.réquired
by the manufacturer or distributor of the sucéessor's intehtion-
to sﬁcceed-to the ownership of the new motor vehicle dealershibf
within siXty days prior to ﬁhe designee's actual proposed
succession to dealership ownership for the manufacturer or
distributor to determine whether the proposed successorvmeets
the normal, reasonable, and uniformly applied standards for the
grant of an applicafion as a new motor vehicle dealer.

‘(d) The manufacturer or distributor shall notify‘the'

proposed successor of its belief that good cause exists to

“refuse to honor the succession within sixty days after receipt

of the notice of the proposed sucéessor's'intent to succeed the
franchise, and the manufacturer 6r distributor shall detail its
reasons why it believes good cause exists to deny the
succession.

(e). A proposed successor may file a petition in the manner
prescribed in section 437-A within sixty days after receipt of
the manufactufer's or distributor's nofice of refusai to honor

2010-2002 SB2859 CD1 SMA-1.doc
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the succession. The franchise shall continue, éndrthe

manufacturer or distributor is prohibited,frdmfany'éctidn to thev

o contrary, until a final judgment hasg been rendered on»theﬁ

- proposed succession,

§437-E Establishment or relocation of franchise within

~relevant market area. (a) When a‘mahufacturer or>diStributor'

establishes or relocates a franéhise Within1thé.fe1évaﬁt market
area of an existing dealer with a franchise‘for'the saﬁévline
make, the manufacturer or distributor shall provide a notice tQ'
such existing dealers, hereinafter "affected'dééiers": For the
purposes of this section, "affected aealér" meaﬁs a'deaieflfhat
operates a. same line make franchise in a relevant market area
wherein the manufacturer or distributor.is proposing‘fovadd or
relocate a franchise. The manufacturer's ¢r distributor's
notice shall state the location of the proposed dealership and
the date on or after which the franchise intends to be engaged
in business. |
(b) An affected dealer may file a petition in the manner
prescribed in section 437-A within thirty days of receipt of the
manufacturer's or distributor's notice for determination of
whether the manufacturer or distributor has good cause to
establish or relbcate an additional franchise within’thev

2010-2002 SB2859 CD1l SMA-1.doc
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dealer's relevant market area. When3suéh‘a petition is filed,
the manufacturer or distributorvsh311 no£ esfabliSh.or reiocate
the proposed franchise until a hearing‘has[been‘held'and a 
determination made whether good éausé e#iéts,fOr the prdpbsed
addition or relocation. The détefminatiOn_of_a petition filed
under this subsection shall be made-no later thah‘oné hundred
eighty days from receipt of notice of thé pé£itiéﬁ éXcépt for
good cauée. The manufacturer or distfibutof shali havé the
burden of proof to demonstrate good cause exists for fhe
éddition or relocation of an additionél frahchise within the
affected dealer's relevant market area.

(c) In determining whether the ﬁanufacturer or distributor
has good cause to add or relocate the franchise into an affected
dealer's relevant market area the heariﬁgs officer under section
437-A shall consider and make findings upon evidence inCluding
the permanency and size of investment-made énd the reasonable

obligations incurred by the existing new motor vehicle dealers

-in the relevant market area; the growth or decline in pbpulation

and new car registrations in the relevant market area; the

effect on the consuming public in the relevant market area;

 whether it is injurious or beneficial to the public welfare for

a new dealer to be established; whether the new motor vehicle

 SB2859 CD1 SMA-1.doc
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dealers of the samé iine make in that area are providing
adequate competition and convenient customer care for the motor
vehicles of the samevline make including the adequacy of motor
vehicie sales énd service facilities, equipment, supply of motor
veﬁicle parts,'and qualified service personnel; whether.the'
establishment ér relocation of the proposed dealership appears

to be warranted and justified based on economic and marketing

>conditions pertinent to dealers competing in the cbmmunity or

territory, including.anticipating future changes; the effect on
the relocating dealer of a denial of its relocation into the
relevant market area; and the reasonably expected market
penetration of the line make motor vehicle for the community or

territory involved,’after consideration of all factors which may

‘affect such penetration, including demographic factors such as

age, income, education, size class preference, product
popularity, retail lease transactions, or other factors
affecting sales to consumers of the community or territory.

(d) This section shall not apply to the relocation of an
existing dealer within two miles of the dealer's existing

dealership location; the appointment of a successor-dealer at

the same location as its predecessor or within a two-mile radius

from any boundary of the predecessor's former location within

2010-2002 SB2859 CD1 SMA-1.doc
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“one year from the date on which the predecessor ceased

operations or was terminated, whichever occurred later; or the:

- relocation of a dealer to a site that is farther away fromfthe';v"

 ‘?f0teStin9 affected dealer than the existing 1ocation; o

. §437-F Reimbursement for parts. (a) In no event shall

any manufacturer or distributor pay its dealers a markup on -

parts for warranty work that is less than that charged bY_the.*f

dealer to the retail customers of the dealer; provided thaﬁvsuch

‘dealer's retail parts markup is not unreasonable when compared
with that of same line make authorized franchise dealers of the

" manufacturer or distributor for identical merchandise or

sexrvices in the State.

(b) The retail markup charged by the dealer shall be

established by Submitting to the‘manufacturer or distributor’a

Jsufficient quantity of numerically consecutive repair ordérs

from the most recent months to provide one hundred qualifying
customer-paid repair orders. For a dealer unable to provide one

hundred qualifying customer-paid repair orders out of all

‘numerically consecutive repair orders within the two-month

period prior to the submission, the dealer shall submit. customer
service repair orders of all types, inclﬁding customer pay,
warranty, and internal, for that two-month period. The repair

010-2002 SB2859 CD1l SMA-1.doc
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orders shall contain the price and percentage markup. Dealers

‘shall declare in their submission the average markup theedealer;'

is declaring as its new parts reimbursement rate. The declared

 parts reimbursement markup shall take effect within ninety days

after initial submission to the manufacturer or distributOr'and

, shall be presumed to be fair and reasonable. However, the
“manufacturer or distributor may make reasonable requests for

" additional information supporting the submission. The ninety-

‘dayetimeframe in which the manufacturer or distributor shall
‘make the declared parts reimbursement markup effective shall
commence following receipt from the dealer of any reasdhebly
requested supporting information. The dealer shall not request
a change in the parts reimbursement markup more than once -every
twelve monthef

(c) In determining qualifying repair orders fof parts, the
following work shall not be included: repairs for manufacturer
or distributor special events; repairs covered by any insurance
or service contract; federal, state, or local government
legislated vehicle emission or safety inspections; parts sold at
wholesale or repairs performed at wholesale, which shall include
any sale or service to a fleet of vehicles; engine assemblies
and transmission assemblies; foutine maintenance not covered

2010-2002 SB2859 CD1 SMA-1.doc ' 1
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under any retail customer warranty, such as fluids, filters, and

belts not provided in the course of repairs; nuts, bolts,

fasteners, and similar iteme that do not have an individual part
number; tires; and vehicle reconditioning.

(d) Dealers shall have at least thirty days after the
repair work is completed to submit a claim for approval. All
claims made by the dealers ﬁor compensation for deliveryb
preparation, and warranty werk shall be approved or disapproved
and if approved, paid within forty-five days after receipt by a

manufacturer or distributor of a properly completed claim. All

sale incentive claims shall be approved or disapproved and if

approved, paid within sixty days after receipt by a manufacturer
or distributor of a properly completed claim. When any claim is
disapproved, the dealer shall be notified in writing of the

grounds for disapproval. Failure to disapprove a claim within

"the required timeframe constitutes approval of the claim.

§437-G Warranty and incentiﬁe audits. (a) No
manufacturer or distributor shall conduct a warranty or
incentive audit on previously baid claims. or chargeback any
warranty or incentive payment previously made more than one year

after the date the manufacturer or distributor made the payment

10-2002 SB2859 CD1 SMA-1.doc
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claims.
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(b) A manufacturer or distributor shall not chargebaCkia

distributor can satisfy its burden of proof that thevdealer

' dealer for sales or warranty-paymentsuunless thé manufacturer or

's

claim was fraudulent or that the dealer did not substantially

comply with the reasonable written procedureS-Of_the? -
manufacturer or distributor.

(c) The manufacturer or distributor shall provide the

dealer a written notice thirty days before imposing a proposed_

chargeback. The dealer may protest the imposition of a proposed

chargeback prior to the imposition of a proposed chargeback.

The dealer, manufacturer, or distributor shall conduct any

internal dispute resolution process in accordance with the

franchise agreement. After the internal dispute resolution

process is concluded, the dealer may file a petition in the

manner prescribed in section 437-A protesting the proposed

chargeback amount. If a petition is filed, the proposed

chargeback shall be stayed during the entirety of the action and

until a final judgment has been rendered.
§437-H Cancellation or failure to renew franchise
agreement. (a) A manufacturer or distributor shall give.

2010-2002 SB2859 CD1l SMA-1.doc
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written notice to the dealer and the board of the manufacturer's
intent to terminate, discontinue, cancel, or fail to renew a
franchise agreement at least sixty days before the effective _
date thereof, and state with specificity the grounds being |
relied upon: for such discontinuation, cancellation, ﬁerminatioﬁp
or failure to renew; provided that the manufacturer or
distributor méy provide the_notice fifteen days before the
effective date of termination, discontinuation, cancellétion, or
noh—renewal‘in the following circumstances:

(1) The dealer has filed a Voluntary petition in
bankruptcy or has had an involuntary petition in
bankruptcy filed against it which has not been
discharged within thirty days after the filing, there
has been a closeout or sale of a substantial part of
the dealer's assets related to the business, or'there
has been a commencement of dissolution or liquidation
of the dealer;

(2)> The dealer has failed to operate in the normal course
of business for seven consecutive days or has

otherwise abandoned the business;

2010-2002 SB2859 CD1 SMA-1.doc ' -
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(3)

(4)

(6)

(b)

oo
[$))]
[(a]

~ S.B.NO.

oxoy
OoU
- N

The dealer has pleaded guilty_to or haé been convicted -
of a felony affeéting the"relafiénéhip beﬁweeh'the
dealer and the manufacturef or distribqtpr;~ =

The dealer has engaged in Cohdﬁ¢t that;is ihjurious or

detrimental to the dealer's'custbmers or to the public

welfare;

There has been a change,.without'the prior written
approval of the manufacturer or distributor, in the

location of the dealer's principal place of business

 under the dealership agreément; or

Misrepresentation or fraud upon the maﬁufacturer-by

the dealer.

A dealer who receives notice of intent to terminate,

discontinue, cancel, or fail to renew may, within the sixty-day -

notice period, file a petition in the manner prescribed in

section 437-A for a determination of whethér such action is

taken in good faith and supported_by good cause. The

manufacturer or distributor shall have the burden of proof that

such action is taken in good faith and supported by good cause.

(c)

If the manufaCturer{s or distributor's notice of

intent to terminate, discontinue, cancel, or fail to renew is

based upon the dealer's alleged failure to comply with sales or

2010-2002 SB2859 CD1 SMA-1.doc
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service performance obligations, the dealer shall first be

;prdvided with notice of the alieged Ssales or serviceff
;'déficiencies and afforded at least one hundred eighty days to
 ¢orregt any alleged failure before the manufécturer ¢r _
"di5££ibutor may send its notice of intent ﬁo termiﬁate,b
‘discoﬁtinue, cancel, or fail to renew. Good cause shail.npt‘bé

"LdeeMed'to exist if a dealer substantially compliewaifh:the:_ﬁ

manufacturer's or distributor's reasonable performance:

- provisions within the one hundred eighty-day cure‘periodr'or if

the failure to demonstrate substantial compliance was due to
factors that were beyond the control of the dealér.
(d) Good cause shall not exist absent a breach of a

material and substantial term of the franchise agreement; The

existence of one or more circumstances enumerated in subsection

v(a)(l) through (6) above shall be presumed‘to be good'cauée,.and 

the dealer shall have the burden of proof to show that the
action was not taken in good faith and supported by good cause.

(e) Except in the circumstances enumerated in subsection

~(a) (1) through (6) above, the franchise agreement shall remain

in effect until a final judgment is entered after all appeals

are exhausted, and during that time the dealer shall retain all

010-2002 SB2859 CD1 SMA-1.doc -
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rights and remedies pursuant to the franchise agreement, -

. including the right to sell or transfer the franchise.

(£) Upon the termination, discontinuation, cancellation, -

“'or failure to renew the franchise agreement by the manufacturer

or distributor, the manufacturer or distributor shall_Compénsate‘_

the dealer for all new, unused, and undamaged parts IiSteduin

-theucurrent parts catalog and still in the-originai,_resalablé
‘merchandising packages and in unbroken lots; provided that‘forv

sheet metal, a comparable substitute may be used. Prices shall

be those in effect at the time'the}manufaCturer or diétributor
receivesvthe parts, less applicable alluwances;bﬁhe féir markét
value of all undamaged) unmodified special tools, equipment, and
signage required by the manufacturer or distributor aud acquired
by the dealer within the three years prior to the termination;
all uew, uudamaged, and unsold vehicle iuventory of the current
model year and one model year prior acquired from the
manufacturer or distributor or from another same»line make
dealer}in the ordinary course of business prior to the effective
date of termination or non-renewal; provided that the Vehicle
has less than five hundred miles registered on the odometer.

The purchase price shall be the dealeér's net acquisition cost.
The compensation shall be paid to the dealer no later than
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ninety days from the date of the franchise termination,

discontinuation, cancellation, or failure to renew.

(g) 1In addition to the other compensation set forth in
this section, upon the termination, discontinuation,
céncellation, or failure to renew the franchise agreement by a
manufacturer or distribufor without good cause and good faith;
or as a reSult‘of the discontinuation of a line make, the
manufacturer or distributor shall compensate the dealer.at the
fair market value for the dealer;s capitalrinvestment, which -
shall includekthe going bﬁsiness value of the business,
goodwill, property, and improvement owned or leased by the
dealer for the purpose of the franchise as of the effective date
ofvthe termination or one day’ prior to the date of the notice,
whichever is greater. The compensation shall be paid to the
dealer nd.later than ninety days from the date of the franchise
termination, discontinuation, cancellation, or failufe to renew.

(h) 2As used in this section, "géod faith" means the duty
of each party to any franchise agreement to fully comply with
that agreement, and to act in a.fair and equitable manner

towards each other."

SECTION 3. Section 437-1, Hawaii Revised Statutes, is

amended to read as follows:

2 .SB2859 CD1 SMA-1.doc '
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"§437-1 Legislative findings andideclaration. The
iegislature finds that:

(1) The manufacture, distribution, and sales of motor
vehicies in the State vitally affects the general
economy of the State and the public interest and
public welfare;

(2) Manufacturers of motof vehicleé [whese] without
physical manufacturing facilities [are neot lecated]
within the Statel+] and motor vehicle diétributors[T
-are—éeéﬁg] doing business in the State through their
control over, and relationships‘and transaétions with
their dealers, branches, and representatives; and

(3)  The geogtaphical location of Hawaii ﬁakes it necessary
to ensure [Ehe—avai%abi%i%y—e%] that motor vehicles
[and] , parts and dependable service [therefexr] are
available within the State to protect and pfeserve the
transportation systém and the investménts of its
residenté.

The legislature declares; on the basis of the foregoing
findings; that it is necessary to regulate and to license motor
vehicle manufacturers, distributors, dealers, salespersons, and
auctions in the-State[—] in order to prevent frauds,

010-2002 SB2859 CD1 SMA-1.doc
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‘impositions, and other abuses against its residents[+] and to

protect and preserve the economy and the transportation system

-~ of the State. In order to further this intent, the legislature

.~ finds that this chapter is remedial and shall apply to all

 franchise agreements existing as of the date of enactment,

'eXCept'to the extent that such application violates any

 pfoVision of. the State or federal constitutions."

SECTION 4. Section 437-1.1, Hawaii Revised Statutes, is

“amended as follows:

1. By adding a new definition of "relevant market area" to

‘be appropriately inserted and to read:

"w"Relevant market area" means the following:

(1) In a county with a population of less than five

hundred thousand persons according to the most recent

data of the United States Census Bureau or the data of

the department of business, economic development, and

tourism, the relevant market area shall be the county

in which the dealer is located; or

(2) In a countg;withlagpopulation of more than five

hundred thousand persons according to the most recent

data of the United States Census Bureau or the data of

the department of business, economic development, and .

2010-2002 SB2859 CD1 SMA-1.doc
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tourism, the relevant market area shall be within a

radius of six miles from the dealership 1ocation."b

2. By amending the definitions of "dealer", "franchise",

- énd'“new motor vehicle dealer" to read:

"IDeglexr" includes "auction" as defined in this section or

any person or entity not expressly excluded by this chaptervwho

seélls three or more vehicles within a calendar year, or who is-

eﬁgéged in the business of selling, soliciting, offering, or
attempting‘to negotiate sales, purchéses, or exchanges of motor
vehicles or any interest therein, including options to purchaée
motor vehicles. The term "dealer" excludes a person who seils
or purchases motor vehicles in the capacity of :

(1) A receiliver, trustee, personal representative,
guardian, or ény other person appointed by or actiﬁg
under a judgméntuor order of any court;

(2) A public officer while performing official duties;

(3) A holder of an auction iicense issued under this
chaptér when acting within the scope of the license;

(4)  An insurance company, financelcompany, bank, or other

financial institution [seiting] that sells or

[effexring] offers for sale motor vehicles repossessed

2010-2002 SB2859 CDl1 SMA-1.doc V
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or foreclosed by it under the termé of a Credit'sale

contract or security agreement;
A person not engaged in the business of selling or

purchasing motor vehicles [wheﬁééeqﬁifiéé]-who

acquires or [dispesing] disEbses;of motor vehiclés»for

the person's own personal, family, or business use;

provided that the vehiclesware acquifed'oi-dispréd of

for the person's use in good faith and not for the.

purpose of evading any provision of this‘chapter;

A consumer consultant who is‘not»engaged in the
business of selling, soliciting; Offering; or
attempting to negotiate sales or ethangeé of motor
vehicles or any interest theréinufor any dealer, and
who for a fee provides specialiZed-information‘énd._
expeftise in motor vehicle sales transactiOnS-to
consumers [wishing] who wish to purchése or iease

motor vehicles[—Thel; provided that the consumer

consultant shall register and pay a fee to the board
prior to offering consultant services; or
A Hawaii bank or its affiliate selling or offering for

sale motor vehicles surrendered or‘redeliveréd to it
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under the terms of a lease[+] or sold by it pursuant

to a purchase option contained: in a lease.

"Franchise" or "franchise agreement".meaﬁS"any contract or
agreenient between a dealer and a maﬁufaétuferﬁér distribu£0r
that authorizes the dealef to engage inithé'busihéés_of sélling
or purchasing any particulér make dr makes Qf néw motér_&ehicles

or motor vehicle parts [therefex] manufactured or diStribﬁted by

[seeh] the manufacturer or distributor[+], or that establishes

rights or obligations, or both, relating to the‘dealer‘s new

motor vehicle operation, including agreeménts relating to

dealership facilities or site control.

"New motor vehicle dealer"™ means a dealer who engages in
the business of selling, at wholesale or retail, [er—beth,] new
motor vehicles or new and used motor vehicles. "

SECTION 5. Section 437-27, Hawaii Revised Statutes, is

amended to read as follows:

"§437-27 Change of status, notice. If the status of any

licensee changes during the.period for which the license is

issued [imn—respeet—te+] because of:

(1) Changes in officers, directors, or limited partners of
the licensee or termination of the employment of any

licensed salesperson;

2010-2002 SB2859 CD1l SMA-1.doc » ' "
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(2) The transfer of more than ten per cent of the
ownership of the licensee to one person;
. (3) The termination of a licensed premises by a dealer or

auction or the acquiring or termination of a

franchise; or

{4) The assignment of any part of the licensee's assets

for the benefit of creditors;

the licensee shall within fifteen days thereafter file withithe

board notice of such change containing such information as may

be required by the board; provided that nothing contained in
this section shall limit the power of the board to suspend,

revoke, or deny the renewal of such license or impose any other

" penalty authorized by this chapter. A manufacturer or

distributor shall give written notice to the board pursuant to

section 437-H, of its intent to terminate, discontinue, cancel,

or fail to renew a franchise agreement."

SECTION 6. Section 437-28, Hawaii Revised Statutes, is

amended by amending subsection (a) to read as follows:
"(a) In addition to any other actions authorized by law[

the board,  after notice and hearing as provided in chapter 91,

and subject to appeal to the circuit court of the circuit in

which the board has jurisdiction under the procedure and rules

010-2002 SB2859 CD1 SMA-1.do _ s
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prescribed by the lawé of the State or thé applicable rules of
thencourts pertaining to appeals to circuilt courts, may suspend,
revoke, fine, or deny the renewal of any license, or prior to
notice and hearing deny the issuance of any license for any

cause authorized by law, including but not limited to

“‘circumstances where the board finds that the applicant or

holdér, or -any officer,.director, general manager, trustee,
partner, or stockholder owning more than tén per cent intefest
of the.applicant or holder:

(1) Has intentionally,made a false statementvof‘a material-
fact in the applicatiqn for a license br in any oﬁher
staﬁement requifed by this chapter or has obtained or
attempted to obtain a license by fraud or
misrepresentation;

(2) Has failed to comply with,‘observe, or adhere to any
provisidn of this chapter or any other.law relating to
‘the sale, taxing, or licensing of motor vehicles or
any rule or order made pursuant to this chapter;

(3) Has committed a fraudulent act in selling, purchasing,
or otherwise dealing in motor vehicles or has
misrepresented the'terms and conditions of é sale,
purchase, or contréct for saie or purChase.of a motor

010-2002 SB2859 CD1 SMA-1.doc , .
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vehicle or any interest therein including an option to
purchase motor vehicles;

Has engaged in business under a past or present

" license issued pursuant to this chapter, in a manner

as to cause injury to the public or to those with whom =

one is dealing;
Has failed to comply with, observe{ or adhere to any = -

law in any othef»respect [or—aceocunt—whereof] so that

the board [may—deem] deems the applicant or holder to -
be an unfit or improper person to hold a license; -

Has failed to meet or maintain the conditions and

requirements necessary to qualify for the issuance of
a license;

Is insolvent [ex], has filed or is the subject: of é

petition for bankruptcy, wage earner's plan, or

finaﬁcial_reorganization plan[+], or hés made dr
proposes to make an assignment fof benefit of
creditors; » L o
[. ‘ ff'
Yicense,—if the applieantor holder—4s] Is not at -
leastbeighteen years Qf age[f];_9£ in the caée of a

paftnership applicant or holder of a license, if any

2010-2002 SB 2859 CD1 SMA-1.doc
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geﬁefal or lihited partner [thereef] is not at least
eighteen yeafs of age;

Has charged more than the legal rate of interest on
the sale [e¥], purchase, or attempted sale or
purchase, or in arranging the sale or purchase of a

motor vehicle or any interest therein including an

© option to purchase;

Has violated any [ef—the—Zaws] law pertaining to false
advertising or to credit sales in the offering,
soliciting, sélling, [ex] puréhasing, or érranging'to
sell or purchase a motor vehicle or any‘interest
therein; |

Has wilfully failed or refused to perform any
unequivocal and indisputable obligation under any
written agreement involving the sale or purchase of a
motor vehicle or any interest therein, including an
option to purchase;

Has been denied the issuance of a license under this

~chapter for substantial culpable cause or [fexr—having]

has had a license issued under this chapter suspended,

revoked, or the renewal thereof denied for substantial

culpable cause;

2010-2002 SB2859 CD1 SMA-1.doc
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Has entered [ez], has attempted to enter, or proposes

to enter into any contract-oriagrEement éontrary to
this chapter or any rule adopted thereunder;

Has been [e¥], is engaged, or perQSes‘to‘éngage_inu"

the business of sellingVnew‘motor’véhiéles as.aadea1er'»

- or auction without a propErufranchisé therefor;

Has at any time employed.[ef]L utilizéa; ofyatﬁempted

~or proposed to employ or uti1ize any person not

licensed under this chapter who is required to be so

licensed;

Has entered or attempted tb enter'any 6ne¥payment'.

contract [+] where the contract is‘required tQ_be

signed by the purchaser prior to_rémoVal.Qf the_motOr.

vehicle for test driving from.the‘seilérfé‘premisés;

[Beirg] Is a salesperson or dealér[+i §Egi' |

(A) Has required a purchaser of a moﬁor [%eﬁée}es]
vehicle as a condition of éaie and‘delivery
[ehereof] , to purchase special feétures,-
appliancés, accessories, or equipment not,desired
or requested by the purchaser; provided that this
prohibition shall not app1y as to speéial |

features, appliances, accessories, or equipment
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which are ordinarily installed on the vehicle
when received or acquired by the dealer;
Has represented and sold as an unused motor
vehicle any motor Vehicle which has been 1eased
or operated as a demonstrator [—3}eased;] or U-
drive motor vehicle;
Has sold a new motor vehicle withbut proViding or
securing for the purchaser the standard factory
new car warranty for the vehiclel[+] unless the
dealer or salesperson clearly notes in writing on
the sales contract that the new motor vehicle is
sold without the standard factory warranty;
Has sold a new motor véhicle covered by a
standard factory warranty without informing the.
purchaser in writing fhat any repairé or other
work necessary on any agcesSories Which were not
installed by the manufacturer of the vehicle may
not be obtaihable in a geographic location other
than where the purchase occurred; provided thaﬁ

the notice required by this section shall conform

to the plain language requirements of section

2010-2002 SB2859 CD1 SMA-1.doc
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487A—1( regardless of the dollar amount»of.the"
transaction;

Has engaged in any improper business:Conduct,'
including but not limited to employiﬁg;
contracting with, or compensating ConSuﬁe; .
éonsultants; ér |

Has sold or leased a new or used motor'vehicié;:f e
other than at auction, without written " '
bdocumentation [%haE—eeHEaiﬁs—%he~§é}iewing_»

. . , . . _ ‘ »  o
peiﬁ%—be}é—%ypefaee—pfinET]'updn.which_théb “
salesperson.or dealer shall appropriately
indicate the type of sale, [amd—upen] which boﬁh
the customer'aﬁd salesperson or dealer shall
place their initials in the designated”spécés[Tj R
prior tolthe signing of the contract of sale or

lease[+] and that contains the following

provisidn printed legibly in at least fourteen

point bold typeface:

859 CD1 SMA 1.doc
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"This (IS) (IS NOT) a door-to-door sale. There
(IS A) (IS NO) 3-DAY RIGHT TO CANCEL on this
purchase.
Customer's Initials __ Salesperson's
or Deaier's.InitialS"r
(18) [Being] Ig_an‘applicant or holder of a dealer's
license[+] and:

(). Has sold or Proposed'to sell new motor Vehicies
without providing for the maintenance of a
reasonable inventory of parts for new &ehicles or
without providing and maintaining adequate repair
facilities and ?ersonnel for new vehicles at
either the maih licensed premises or at' any
branch location;

(B) Has employed or broposed to employ any
salesperson who is not duly licensed under this
chapter; or

(C) - Has sold or proposed to sell new motor vehicles
‘without being franchised therefor;

(19) —[Be}ﬁg].li an applicant or holder of an auction's
license and has sold or proposed to sell new motbr
vehicles Without being franchised therefor; 9£-

002 SB2859 CD1 SMA-1.doc
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[Being] Is an applicant”fdr:a éalesperSon's;license[f],

and: -

(A) Does not intend to bébempiqyéd:ésra éaléSpersOn
for a licensed'motorrvéhiélevdéaiér;véf.‘ |

(BY Intends to bé emleYediés é'saiéspérspﬁ-fqr more
than one dealer; [e%]-’ | | | |

Being a manufacturer or distributor: =

(A). Has [a%%empEeé—%e—éeefee—ef¥haseeeereeé]‘required

any dealer in the State to‘énter.into any:l
agreement with the mahﬁfa&tﬁrerlér-diSt?ibﬁfbr.or
any other party, to perfdrm‘any ac£ no£-reqﬁiréd
vby or to refrain from performing any~act.nqt
contrary to the reésonable requirements bf'the'
fraﬁchise agreement with the-deaier,'byr
threatening to cancel the franchiée agreement or
by threatening to refuse, at the'exﬁiration of
the current franchise agreement, to enter into a

new franchise agreement with the dealer;

. (B) Has [a%%empEeé—%e~eeereé—er—has—eeéfeeé] required

any dealer in the State to enter into any
agreement with the manufacturer or distributor or

any other party to perform any act not required

~ 2010-2002 SB2859 CD1 SMA-1.doc
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. S.B. NO. &
by or to refrain from performing any act not
contrary to the reasonable requirements ofvthe |
franchise agreement with the dealer, by awarding
or threatening to award a franchise to another |

person for the sale of the same make of any motor

vehicle in the [séme—sa}es—area—ef—respensibi}i%y
1 ] C c hi :

thedealer;] relevant market area of a dealer;

(C) Has [attemptedte—or—has] canceled or failed to

- renew the franchise agreement of any dealer in

the State without good faith, as defined herein.

[Upen—sueh—a—eaﬁee%%a%ieﬁ—@r—%&i&&f&49&éﬁﬁﬁﬂ#£he

improvement—owned—or leased by thedealter
e .
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S B. NO. =,

oI
A a

. . i ) .
franehise agreement-]

As used in this ([paragraphy] subparagraph, "good

faith" means the duty of each party to any

franchise agreement to fully comply with that

agreement, or to act in a fair and equitable

manner towards each other;

Has delayed delivery of or refused to deliver
without causé, any new motor vehicle to a dealer,
franchised to sell the new moth vehiéle, within
a reasonable time after receipt of a written
order for thevvehicle from the dealer. The

dellvery to another dealer of a motor vehicle of

0-2002 SB2859 CD1 SMA-1. doc
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the same model and similarly equipped as the
vehicle ordered by avdealer who has not received
delivery thereof, but who had placed the written -
order for the vehicle prior to the order of the
dealer receiving the vehicle, shall be pfima
facie evidence of a delayed delivery of, or
refusal to deliver, a new motor vehicle without
cause. The nondelivery of a new motor vehicle to
a dealer within sixty days after receipt of a
wfitten order for the vehicle from a dealer shall
also be prima facie evidence of deléyed delivery
of, or refusal to deliver, a new motor Vehicle
without cause; provided that the delayed delivery
of, or refusal to deliver, a motor vehiéle shall
be deemed with cause'if the manufacturer
establishes that the delay or refusal to deliver
is due to a shortage or curtailment of material,
labor, transportation, utility serxrvice, labor or
production difficulty, or othér similar cause
beyond the reasonable control of the

manufacturer;

2010-2002 SB2859 CD1 SMA-1.do
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oL

Has discriminated against any of their franchised
dealers in the State by directly or indirectly

charging the dealer more for a new motor véhic1e]

or services, parts, or accessories or a higher

rate of transportation for transporting the
vehicle from the manufacturing oxr assembly_p;aht, 

to the dealer or any portion of the distahCé,3:

~than is charged to any other of their franchised

dealers in the State for the same make; mode1,

and year of a new motor vehicle or for the same
devices, parts, or accessories for the similar

transportation for the vehicle during the same

period. A manufacturer or distributor who -

provides or céﬁses to be provided greater
transportation benefits for a new motor3vehi¢ie
as aforesaid to any of their franchised dealefs
in the State than is provided to any of theif
competing franchised dealers in the State for the
same oOr lesser price or charge than that imposed
upon the franchised dealer in the State during
the same period is_deemed.to havé =]e)

discriminated against the competing franchised

2010-2002 SB2859 CD1 SMA-1.doc
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oToN
00D
- a N

dealer in the State. Evidencekqf_similar
discriminatory practice‘against-franchised
dealers in»other States shall not.censtituteva B
defense to'or«justification:of.the cemmiSSion‘of ’
the discriminatory act againstlfhebfranchised '
dealer in the State. The intent and purpeseeof
this subparagraph is-to elimihete iﬁeqUiEeblei
pricing policies set by manufactufers er
distributors which result in higher prices of new
motor vehicles to the eoﬁsumer invthe State.

This subparagraph shall be liberally interpreted
ﬁo effect its intent and purpose and in the

application thereof, the substance and effect and

- not the form of the acts and transactions shall

be primarily considered in determining whether‘a
diseriminatory act has been committed. Nothing
contained in this subparagraph shall prohibit
eetablishing delivered prices or destination
charges to dealers in the State which reasonably
reflect the seller's total transportation costs

incurred in the manufacture or delivery of

| products to the dealers, including costs that are

2010-2002 SB2859 CD1 SMA-1. docv
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S.B. NO. so
related to the geOgréphiﬁal diStahcesjand modes
of transportation invblved‘inVShipmenté to‘this
State, or Which'meet th§$é;iowerépricés.]f'w-
established by coﬁpeﬁiﬁoré} g>;:":“
Has required a deaier"of ﬁéW mofor Vehi¢1és in . °
the State as a condition of Sa1e and de;;vefy of
new motor vehicles to purchasexépééiél'features,

appliances, accessories, or equipment not desired

or requested by the dealer; provided-that this

prohibition shall notléppiy té special feétures,
applianceé, accessoriés,“ér’équipheﬁt, éxéept
heaters, that are.regularly_installed-on;that
particﬁlar model or new,motOf_vehidies‘aé_~'
"sténdard" equipment of-to»SpéCial-féétﬁfesfni

appliances, accessories, or equipment that are an

"integral part of the new motor vehicles and

cannot be removed therefrom without substantial
expense. Nothing in this subparagraph shall make

it unlawful for a dealer to sell a vehicle that

. includes a heater that hasbbeen installed as

~ standard equipment;

SB2859 CD1 SMA-1.do
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(H)

[00]
.
©

S.B. NO. :b:

Has failed to adéquately and fairly compensate
its dealers for labor [T—paf%sT—aﬁé—ethef‘
expenses] incurred by the dealer to perform under
and comply with manufacturer's warranty
agreements. In no event shall any manufacturer or
distributor pay its dealers a labor rate per hour
for warranty work that is less than that charged

by the dealer to the retail customers of the

‘dealer nor shall the rates be more than the

retail rates. All claims made by the dealers for
compensation for delivery, preparation, and
warranty work shall be paid within thirty days
after appfoval and shall be‘approved or

disapproved within thirty days after receipt.

When any claim is disapproved, the dealer shall

be notified in writing of the groﬁndé for
disapproval;

Has wilfuily.failed to affix the vehicle bumper
impact notice pursuant to section 437-4.5(a), or
wilfully misstated any information in the
notice. Each‘failure or misstatement is a

separate'offense

B2859 CDl1 SMA-1.doc
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—

Has wilfully defaced, or removed the vehicle
bumper impact notice required by section
437-4.5(a) prior to delivery of the vehicle to

which the notice is required to be affixed to the

registered owner or lessee. Each wilful

' defacement, alteration, or removal is a separaté-

Page 48
(1)
(J)
SECTION 7.

" offense; or

Has required a dealer>to refrain from
participation in the management of, investment
ih, or the acquisition of, any other line'of new
motor vehicle or related products; provided'that
the'new motor vehicle dealer maintains a

reasonable line of credit consistent with the

requirements of section 437-7(d) (1) for each make

or line of new motor vehicle, remains in

compliance with reasonable facilities and other

franchise requirements of the manufacturer or
distributor,vand makes no unauthorized change in
the principal management of the dealer."

Section 437-28.5, Hawaii Revised Statutes, is

amended to read as follows:

CD1 SMA-1.doc
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"[+]§437—28.5[}] Procedures, protections, righté, and
. remedies made available to licensees. (a). Thé same procedures,

protections,brights,»and remedies provided to. a dealer uhder

section 437-28(a) (21) and sectionj437-3.6bshall apply to a
distributor that is not a manufacturer[++p%e¥édeé—%hag*§e%_a_

) e 4 1ated—t [that]distributor! 1 . . I

aﬁd~£faﬁehise—agfeemeﬁEs—wi%h—eEhéfédea%efs]. | o

(b) Notwithstanding the terms, provisions, or_édnditions
of any dealer 6r distributor agfeement or franchise or the terms
or provisions of any waiver[+] and notwithstanding any other |
legal or’administrative remedies available, any person who is
licensed under thiS,Chapter and whose business or property is
injured by a violation of section 437-28(a) (21), may bring a
civil action in a court of competent jurisdiction in the State
to enjoin further violations and to recover any damages togethér

with the costs of the suit. Laws of the State of Hawaii shall

apply to any action initiated under this section.

(c) Any person that brings or defends against a civil
action under subsection (b) [skall] may be entitled to recover

2010-2002 SB2859 CD1l SMA-1. doc
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reasonable attorneys' fees as a part_ofiany,damages oxr

injunction; provided that the person substantially prevails in

. establishing or defending against a:Vination»of,sectidn:437_,_‘

28 (a) (21).

(d) Upon a cancellation or failure to renew a

distributorship agreement, the party canceling or'failihg to

renew the agreement, at the distributbr's»option; shall either:

(1) Compensate the distributor at the fair market’ vaiie

for the distributor's capital investment, which shall

include but not be limited to thé‘going.buSinéSSJValué

of the business, goodwill,‘property, and_improvement

owned or leased by the distributor for the purpose of

the distributorship, inventory of parts, including

compensation related to-distributOr'sbdealer

operations and franchise agreements with other dealers

and motor vehicles possessed by the distributor in

connection with the distributorship, plus reasonable

attorney's fees incurred in collecting compensation;

provided that the investment shall have been made with

reasonable and prudent judgment for the purpose of the

distributorship agreement; or

-2002 2859 CD1 SMA-1.doc
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(2) Compensate the distributor for damages including -

attorney's fees as aforesaid, resulting from the.

cancellation or failure to renew the_distributorship )

agreement.

As used in this paragraph, "good faith" means the'dUty-

of each party to any franchise agreement to fully

comply with that agreement, or to act in a fair and

equitable manner towards each other."

SECTION 8. Statutory material to be repealed is bracketed
and stricken.‘ New statutory material is underscored.

SECTION 9. In codifying the new sections added by section
2 of this Act, the revisor of statutes shall substitute
appropriate section numbers for the letters used in designating
the new sections in this Act.

SECTION 10. If any provision of this Act, or the
application thereof to any person or circumstance is held
invalid, the invalidity does not éffect other provisions or
applications of the Act, which can be given effect without the
invalid provisiOn or application, and to this end the provisions

of this Act are severable.

2010-2002 SB2859 CD1 SMA-1.doc 5
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SECTION 11. This Act shall take effect on July 1, 2010;

provided that section 437-A, Hawaii Revised Statutes, shall take

effect on January 1, 2011.

APPROVED this 3 day of JUN , 2010

GOVERNOR OF THE E OF HAWAII
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