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and Members of the Senate
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SB2716 SD2 HD2 CD1 A BILL FOR AN ACT
RELATING TO CHILD PROTECTIVE ACT.
ACT 135 (10)

Sincerely,

& P

LINDA LINGL



10

n
12

13

14

15

16

17

18

on

Approved by the Governor

AY 24 20 ACT135"

THE SENATE. - 2716

TWENTY-FIFTH LEGISLATURE, 2010 | S B N O S.D.2
STATE OF HAWAII . - " HD.2
: - c.D. 1

A BILL FOR AN ACT

E RELATING TO CHILD PROTECTIVE ACT.

- BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWATL:

' SECTION 1. The Hawaii Revised Statutes is amended by

- ‘adding a new chapter to be appropriately designated and to ?ead

‘as follows:
"CHAPTER
. CHILD PROTECTIVE ACT
PART I. SHORT TITLE, PURPOSE, CONSTRvCTION,
GUIDING PRINCIPLES, AND DEFINITIONS‘

§ -1 Short title. This chapter shall be known and cited
as the Child Protective Act.

§ -2 Purpose; construction. This chapter creates within
the jurisdictioh of the family court a child protective act to
make paramount the safety and health of children who have been
harmed or are in life circumstances that threaten harm.
Furthermore, . this chapter makes provisions‘for the servicé,
treatment, and permanent plans for these children and their
families.

The legislature finds that children deserve and require

competent, responsible parenting and safe, secure, loving, and
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nurturing homes. The legislature finds that children who have

-been harmed or are threatened with harm are less likely than

other children to realize their full educational, vocational,
and emotional potential[ and become laW—abiding, productive,
self-sufficient citizens, and are more likely to become involVed il
with the_mental health system, the juvenile justice system, or

the criminal justice system, as well as become an economic =

burden on the State. The legislature finds that prompt

identification, reporting, investigatipn, services; treatment,
adjudication, aﬁd disposition of cases involving children whb
have been harmed or are threatened with harm are in the
children's,btheir families', and society's best interests
because the children are defenseless, exploitable, and
vulnerable. The 1egislature recognizes that many relatives are
willing and ablé to.pfovide a nurturing and safe placement fof
children who have been harmed or are threatened with harm.

The policy and purpose of this chapter is to provide
children with prompt and ample protection from the harms

detailed herein, with an opportunity for timely reconciliation

with their families if the families can provide safe family

homes, and with timely and appropriate service or permanent

02 SB2716 CD1 SMA-3.doc
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plans to ensure the safety of the childgéo they may develop and
mature into responsible, self-sufficient; 1aQ—abidin§#citizens.
The‘sérvice plan shall effectuate the ¢hi1dPs réﬁaining in the
family home, when the family home cah,be immédiate1?made'safe
with services, or the child's returning to‘a éafe famiiyvhome.

The service plan shall be carefully formulated with the family

in a timely manner. Every reasonable opportunity should be

provided to help the child's legal cusfodian to suéceed in
remedying the.prOblems that put the child atfsubstantial‘risk of
being hafmed in the family home. Each abprdpriate résource,
public and private, family and friend, shbula be4considered and
used to maximize the legal custodian's potential for providing a
safe family home for the Child; Full and careful consideration
shall be gi&envto the religious, cultural, and eﬁhnic values of
the child's legal custodian when service plans are being
discussed and formulated. Where the courtvhas determined, by_
élear and convincing evidence, that the child cannot be returned
to a safe family home, the child shall be permanently placed in

a timely manner.

B2716 CD1 SMA 3.doc
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The policy and purpose of this chapter includes the

(5)

(6)

16

“protection of children who have been harmed or are threatened ‘

with'harm by:

Providing assistance to families to address the causes

for abuse and neglect;
Respecting and using each family's strengths,

resources, culture, and customs;

Ensuring that families are meaningfully engaged and

children are consulted in an age-appropriate manner in

- case planning;

Enlisting the early and appropriaté participatioh of
family and the family's support networks;

Respecting and encouraging the input and views of
cafegivers; and

Ensuring a permanent home through timely adoption or

- other permanent living arrangement, -

if safe reunification with the family is not possible.

The child protective services under this chapter shall be -

provided with every reasonable effort to be open, accessible,

and communicative to the persons affected by a child protective

2010 1902 SB2716 CD1 SMA-3.doc
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proceeding without endangering the safety and best interests of
the child under this chapter.

This chapter shall be liberally construed to serve the besti‘
interests of the children affected and the purpose and policies
set forth herein.

§ -3 Guiding principles for children in foster care.

(a) The department or an authorized agency, as resource family

or permanent custodian, shall abide by the following guiding

principles.and ensure that a child in foster care:

(1) Lives in a safe and healthy home, free from physical,
psychological, sexual; and other abuse;

(2) Has adequate:
(A) Food that is nutritious and healthy;
(B) Clothing; |
(C) Medical care, dental and orthodontic services,

and corrective vision care; and

(D) Mental health sérvices;

(3) Has éupervised orvunsupervised in-person, telephone,
or other forms of‘contact with the child's parents and
'siblings while'thé child is in foster care, unless

prohibited by court order;

:2010-1902 8SB2716 CDl1 SMA-3.docC -
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. (4) Has in-person contact with the child's assigned child' :
protective services worker, guardian adyiitemf aﬁd:ify~
applicable, the child's probation offiéer;

‘»,(5) Meets with the presiding judge in the child's bése;v

(é) Ié enrolled in a comprehensive health inSuraﬁcélﬁian
and, within forty-five days of out—of—hbme’placement,“

"~ 1s provided with'é comprehensive health assessment and
treatment as recommended;

(7)  May freely exercise the child's own religious beliefs,
including the refusal to attend ény religious
activities and services;

(8) Has a personal bank account and assistance in managing
the child's personal income consistent with the
child's age and development, unless safety or other
concerns require otherwise;

(9) Has the right to attend school and participate in .
appropriate extracurricular activities and, if the

~child is moved during a school year, has the right to
complete the school year at the same school, if

practicable; and

902 SB2716 CD1 SMA-3.doc
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(10) Beginning at age twelve, is provided with age-

appropriate life skills training and a tranéition‘plaﬂ p

for appropriately moving out of the foster care
system, as well as written information COncerniﬁg“
independeﬁt living programs, foster youth
organizations, transitional planning‘services, and
independent 1ivin§ case manégement programS that'afe'
available to all children in foster cafe who. are
twelve years of age or older and their resource
families.

(b) 'Sua sponte or upon appropriate motion, the family

‘court may issue any necessary orders to any party, including the

~department, department of education, or department of health, to

ensure adherenée to the guiding principles enumerated in
subsection (a) above.

§ —4 Definitions. As used in this‘chapter, unless the
context clearly indicates otherwise:

"Abandoned infant" means a child who is three years old or
younger and:

(1) The child's'parenﬁs,.regardless of ‘any incidental

contact or communication with the child, have

2010-1902 SB2716 CDl SMA-3.doc-
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. ~demonstrated an extreme disinterest in or lack of
commitment for assuming_parental responsibility for
the child;

(2) The persons with whom the child resides have not knoan
the identity or whereabouts of the child's parents for
sixty days or more, and reasonable efforts have been   .-
made to identify,pr locate the child's parents; or

(3)  The child's mother also falls under the provisioﬁs'of
paragraph (1) or (2), and the child's presumed or e
alleged father has failed to aésert a claim or
interest as a pareﬁt for sixty da?s or more; providéa‘
that the child's father has knowledge of the child's -

- birth and that he is the child's presumed or»alleged”»
father:

"Adjudication"*means‘a finding by a court that is supported
by a preponderancevof the evidence that the child has been
harmed or is subjected'to threatened harm by the acts or
omissions of the child's family.

"Aggravated circumstances" meéns that:

(1) The parent has murdered, or has solicited, aided,

abetted, attempted, or conspired to commit the murder

2716 CD1 SMA-3.doc -
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or voluntary manslaughter Qf;_aﬂother’child:Of the
parent; . |

" (2) The parent has committed avféithyaéséﬁlt that resu1ts
in serious bodily injury té‘the child or én§ther child
of the parent; A

(3)‘ The parent's rights regarding a‘siblihg‘of.the qhild

have been judicially terminétéd 6r divested; -

(4) Thé parent has tortured the child; or

(5) The child is an abandoned infant. - |

"Authorized agency" means the department, other public
agency, Or a person or organization that is licensed by thé
department or approved by the court to receive children for
control, care, maintenance, or placement-.

"Birth parent" and "biological parent" can be,used
interchangeably and mean the biological parents of the child.
The term "birth", as used in this chapter, is interchangeable.
with the term "ﬁatural", as that term is used in chapter 578.

"Caregiver" means an adult who is not a child's parent or
legal and physical custodiah, and with whom the child has been .
residing for ét least six months with the verbal or writtén

consent of the child's legal and physical custodian. The status

2010-1902 SB2716 CD1 SMA-3.doc
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of "caregiver" as used in this chaptef does’not pertain to
court-ordered or Voluntary fdster placement.

"Case plan” means the combined safe family home factors and"
the sefvice plan or permanent plan.

>"Chi1d" means a person who is born alive and is.less than -

eighteen years of age.

"Clear and convincing evidence" means the degree of proof

‘that will produce in the mind of the trier of fact a firm belief

or conviction that the fact sought to be proved is true.  This

measure falls between the preponderance standard of typical

vcivil cases and the beyond-a-reasonable-doubt standard of

criminal cases.

"Court" means éne of the family courts established pursuant
to chapter :571.

"Court-appointed special advocate™ méans a responsible
adult volunteer who has been trainéd and is‘supefvised by a
court-appointed special advocate program recoghized,by the

court, and who, when appointed by the court, serves as an

- officer of the court in the capacity of a guardian ad litem.

"Criminal history record check" means an examination of an

individual's criminal history through fingerprint analysis or

B2716 CD1 SMA-3.doc
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name inquiry into state and nationéllcriminal history records
and files, including the files Qf the Hawaii crimihal.justiée
data center.

"Date of entry into foster care" means the date a child was

first placed in foster custody by the court or sixty da?s after

' the child's actual removal from the home, whichever is earlier.

"Default" means the status found by the court when a party

who has been properly served or notified of a scheduled hearing

fails to appear at court for the hearing or fails to plead or
otherwisé'defend, thereby allowing the courﬁ to proceed Qithout
the absent party.

"Department" means the department of human services and its
authorized representatives.

"Family" means each 1ega1.parent-of é child; the birfh
mother, unless the child haé been legally adopted} the concerned
birth father as provided in section'578—2(é)(5), unless the |
child has‘been legally adopted; each parent's spouse or former

spouse; each gsibling or person related by blood or marriage;

each person residing in the dwelling unit; and any other person

or legal entity with:

2010-1902 SB2716 CD1 SMA-3.doc
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o (l) ‘Legal or physical custody or guardianship of the e
child, or

S (2)  Responsibility for the child's care.

 'Fof,purposes of this chapter, the term "family" does not,éppiy b
 to»anrauthorized agency that assumes the foregoing-legalfstatus  .

: br»relationship with a child;

T"Family home" means the home of the child's 1éga1~,
custodian.
,.'"Family supervision" means the legal status in which a

child's legal custodian is willing and able, with the assistance
of a service plan, to provide the child with a safe family home .

"Foster care" means continuous twenty-four-hour care and

supportive services provided for a child by an authorized agency

or the court, including, the care, supervision, guidance, and
rearing of a child by a resource family.

"Foster custodian" means the authorized agency that has
foster custody of the child.

"Foster custody" means the legal status created,when the
department places a child outside of the family home with the
agreement of the legal custodian or pursuant to court order,

after the court has determined that the child's family is not

010-1902 SB2716 CDl1l SMA-3.doc
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presently willing and able to proVide‘the‘child‘with‘a'safe
family home, even with the assistancé ofVa sefﬁice plan. -

' "Foster parent" or "foster family! means a person or family

~ licensed by the department or another,authorizedfagehCy to

provide foster care services for chiidfen and can be used
interchangeably with "resource faﬁily".’

"Guardian ad litem" means'any pérS©n who‘is‘appointéd by
the court under this chapter to pfotect and‘promote:thé needs
and interests of a child or a party, including a court-appointed
special advocate.

"Hanai relative" means an adult, other than a. blood
relative, whom.the court or department has found by credible
evidence to pérform or to have performed a éubsténtial'rolé in
the upbringing or.material support of a cﬁild, as attested to by
the written or oral aesignation of the child ot of another
person, including other relatives of the child.

"Harm" means damage or injury to a child's physical or
psychological health or welfare, where:

(1) The child exhibits.eVidence of injury, including, but

not limited to: B

(A)_ Substantial or multiple skin bruising;

2010-1902 SB2716 CD1 SMA-3.doc
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(B) Substantial external or internal bleeding;
(C) Butn_or burns;

(D)  Malnutrition;

(E) Failure to thrive;

(F) Soft tissue swelling;

(G) Extreme pain;

(M) Extreme mental distress;

(I} Gross degradation;

. (J) - Poisoning;

(K)  Fracture of any bone;

(L) Subdurallhematoma; or

(M) Death;

and the injury is not justifiably éxplained, or the
history given concerning thevéondition or death is not

consistent with the degree or type of the condition or

death, or there is evidence that the condition or

death may not be the result of an accident;

The child has been the victim of sexual contact or »

‘conduct, including sexual assault; sodomy;

molestation; sexual fondling; incest; prostitution;

obscene‘or pornographic photographing, filming, or-

902 SB2716 CDl1 SMA-3.doc
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depiction; or other similar forms of sexual
exploitation;

t3) The child's psychological well-being has been injured 4

as evideﬁced by a,substantial.impairment in the |
child's ability to function;

(45v The child is not provided in a timely manner with

- adequate food; clothing; shelter; supervision; Qr
psychological, physical, or medical care; or

(5) The child isvprovided with dangefous, harmful, or

detrimental drugs as defined in sectiQn 712-1240,
except when a child's family administérs drugs to the
child as directed or prescribed by a practitioner as
defined in section‘712—1240.

"Imminent.harm“ means that without interventioh within the
next ninety days, there is réasonable cause to believe that harm
to the child will occur or reoccur.

"Incapacitated person",means a person.who, even with

appropriate and reasonably available assistance, is unable to

vsubstantially:

(1) Comprehend the legal significance of the issues or

nature of the proceedings under this chapter;

'2010-1902 SB2716 CD1 SMA-3.doc
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e (2) Consult with counsel; and

~(3) . Assist in preparing the persoﬁ's;case or'strategy. |

© " . Incapacity shall not be based solely on a pefsonfs status

‘as a minor.-

"Ohana conference" means a family—focuéed,'stréngth—based

. meeting conducted by trained community facilitators that‘is :

.‘designed to build and enhance the network of‘prdteCtion_for'a

child who is subject to a proceeding under this chapter. Ohana

~conferences include extended family members and other important‘

peéple in‘the child's life and rely on ‘them td partiéipate'in
making plans and decisions. The purposevof the ohana coﬁférence
is to establish a plan that provides for the safety and
permanency needs of the child.
‘"Parent" means any 1ega1 parent of a child; the birth
ﬁothar,'uniess the child has been legally adopted; the |
adjudicated, presumed, or concerned birth father of the child as
provided in section'578—2(a)(5), unless the child has been
legally adopted; or thé legal gﬁardians or any other legal
custodians of the child.

"Party" means an authorized agency; a child who is subjeét

to a proceeding under this chapter; the child's parents and

10-19 SB2716 CD1 SMA 3.doc
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guardian ad litem; any other persoh who is alleged in the

- petition or who is subsequently found at any child protective

proceeding to be encouraging,,éausing, or contributing to the.
acts or»éonditions that brought the‘cﬁild within the scope of
this chapter; and may include any other person, including the
child's current foster parent or current resource family, if_the'.
court finds that such persqn's participation is in the best
interest of the child; provided that the court may limit a

party's right to participate in any child protective proceeding

if the court deems such limitation of such party's participation

to be consistent with the best interests of the child and such
party is not a family member who is required to be summoned
pursuant to Seétion’+13, except as otherwise provided in this
chapter. 

"Permanent custody" means the legal status created by order
of the court after the‘terminatiqn of parental rights as set
forth in this chapter.

- "Permanent plan" means a specific, comprehensive written

plan prepared pursuant to section —52.

"Police officer" means a person employed by any county in

the State of Hawaii to enforce the laws and ordinances for

SB2716 CD1 SMA-3.doc
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. preserving the peace and maintaining saféty and order in the

community, or an employee authorized‘byfthejdifectdf of'pubiic'

safety under section 329-51 or 353C-4 to exercise the powers set

forth in this chapter.

| "Prepénderance of £he evidenéé“ meéhS thé degréE'Of‘préof,
which as a whole, convinces the trier‘ofﬂfactvthat‘the’fact '
sought to be proved is more probéble:théﬁ‘ﬁot;:’“PféPéhderance

of the evidence" shall be the'standard'ofgproof’required in- any

. proceeding, unless otherwise specified.,‘

"Prdtective custody" means the‘iégéi sﬁatus of a chi1d4
whose physical custody is assumed by a policé offiéef under this
chapter.

"Reasonable cause to.believe" meané the degree of ‘proof
that would céuse é person of average caution to believe the
evidence is reasonably trustworthy.v

"Relativé"}means a person related to a child by blood or -
adoption, or a hanai relative as defined in this chapter, who, .
as determined by the court or the department, isvwilling and _'

able to safely provide support to the child and the child's

family.

2010- 1902 SB2716 CD1l SMA-3.doc

MR ARARRTIGH A



10
11
12

13

14

15

16

17

18

19

20

H.D.2
CD. 1

Page 19 ’ 2716

"Resource family" means a person or’family‘licenSed by the

_department or another authorized agency to provide foster care

services for children and can be uéed in£erchahgeab1y‘wifhﬁ
"foster parent™ and "foSter'family";

"Safe family home factors" méanéra 1iét of’critéria that
must be considered in determining whether a pérent,is>ab1é to
provide a safe family home as th out'hérein in section -7.

”Sefvice plan" means a specific, comprehensivé written plan
prepared by an authorized agency pursuant tQ‘section =27

"Temporary family supervision™ méané a‘légal étatus created
uﬁder this chapter pursuant to court ordef after the departmént
has filed a petition for temporary fostér‘custody, and the court
finds it more appropriate to return the child to’thé child's
family home pending an adedication'determination,

"Temporary foster custody";means a 1egal‘status created
under this chapter with or without a court order, whefeby’the
department temporarily assumes the duties and rights of a foster
custodian of a child.

"Termination of parental rights" means the severance of

parental rights.

2010-1902 SB2716 CD1 SMA-3.doc -
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"Threatened harm" means any reasonably foreseeable
- substantial risk df_harm to a child.
PART II. JURISDICTION AND VENUE

§ -5 Jurisdiction. Pursuant to section 571-11(9), the
court shall have exclusive original jurisdiction in a child
protective proceeding concerning any child who is or was found

within the state at the time specified‘facts and circumstances

occurred, are discovered, or are reported to the department.

These facts and circumstances constitute the basis for the
court's finding that the child's physical or psychological
health or‘weifere is subject tobimminent harm, has been harmed,
or is subject to threatened harm by the acts or omissions of the
child's family.

§ -6 Venue. A child protective éroceeding under this
chapter may be filed in the county in which a child is found or
fesides when the petition is filed, or in the county in which a
parent having legal custody of the child resides or“is domiciled
when the petition is filed.

PART III.- SAFE FAMILY HOME FACTORS AND

PRE-PETITION PROCEDURES
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- § -7 -Safe family home factors. (a) The following
factors shall be fully considered when determining whether a
child's family is willing and able to provide the child with a
safe family home:

(1) Facts relating to the child's current situation, which
shall include:

(n) iThe child's age, vulnerability, and special needs
that affect the child's attachment, growth, and
development ;

~ (B) The child's”devélopmental, psychological,
medical, and dental health status and needs,
including the names of assessment and treatment
providers;

(C) The child's peer and;family relationships and
bonding abilities;‘.

(D) The child's educational,sta£us and setting, and
the department's efforts to maintain educational
stability for the child in out-of-home placement;

(E) The child's living situation; -

" (F) The child's fear of being in the family home;

(G) The impact of out-of-home placement on the child;

2010-1902 SB2716 CD1 SMA-3.doc
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(H) Services provided to the child and family; and

(I) The department's efforts to maintain eonﬂeCtionse i

" between the child and the child's éiblings,,ifrm, e

they are living in different homee;v~'
(2)‘ The initial and any subsequent reports ef harm-aﬁd e; '
threatened harm to the child; |

- e(3)' Dates and reasons for the child's outfof4ﬁdmee‘;~z"

‘placement; description, appropriateness, and location
’ Gro of the placement; and who has placement = - ’
' responsibility; .

(4) Facts regarding the alleged perpet;atofs ofvharﬁ to
the child,'the child's parents, and other family
members who are parties to the court proceedings,
which facts shall include:

(A). Birthplace and family of origin;
(B) Manner iﬁ which the alleged.perpetrator of ‘harm
was parented;
(C) Marital and'relationship history;‘and
(D) Prior involveéement in Services;
(5) Resulte of psychiatric, psychelogical, or

developmental evaluations of the child, the alleged

SB2716 CD1 SMA-3.doc
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- perpetrators, and other family members who are

parties;

Whether there is a history of abusive or assaultiVe
conduct by the child's family members and others who '
have access to the family home;

Whether there is a history of substaﬁce abuse by the
child's family or others who have acCess‘to the.famiiy -
home; | |
Whether any alleged perpetratorahas completed services ‘
in relation to any history identified in paragraohs

(6) and (7), and acknowledged and accepted
responsibility for the harm to the child;

Whether any non-perpetrator who'resides in the family -
home has demonstrated an ability to protect the chiid
from further harm and to ensﬁre that any current
protective'orders are eﬁforced;

Whether there is a support system available to the.
child's family, including adoptive and hanai

relatives, friends, and faith-based or other community

networks;

010- 1902 SB2716 CD1 SMA-3.doc -
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(11) Attempts to locate and invoiveféxtended.family,‘.
friends, and faith-based 5f o#herééﬁmunity #étworks;

" (12) Whether the child'évfamilY}haS dém§hétrétéd én;
understanding of and inVélﬁémeh£ in:éerv1¢¢é #hat:have
been recommendgd by thé debaftﬁéntfberourtfordered as
necessary to provideféjsafé fémiiy_hOme»fo? £hé Chiid;

(13) Whether the child‘s'family"has rés61véd1idéntified
safety issues in the family héme‘withinfa‘reaSQnable
period of time; and

(14) The department's assessment, thchlshall»includé the
demonstrated a.bility of the child's family to provide
a safe family home for the child, and‘recommendations.

(b) The court shall consider the 1ike1ihoodithatuthe
current situation.presented in the‘séfe family'home factdrs set
forth in subsectionv(a) will continue in the reésonably'-
foreseeable future.

§ -8 Protective custody by police officer without court
order. (a) A police officer shall assume pfotective custody of
a child without a court order and without the consent of the
child's family, if in the discretion of the policé officer, the

officer determines that:

0-1902 SB2716 CD1l SMA-3.doc
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The child is subject to imminent harm while in the
custod& of the child's family;

The child has no parent, as defined in this chapter,
who is willing and able to provide a safe family home
for the child;

The child has no caregiver, as defined in this
chapter, Who is willing and able to provide a safe and’
éppropriate placement for the child; or

The child's parent has subjected.the child to harm or
threatened harm and the parent is likely to flee with
the child. | |

The department shall assume temporary foster custody

of the child when a police officer has completed the transfer of

protective custody of the child to the department as follows:

(1)

A police officer who assumes protective custody of a
child shall complete transfer ofvprotective custody to
the depaftment by'presenting physical custody of the
child to the depaftment; or

If the child is or will be admitted to a hospital or
similar inStitutibn, the police officer shall |

immediately complete the transfer of protective

02 S8B2716 CDl1 SMA-3.doc
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- custody to the department by n@tifying the department

and receiving an acknowledgment'from the‘héspita1 ofU
similar institution that it has been iﬁfbrﬁed tha£‘the |
child is under the temporary foéter custody of the
department. ‘

-9 Temporary foster custody without court order. (a)

L Wheh'the department receives protective custody of'a'Child'from

the police, the department shall:

Assume temporary foster custody'of.the child if, in
the discretion of the departmeﬁt, the dépaftment"
determines that the child is subjeét to imminent harm
while in the custody of the child'é family;

Make every reasonable effort to inform the child's

parents of the actions taken, unless doing so would

- put another person at risk of harm;

Unless the child is admitted to a hospital or similar
institution, place the child in emergency foster care-
~while the department conducts an appropriate

investigation, with placement preference being given

~ to an approved relative;
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(4) With authorized agencies, make reasonable efforts to

identify and notify all relatives within thirty days

of assuming temporary foster custody of the child; and

(5) Within three days, exéluding Saturdays, Sundays, and

holidays: |

(A) Relinguish temporary foster cuétody, return the
‘child to_the‘child's parents, and proceed | |
pursuant to section -11(3), -11(4), or -11(5);

(B) Secure a voluntary placement agreement from the
child's ﬁarents to place the child in fosﬁer
care, and proceed pursuant to section —11(5)
or -11(7); or

(C)  File a petition with the court.

(b)_'Upon the request of the department and without regard
to parental consent, any physician licensed or authorized to
practiCe'medicine in the State shall perform an examination to -
determine the nature and extent of harm or threatened harm to
the child under the department's temporary foster custody.

§ -10 Relatives; foster placement. (a) The department
shall provide the child's relative an application to be the

child's resource family within fifteen days of the relative's

- 2010-1902 8B2716 CD1 SMA-3.doc -
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request to provide foster placement fbxfthe_Childtf,If the

~application is submitted and dénied[ithé~départmentﬁshall

provide the applicant with the;speCifié reasonsrforvthe denial

appeal{

- and an explanation of the procedUreS'er an*admiﬂistratiVe

(b) The department and authorizéd agencies.Shall,make

reasonable efforts to identify and notify all rélatives of the

child within thirty days after assuming foster custody of the

child.

§ -11 1Investigation; department powers. Upon receiving

a report that a child is subject to imminent harm, has been

harmed, or is subject to threatened harm, the department shall

cause such investigation to be made as it deems to be

appropriate. In conducting the investigation, the department

may :

(1) Enlist the cooperation and assistance of apprdpriate

state and federal law enforcement authorities, who may

conduct an investigation and, if an investigation is

conducted, shall providé the department with all

pteliminary findings,

902 SB2716 CDl1 SMA-3.doc
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criminal history record check of an alleged
perpetrator of harm br threatened harm to the'chiid;
Interview the child Without the presence or prior
approval of the child's family and temporarily assume
protective custody of the child for the purpose of

conducting the interview;

. Resolve the matter in an informal fashion that it

deems appropriate under the circumstances;

Close the matter if the department finds, after an

"assessment, that the child is residing with a

caregiver who is willing and able to meet the child's

needs and provide a safe and appropriate}placement for

the child;

Immediately enter into a service plan:

(A) To safely maintain the child in the family home;
or

(B) To plaée the child in voluntary foster care
pursuant to a written agreemént with the child’s
parent.

If the child is placed in voluntary foster care and

the family does not successfully complete the service
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plan within three months after the date-on which the
department assumed physicél custody of the child, the
department shall file a,petition. The department is
not required to file a petition if the parents agree N
to adoption or legal guardianship of thé child and the
child's safety is ensurea; prbvided that the adoption

or legal guardianship hearing is conducted within six

- months of the date on which the department assumed

physical custody of the child;

.Assume temporéry:foster custody of the child and file‘
a petition with the court within three days; excluding
Saturdays, Sundays, and holidays, after the date on
which the department assumes temporary foster custody
of the child, with placement preference being given to
an approved relative; or
.File a petition or ensure'that ahpetition is filed by
‘another appropriate authorized agency in court under

this chapter.

PART IV. COURT PROCEEDINGS, EVIDENCE, AND ORDERS

-12 Petition. (a) A petition invoking the

jurisdiction of the court under this chapter shall:

2716 CD1 SMA-3.doc
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Be verified and set forth:

(A) A concise statément of the basis for each
allegation of harm or threatened harm that brings.
a child within this chapter;

(B) The name, birth date, gender, and residential
address of the child;

(C) iThe names and last known residential addresses of
the parents and other persons’to be made parties
.to the.proceedings urider this chapter; and

(D) Whether the child is under the temporary foster
custody or foster custody of the department and,
if so, the date on which the department assumed
physical custody of the child;

State whether any of the faCts required by this

section cannot be determined prior to filing the

petition; provided that the petifion may be based on

information and beiief, but shall state the basis

thereof; and

Include the warning that, if the petition is granted,

parental rights may be terminated unless the family is

willing and able, with the assistance of a service
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plan, to provide the child with a safe family home

within a reasonable period of time.

‘vi':(ﬁ)‘ If the court determines that the child ié subjectwtb ;~ ‘f }J3?
‘fimﬁinéﬁt harm while in the custody of the child's familf,rﬁhé R
' ¢§£f£ Shé11 order that a police officer immediately'ﬁaké~thé
,;éﬁi;dfiﬁto protective custody and that the departméntv" 

imﬁédiately assume temporary foster custody of theﬁchildﬂ !

(¢) The court shall cohduct:

1) A temporary foster custody‘hearing,;pursuant.to
'sectién. -26, within two days after the petition is
‘filed, excluding Saturdays, Suﬁdéyé, and holidéYs; or

(2) A return hearing, pursuant to section -28, within
fiftéen days after the petition is filed or the date a
decision is announced by the court during a temporary
foster custody hearing, if the petition requests
foster custody or family superviéion of the child.

(d) The court may adopt rules concerning the titles,

filing, investigation, and form and content of petitions and

other pleadings and proceedings in cases under this chapter, or

‘any other matter arising in child protective proceedings.
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§ -13 Summons and servicevof summons . (a) After a

- petition has been filed, the court shall issue a summons

requiring thé presence of the parents and other persons to be
parties to the proceeding, as follows:
(1) A Copy of the petition shall be attached to each
summons ;
(2} The summons shall notify the parties of their right to
v fetain and be represented_by.counsel; and |
(3) The summons shall state: "YOUR PARENTAL AND CUSTODIAL
DUTIES AND RIGHTS CONCERNING THE'CHiLD OR CHILbREﬁ WHO:
ARE THE SUBJECT OF THE ATTACHED PETITION MAY BE N
TERMINATED IF YOU FAIL TO APPEAR ON THE DATE SET FORTH
~IN THIS SUMMONS."
(b)‘ The court may issue a summons ﬁo a parent or any

person having physicél custody of the child to bring the child -

before the court at the temporary foster custody hearing or the

return hearing.
(¢) The sheriff or other authorized person shall serve the
summons by personally delivering a certified copy to the person

or legal entity being summoned. A return on the summons shall

2010-1902 SB2716 CD1 SMA-3.doc:
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be filed, showing the date:ahd time'aﬁdafedwhomfservice was> 
made; provided that: | -

‘ (1) If the party to be’served’deesdaof‘residedih’the SRy
State, service shall be made by reglsrered‘or ."'d
cert1f1ed mail addressed te the party s 1ast‘known

" address; or “

(2y If the court finds thaf it‘is:dmﬁfésticabie'te .

S personally serve the summOns;'Ehe court may10rder
service by registered or=certified’mai1 addressed to
the party's last known address;ior by_bubiiearion, or
both. When publdcation is used; the summons shalllbe
published once a week for four cOﬁsecutive weeks in a
newspaper of general cireulation'in rhe’eounty in
which the party was last known to.have resided. In
the,order for publication»of the‘summeﬁs, the eOurt
shail designate the publishing newspaper and shall set
the date of the last publication at no less than
twenty-one days before the return date.  Such
pﬁblication shall have the same force and effect as -

personal service of the summons.
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(d) Service shall be completed no less than twenty-four
hours prior to the time set forth in the summons for a temp&rary
foster custody hearing, or no less than forty-eight hours prior
to the time set forth in the summons for any other hearing,

Unlessvthe'party was present when ordered by the court to appear

at the héaring.

~(e). The court may issue a warrant for the appearance of a

person or child, as well as issue an order pursuant to section

-16 (b), if:.
(1) The summons cannot be persohally served;
(2) The person served fails to obey the summons;
(3) The court finds that service will not be»effective; or

(4) The court finds that the best interests of the child
require that the child be brought into the custody of

the court.
5. -14 Notice of hearings; participation of resource

family. (a) Notice of hearings shall be served on the parties;

‘provided that no further notice is required for any party who  |

defaulted or was given actual notice of a hearing while present

in court. Notice of hearings shall be served no less than

02 SB2716 CD1 SMA-3.doc
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fofty—eight hours before the scheduled hearing, subject to a
shortening of time as ordéfediby'the court.

(b) 'The child's current resource family shali be served
written notice of hearings»no less than forty—eight hours before
a scheduled hearing; provided that no further notice shall be
provided to a resource family that was given actual notice of a

hearing while present in court, subject to a shortening of time

as ordered by the court.

(c) No hearing shall be held until the child, the.child's
currentbresource family, and éll Oﬁher parties are given notice
of the heafing or. are  gerved, as required by this section. |

(d) The child's current resource‘family is entitled to
participate in the proceedings to provide information to the
court, either in éerson or in writipg, concerning the current'
status of the child in their care.

(e) The court may not convene a hearing»ﬁnder this chapter
ﬁnless the court enters a finding that each of the parties
required to be notified of the hearing has been served with a
copy of thevpetition; provided that if a party ié required to be

summoned to a temporary foster custody or return hearing and has

902 SB2716 CD1l SMA-3.doc
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not been served with the summons, the court may proceed with the

- hearing if:

(1) A reasocnable effort has been made to effect personal:
service;

(2) It would not be in the best interests of thé chi1d t§-
postpone the proceeding unfil service can be

effectuated; and

(3)  The child is represented by a guardian ad litem or
counsel.
(f) For purposes of this section, "party" or "parties"

shall include the current foster. parents.

§ -15 Duties, rights, and liability of authorized
agencies. (a) ' If an authorized agency has family supervision,
it has the following duties and rights, subject to such
conditions or,restricfions as the court deems to be in the best
interests of a child:

(1) . Monitoring and superﬁising the child and the child's
family members who are parties. Monitoring and
supervision shall include reasonable access to each of
the family members who are parties and reasonable

access into the child's family home; and
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Placement of the child in_foster"cére'and thereby

assuming temporary foster éﬁétody df'fdsﬁéf»éuStbdybof

the child. The aUtHoriZedféééﬁéykéhailﬁimmediatély '

notify the court when such:plaéémé£t bécﬁrs} ﬁpon:
notification, the'gouft éhéll sé£~thé‘caSé fof{: 

(A) A temporary fdster“custoa§‘heafiﬁg’withih.thrée
days, excluding‘Saturday$, Suﬁdays,:aﬁdiholidays;
or I S :

(B)  If jurisdiction has been'éstabliéhed/“a;periodic
review hearing within teﬁ.days‘of thé‘child's
placement.i :

The temporary foster custody hearing or the periodic

review hearing may be held at a 1aterldate, only if

the Couft finds it to be in the best interests of the
child.

If én authorized agencyvhas‘foster custody it has the

duties and rights:

.Determining where and with whom the child shall be

placed in foster care; provided that the child shall
not be placed in foster care outside the State without

prior order of the court;

SB2716 CDl SMA-3.doc

IIIIM|I|I|||II|thlnllﬂlnl'ﬂl\l||1U|'WI1|IIM'MI|IID'hl«llnhlll!'lliﬂlllll}IIIIIi|||NII||||1|l|\IIHIlIHIHiIIIlHH|||I1i|ﬂ|| i



10

1

12

13

Page 39

15

16

17

18

19

20

21

S.B. NO. &%

H.D. 2

cD.1

" Permitting the child to return to the family from

which the child was removed, unless otherwise ordered
by the court. The child's return may occur only if no

party objects to such placement and prior written

notice is given to the court and to all parties

stating that there is no objection of any party to the
child's return. Upon the child's return to the

family, temporary foster custody or foster custody

shall be automatically revoked, and the child and the

child's family members who are parties shall be placed
undér temporary family supervision or the famiiy
supervision of the authorized agency;

Ensﬁring that the child is provided with adegquate

food, clothing, shelter, psychological care, physical

care, medical care, supervision, and other necessities
in a timely manner;

Monitoring whether the child is being provided with an

appropriate education;

Providing required consents for the child's physical
or psychological health or welfare, including ordinary

medical, dental, psychiatric, psychological,
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interests to do so. The rights and duties that are so assumed

vby'énfauthorized agency shall supersede the rights and duties of .

i'ahy iegal’or permanent custodian of the child.

(c)  Unless otherwise provided in this section or as

~otherwise ordered by the court, a child's family shall rétain |

. the'following rights and responsibilities after~é»transfer of

témpérary'foster custody or foster custody, to the‘ektent that

the family possessed the rights and responsibilities prior to

_the transfer of temporary foster custody or foster custody: ,

(1) The right Qf reasonable supervised or unsupervised,
visitation at the discretion of the authorizedvagency
or the court;

(2)  The right to consent to adoption, to marriage, or to
major medical or psychological care or treatment; and -

(3) The continuing responsibility to support‘the child,
including repayment for the cost of any care,
treatment, or ofher service provided by the authorized
agency or the court for the child's benefit.

(d) If an authorized agency has permanent custody, it has

- the followihg duties and rights:

2010-1902 SB2716 CD1l SMA-3.doc
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(1) Assuming the parental and custodial duties and rights

of a legal custodian and family

member;

(2) Determining where and with whom the child shall live;f

provided that_the'child shall not be placed outside

the State without prior order of the court;‘

(3) Ensuring that the child is provided with adequate . .~

food, clothing, shelter, psychological care, phySiCai  ‘ : ;fiﬁ

‘care, medical care, supervision,

in a timely manner;

(4) Monitoring whether the child is being provided with an = .

appropriate education;

and other necessities

(5) Providing all requiréd consentg for the child's

physical or psychological health or welfare,

medical, dental, psychiatric, p

sychological,

educational, employment, recreational, and so

needs;

includiﬁg

cial

(6) Providing consent for the child's application for a

driver's instructional permit,
license, or driver's license;
(7) Providing consent to adoption,

marriage; and

02 832716 CDh1l SMA-3.doc:
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‘(8) Submitting a written report to the court if.the child
leaves the home of the permanent custodian for a
period of seven consecutive days or more. The report
shall state the child's current situation and shall bév'
submitted on or before the tenth day, excludihg
Saturdays, Sundays, and holidays, after the child
leaves the home.v |

(e} An authorized agency shall not be liable to thirdy'
party persons for the acts of the child solely by reason of the
agency's status as foster custodian or permanent custodién éf‘
the child.

§ -16 Guardian ad litem. (a) The court shall appoint a
guardian ad litem for a child to serve throughout the pendench
of child‘protective proceedings under this chapter.

(b) The coﬁrt-may appoint a guardian ad litem for an
incapacitéted adult party? as set forth below:

(1) TUpon the request of any party or sua sponte, the court

may order a professiocnal evaiuation of an adult party
- to determine the party's capacity to substantially:
(A) Comprehend,the.legal significance of the issues

and nature of the proceedings under this chapter;

2010-1902 SB2716 CDl1 SMA-3.docC::
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(B) Consult with bounsei;'and'1 ;:k ;W;

(C) Assist in préparing the'partYFs'caéé”ijStrétegy;

If the court orders a profesSiéﬁal éVa1uétidn,fthé

party shall be examined bYﬂa'bhyéicianj psyého10gist[

or other individUal appoinﬁed byfthé‘court'WhQ is

qualified to evaluate the party's alleged impairment}

(A)

B

|

I
I

27
I

Unless otherwise directed by the dourt; Ehe:

examiner shail promptlyvfile‘With the court a

WY

itten report which shall coﬁtain; Lol

(i) A description of the nature, tYpe) and

(ii

(1ii
(iv

it

extent of the pérty's épécificjcognitive and
fﬁnctional capabilities and limitations;

) An evaluation of thevpartyfé:meﬁtal‘and
physicél condition and, if~appr0priéte,
educational potential, adaptiVe~behavior;'
and social skills;

) A prognosis for improvement and a
recommendation as to the.appropriate
treatment or hébilitation plah; and:

) The dates of any assessments or examinations‘

upon which the report is based;
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(B) Upon the request of any party or sua sponte, and
after such heéring as the court déems‘
appropriate, thé court may appoint a guardian ad
litem for an adult party only after a
determination, by clear and convincing evidence, -
that:

(i) The party is an incapacitated person; and
(ii) The party's identified needs cannot be met
by less restrictive means, including the use
of appropriate and reésonébly available
assistance.

(c) . A guardian ad litem shall, unless otherwise ordered by .

the court:

(1) Have access to the child or incapacitated adult;
(2) Have the authority to inspect and receive‘copies of
~any records, notes, and electrbnic.recordings
concerning the child or incapacitated aduit that are
relevant to the proceedings filed under this chapter.'
This authority shall exist even without the consent of
the'child,'incapacitéted adult, or individuals and

authorized agehcies that have control of the child or

10-1902 SB2716 CD1 SMA-3.doc
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incapacitated adult; provided that nothing in this
section shall override any attorney-client of attdrney
WOrk product privilege;:

Be given ﬁotice of all hearingé»and proceedings

involving the child or incapacitated adult, whether

‘vcivil‘or criminal, including grand juries, and shall

protect the best interests of the child or
incapacitated adult;

Make face-to-face bontact with the c¢hild or

- incapacitated adult in the child's or incapacitated

adult's family or resource family home at least once
every three months;

Report to the court and ali parties in writing at six-
monthvintervals, or as o;dered by the court, regarding

such guardian ad litem's actions taken to ensure the

'child's or incapacitated adult's best interest, and

recommend how the court should proceed in the best

"interest of that child or incapacitated adult; and

Inform the court of the child's opinions and requests.
If the‘child's’opinions and requests differ from those

being advocated by the guardian ad litem, the court -
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shall evaluate and determine whether it is in the -
child's best interests to appoint an attorhey to serve

as the child's legal advocate concerning Such'issuesf?'

and during such proceedings as the court deems to be 1v_ =

b‘in the best interests of the child.

(d)  The court shall, for an incapacitated adult:

(1) Grant a guardian ad litem only those powéré" :
necessitated by the incapacitated adult's 1imitations‘
and demonstrated needs; and ’

(2) Make appointive and other orders that.will encourage
the development of the incapacitated adult's maximum
self-reliance and independence.

(e) Unless otherwise ordered by the court, the attorney
for an incapacitated adult shall take instructions from the
incapacitated adult's guardian ad litem. The guardian ad litem
for an incapacitated adu1t shall inform the court of’the
incapacitated adult's opinions‘and requests and may recbmmend
how the court should pfoceed in thebbest interest of the
incapacitated adult.

(f) The feeé and costs of a guardian ad litem appointed

pursuant to this. section may be paid by the court, unless the

0-1902 SB2716 CD1 SMA-3.doc
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party for whom counsel is appointed has an independent estate

, sufficient

to pay such fees and costs.

The court may order the -

vapprOpriate parties to pay or reimburse the fees and costs of -

~the guardian ad litem and any attorney appointed for the child.

8 -

17 Court-appointed attorneys.

(a)  The court may

appoint an attorney to represent a legal parent who is indigent

based on ¢

appoint an attorney to represent another indigent party based on

ourt-established guidelines.

The court may also

éourt—established guidelines, if it is deemed to be in the

child's best interest. "Attorneys who are appointed by'thé court f.;;ff

to represent indigent legal parents and other indigent

gqualifying parties may be paid by the Cdurt,_unless the legal:

parent or‘party‘for whom counsel is appointed has an independeﬁt |

estate sufficient to pay such fees and costs. The court may.'

order the appropriate legal parent or party to‘pay or reimburse

the fees and costs of an attorney appointed for the child or

incapacitated adult.

(b) Unless otherwise ordered by the court, the éttorney

for an incapacitated adult shall take instructions from the

incapacitated adult's guardian ad litem.

Rt
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§ -18 Reports.to be submifted by the department aﬁd
authorized agencies. (a) ’Unless otherwise'ordered by the
court, the depértment or other authorized agencies shall file
written reports with the court:
(1) Concurrent with the filing of a petition invoking the
jurisdiction of the court under this chapter; and

" (2) ©No less than fifteen days before a scheduled return
hearing, periodic review hearing, permanency hearing,
or termination of parental rightsihearing; pfovided |
that additional information may be submitted to the
court up to the date of the hearing; provided that the
department or other authorized agencies make a good
cause showing that such additional information was not
availabie to the department or other authorized agency
before the fifteen day deadline.

(b) The reports shall include:

(1) An assessment of each safé family home factor and the
family's progress with recommended or cOurt-ordered
services;

- (2) A recommended servicé plan or permanent plan that

references the pertinent safe family home factors; and

2010-1902 SB2716 CD1 SMA-3.doc
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(3) A recommendation documenting the basis for any other

orders,

including protective orders.

(c) The department or other authorized agencies shall

submit to the court each report,

in its entirety, pertaining to

the child or the child's family that has been prepared by a

.child protective services multidisciplinary team or consultant.

(ad) A written report submitted pursuant‘to this section

‘shall be admissible and relied upon to the extent of its

probative value in any proceeding under this chapter, subject to

the right of any party to examine or cross-examine the preparer

of the repdrt;

§ -19 Testimony by department social worker. A person

employed by the department as a social worker in the area of

child protective services or child welfare services shall be

presumed to be qualified to_testify7as an expert on éhild

protective or child welfare services. Any party may move the

court to gqualify a person employed by the department as a social

worker in the area of child protective services or child welfare .

child welfare services.

902 SB2716 CD1l SMA-3.doc
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-20 Inadmissibility of evidence in other state actions

‘or proceedings. The court may order that testimony or,othet

produced by a party in a proceeding‘Undef this chapter .

inadmissible as evidence in any other stéte‘civil of
action oY proceeding if the court deems such an'oraer
the best interesﬁs of the child. | |

-21 Admissibility of evidence; testimony by a chi1a.
statement relating to an allegation of imminenf‘harm,
threatened harm that a child has made to any person
admissible as evidence.

In deciding in temporary. foster custody hearings

‘whether there is reasonable cause to believe that a child is

‘subject to imminent harm the court may consider relevant hearsay

when direct testimony is unavailable or when it is

impractical to subpoena witnesses who will be able to testify to

facts based on- personal knowledge.

(c)
evidence

(1)

A child's recorded statement shall be admissible in
in any proceeding under this chapter; provided that:
The statement is recorded on film, audiotape, or-

videotape, or by other reliable electronic means;

902 SB2716 CD1l SMA-3.doc

DR R



10

11

12
13
14

15

16

17
18
19

20

21

H.D.2
C.D. 1

Page52> : ‘ | : ‘2716
| S S.B. NO. so>
(2) The recording equipment used is capable of producingb
an accurate recording, was operated by a competent
person, and the recording is accurate and has not been -
altered; and
(3) Every person on the recording is identifiéd.
(d) - A child may be directed by the court to testify undér 5”
éircumstances deemed by the court to be in the best intefes£s of
the child and the furtherance of justice. These circumstanées,
may include an on-the-record interview of the child in,chambers,l 
withVCnly'those parties present during the interview as fheff-‘
court deems ﬁo be in the besﬁ interests of the child.

" § -22 Unavailability of specified privileges. The
following'privileges'shall not be available to exclude evidence:
of imminent harm, harm, or threatened harm in any proceeding  |
under this chapter:.v

(1)‘ The physician—patient privilege;
(2) . The psychologist-client privilege;
‘ (3)v The spousal privilege; and
(4)  The victim-counselor privilege.
§ -23 Effect of oral ofders. Orders stated orally by

the court on the record in a proceeding under this chapter shall

02 SB2716 CD1l SMA-3.doc -
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have full force and effect from the date“of the hearing until
further order of the court. Ali oral ordefé.éhélivbehrédﬁééd‘to
writihg as sooﬁ»as is practicable. - I

§ -24 Motions to vacate or‘médify‘priof‘brdérs bfought
or decided upon pursuant to Rule 55;,Hawaii‘Fémiiy COuft Rules.
In considering a party's motion to vaqafe.or modify pfiox,Qrders
brought or decided upon pursuant torRule'5§,‘HéWaiiiﬁamily Céurt
Rules, the court need not commence a triai or4heariﬁg'dé ﬁovo,

but rather, after such further hearing as the court deems to. be

~appropriate, may proceed to enter such‘orders as are in the best

interests of the child.

§ @ -25 Conduct of hearing in child prbtective
proceedings. (a) The court shall hear child protective
proceedings withouf a jury at a hearing separate from those for -
adults.

(b) Thevgeneral public shall be'equuded from child
protective proceedings. Only parties found by the court to have
a direct interest in the caée shall be admitted to the hearing;

(c) The court has discretion to exclude the child from the

hearing at any time.
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(d)y If a party is without counsel or a guardian ad litem,

- the court shall inform the party of the right to be represented

by counsel and the right to appeal.

S -26 Temporary foster custody hearing. (a)  When the
depaftment assumes temporafy foster custody of a chi1d and files
a petition pursuant to this chapter, the court shall conduct a
tempOrary.foster custody hearing within two days after.the
petition is filed, excluding Saturdays,‘Sundays, and holidays.
The purpose of a temporary foster custody hearihg is to
determine Qhether a child's safety continues to require
protection prier to an édjudicatory determination at a return
hearing.

(b) The temporary foster custody hearing may be continued

‘for a period not to exceed fifteen days if the court determines

that further investigation would be in the child's best
interests.

(c¢) After reviewing the petition and eny reports submitted
by the department and considering all information pertaining to
fhe safe family home faetors, the court shall order:

(1) That the child be immediately released from the

department's temporary foster custody, plaCed in

10 1902 SB2716 CD1 SMA-3.doc
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temporary family supervision, and‘returned to the

child'svfamily hqme with the assisténce of'sefvices,

upon finding that the child's family is able to
provide a safe family home with sérvices; or

(2) That the child continue in the department's temporary
foster custody, upon finaing that there is reasonablé
céuse to believe that continued placement'in foster
care is necessary to protect the child from imminent
harm; provided.that in making this detefmination/ the
court shall consider whether: »

() The department made reasonabie efforts'tovprevent
or eliminate the need for removing the child from

" the child's family home before the child was
plaéed in foster care;

(B)  The alleged or poténtial perpetrator of imminenﬁ
harm, harm, or threatened harm should bevremoved
from the family home rather than continuing the
child's placement in foster care. The child's
family shall have the burden of establishiﬁg that-

it is in the child's best interests to remove the

02 'SB2716 CD1 SMA-3.doc
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child, rather than the alleged or poteﬁtial
perpetrator, ffom the family home;. and

(C): Every reasonable effort has been or is being made ”
to place siblings or psychologically-bonded
children together, unless such placement is‘not
in the children's best interests.

(d) The court shall conduct a return hearing on the

petition within fifteen days after the temporary foster custody

hearing.

(e) The court may further order that:

(1) Any party undergo a physical, developmental,
psychological, or psychiatric evaluation aﬁd.that a
written or oral report be submitted or coﬁmunicatéd to
the court and all parties_before the next court
hearing;

(2) The child's family members who‘afe pérties prdvide-the
.department or another authorized agency the names and
addresses of other relatives and friends who are
potential visitation supervisors or resource families

for the child;

SB2716 CD1 SMA-3.doc
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The child's family members who are parties be
permitted'reasonable supervised or unsupervised

visitation with the child at the discretion of the

child's guardian ad litem, the department, or another

authorized agency;
The court and the parties view a video or listeh;to an
audio recording of the child's statements a£~such timé'
and in such manner as the court deems appropriaté;

A criminal history record check be conducted by ﬁhe .
department or another authorized agency on a,partykwho ‘
is an alleged or potential perpetrator of immiﬁént
harm, harm, or threatened harm to the child;

A protective order be entered;

The department,or another authorized agency prepare a
written supplemental report;

fhe child's guardian ad litem visit the child's family
home and resourée family home, be present during
supervised visitatibn, and prepare a written report
that includes specific recommendations concerning

services and assistance to the family; and
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(9) Any other orders be énteréd that the court deems
" necessary and in the best interests of the child.
(£) Any party may file a motion requesting, or the court
may order sua sponte,‘a temporary foster custody hearing or
rehearing at any time after a petition is filed, td deterﬁine Ll"

whether the child should be placed in temporary foster custody  5

to ensure the child's safety pending a scheduled return heafing; ‘f_ 'ﬂff

§ -27 Service plan.  (a) The service plan shall

(1) The specific steps necessary to facilitate the return» "7' .

of the child to a safe family home, if the-propésed
piacement of the child is in foster care under ﬁoSter_ f
‘custoay. ‘These specific steps shall include‘treatmeﬁt
~and services that will be'provided,_actions complefed,
épecific méasurable and behavioral changes that must
be achieved, and responsibilities assumed;
(2) . Whether an ohana conference will be conducted for fact
finding and family group decision making;
(3) - The respective responsiBilities of the child, the
parents, 1ega1 guardian or custbdian) the department,

other family members, and treatment providers, and a

2010-1902 SB2716 CD1 SMA-3.doc
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~ description and expected outcomesiof‘the'sefvices

required to achieve the pérmanénéy‘goalf‘n 

Thé required frequenéy andifypeé.of C§htac£:bétweén
the assigned social worker; thé'éhildf éna'thé family;
The time frames during Whiéh‘ServiéeS will bef
provided, actions must‘be cOmﬁleted(band
responsibilities must’be dischargedfh

Notice to the‘parents that théir’failure to |
substantially achieve the objeCtivés described‘in the
service plan within the time f£ames éstabiished may
result in termination of their parentél rights;
Notice to the parents that if the child has been in
foster care ﬁnder the responsibility‘of the department
for an aggregate of fifteen out of the most recent
twenty—two months from the child's date of entry into
foster care, the department is required to file a
motion to set a termination of parental rights
hearing, and the parents' failure to provide a safe
family home within two years from the déte when the

child was first placed under foster custody by the

10-1902 SB2716 CD1 SMA-3.doc
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court, may result in the parents' parental rights
being terminated; aﬁd :
(8) Any other terms and conditions that the court or the
) authorized agency deem necessary to the success of the
service plan.

- (b) Services end assistance to the family that are
required by a service plan shall be presehted in a manner‘that
caﬁ be understood by and does not overwhelm the pafties.

(c}  The court ehall ensure that each term, coﬁdition, and

conseguence of the service plan has been thoroughly explained

ito, understood by, and agreed to by each member of the child's

family whom the authorized agency deems to be necessary to the
success of the service plan. The court shall thereafter order
the service plan into effect and'order-fhe distribution of
copies to each family memberbor person wﬁo is a party to the -
service plan. If a member of a child's family whom the

authorized agency .deems to be necessary to the success ef the

‘service plan cannot understand or refuses to agree to the terms,

"conditions, and consequences of the service plan, the court

shall conduct a hearing to determine the terms, conditions, and '

SB2716 CD1 SMA 3.doc
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consequences of a service plan that will ensure a safe home for

- the child.

‘§ -28 Return hearing. (a) When a petition has been

:‘filed,'the court shall conduct a return hearing within fifteen

 days of:

e (1) The filing of the petition; or
. (2).  The date a decision is announced by the Couft during a
temporary foster custody hearing.

(b)) At the return hearing, if it is established that a:

party required to be notified has not been served prior to the

heariﬁg, the court shall:

(1) Order the method of service of summons that the court
deems to be appropriate, baséd upon the available
information; and

(2) Set a continued return hearing and:

(A) May waive the appearance ofvany party at the
continued return hearing; and

(B) If service of summons is ordered to be made by
mail or publication, shall set the continued
return hearing no less than twenty-one days aftér

the date of service as evidenced by the signature

SB2716 CD1 SMA-3.doc
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of the recipientbon a return receipt .or the date

of thevlast publication;, |
At a continued return hearing, the court  shall:
Enter the default of‘the party who was served but
failed to appear at the continued return hearing;
Order the party who wae served to appear on the date'f7
of the next scheduled heafing in the case; of’
Set a hearing on the oral motion to vacate prior
orders, if a party appears at the hearing‘apd mbves‘i e
the court to vacate or modify prior orders. The :
moving party shall‘file a written motion and ser&e the

other parties with proper written notice of the motion

and the hearing date.

At the return hearing, the court shall decide:

Whether the child's physical or psychological healthn
or weifare'has been harﬁed or is subject to threatened
harm by the ects orvomissions of the child's family;

Whether the child should be placed in foster custody

- or under family supervision; and

What services‘should»be provided to the child's

parents.
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(e) If the court finds that the childﬁs,physicallor
psychological health or welfare has been harmed or’is,SubjeCt to

threatened harm by the acts'or;omissionsiof‘the:Child's family,

‘“ the court:

(1) Shall enter a finaing thaﬁ‘ﬁhe éoUrﬁ'has jUrisdiCtion
pursuant to section ;5; :

(2) Shall enter a finding regarding Whether, before the
child was placed in foster care, the department*made
reasonable efforts to prevent;dr eliminate the need to
remove the child from the chiiafs family home ;

(3) Shall enter orders: ’

(A) That the7chi1d be placed in foster custody if the
court finds thét the child‘s»remaining.in the
family home is contrary to the welfare of the
childiand the child's parents aré not williﬁg and
able to provide a safe family home for the'child,
even with the assistance of a service plan; or

(B) That the child be placed in family supervision if
the cburt finds thatvthe child's parents are

willing and able to provide the child with a safe

2010-1902 716 CD1 SMA-3.doc
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family home with.the assistance‘of a servicef
’ plan;
- (4) Shail determine whether aggravated circumstances are
presént;
o (Aa) If aggravated circumstanceé are pfesént;'the
- court shall:

(i) Conduct a permanency hearing Withiﬁ,thirty
days, and the‘department‘shall not be
required to provide the_child;é parents with
an interim servicé plan’of‘interim
visitation; and

(ii) Order the'departmeﬁt to file, within sixty
days after the court's finding that
aggravated circumstances are present, a
motion to set the case fér a terminatiOn of
‘parental rights hearing.’~

(B) If'aggravatéd circumstances are not present, the
court shall order that the departﬁent make

- reasonable efforts to reunify the child with the

, child's-pareﬁts and Qrder an appropriate service

plan;
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Shall order reasonable supervised or unsupervised
visits for the Child and the child's family, including
with the child's siblings, unless such visits are
determined to be‘unsafé or detrimental to, and not in
the best interests of, the child;

Shall order each of the child's birth parents to
complete the medical information forms and release the
medical information required under section 578-14.5,
to the department. If the child's birth parents
refuse to complete the forms or to release the
ihformation, the court may order the release of the
information over the parents' objections;

Shall determine whether each party understands that
unless the family is willing and able to providerthé
child with a éafe family home, even with the
assistance of a service plan, within the reasonable
period of time specified in the service plan, their
respective parental and custodial duties and rights
shall be subject to termination;

Shall detefmine the child's date of entfy into foster

care as defined in this chapter;

B2716 CD1l SMA-3.doc
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Shall set a periodic review hearing to be conducted no

later than six months after the date of entfy into

foster care and a permanéncy hearing to be held no

foster care;

Shall set a status conference, as the court deems

later than twelve months after the date of entry into

appropriate, to be conducted no later than hinéty days

‘after the return hearing; ard

May order that:

'~ (A) Any party participate in, complete, be liable

for, and make every good faith effort to arrange

payment for such services or treatment as are

authorized by law and that are determined to be

in the child's best interests;

(B) The child be examined by a physician, surgeon,

psychiatrist, or psychologiSt; and

(C) The child receive treatment, including

hospitalization or placement in other suitable.

facilities, as is determined to be in the child's

best interests. -
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if the court deems the hearing to be in the best interests of
-the child.

(b) At each periodic review hearing, the court shall

review the status of the case to'determine whether the child is =

.reéeiving appropriate services and care, whether the caéevplahf. -

is being prbperly implemented, and whether the department's;orvr~

authorized agency's activities are directed toward'§ perménént'

placement for the child. At the heariﬁg, the court shall:' 
.‘(1) Determine whether the child is safe;

(2) Determinevthe continued need fbr and appropriateness;n
of the out~of—home‘placement; o

(3) Détermiﬁe the extent to which each party has complied
with the'case plan and the family's progress in makiﬁg

‘ :their home safe for the child;

(4) betermine the family's progress in resolving the =~ =
vproblemSvthat caﬁsed the child harm or to be
threatened with harm‘and, if applicable, the necessity
for continued out-of-home placement of the child;

(5) = Project a likely date fof:

(A) The child's return to a safe family home; or

' 2010-1902 SB2716 CD1 SMA-3.doc
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(B) The child's permanent piacement'out Of_£he‘family
home in the.followin§ dfdéf;¢f ;refeféﬁcéé
(i) Adoption; - - § " »
(ii) Legal gﬁardianéhib;fér:, f3
(iii) Other permanent’éﬁt—bf—hoﬁe pléééﬁeﬁt;;

(6) Evaluate visitation arréngéments;_andg n |

(7) 1Issue such further or’othér app£0prié£é’éfders as it

deéms to be in the best interests of ghe éhild."’

(c) If the child has been in fostérzcare/under the -
responsibility of the départment for aﬁ,éggregate df fifteeﬁ‘out
of the most reéent twenty-two months from the date of entry‘into
foster care, thé department shall file a motion to set the
matter for a termination of parental rights hearing, unless:

(1) The department has documented in the safe family home

factors or other written report submitted to the court:
a cdmpelling,reason why‘it is not in the best interest :
of the child to file a motion; or

(2) The department has not provided to fhe family of the >

child, consistent with the time period required in the

- service plan, such services as the department deems

2010-1902 SB2716 CD1 SMA-3.doc
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necessary for the safe‘return of the child to the
family home. |
(d) Nothing in this section shall prevent the department
from filing a motion to set a termination of parental rights
hearing if'the department determines that the criteria for
terminating parental rights‘are present.

'§ -31 Permanency hearing. (a)‘ A permanency hearing

“-shall be conducted within twelve months of the child’s date of

entry into foster care or within‘thirty days of a judicial
determination that the child is an abandonedrinfant or that
aggravated circumstances are present. A permanency hearing
shall be conducted at least every twelve months thereafter for
ae long as the child remains in foster care wunder the\placement
responsibility ofbthe department. -

(b) The court shall review tne status of the case to
determine whether the child is receivingbappropriate services
and care, that case plans are being properly implemented and

that activities are directed toward a permanent placement for

‘the chlld

(c) At each permanency hearing, the court shall make

written findings pertaining to:

O 1902 SB2716 CDl SMA~3.doc
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The extent to which eachvparty has complied with the
service plan and.progressed in making the home safe;
Whether the current placement of the child continues
to be'appropriate and in the best interests of.the
child or if another in-state or out-of-state placement
should»be considered;i

The éourt's projected timetable for reuhification or,

if the current placement is not expected to be

- permanent, placement in an adoptive home, with a legal

guardian, or under the permanent cﬁstody,of the

department;

. Whether . the department has made reasonable efforts, in

accordance with the safety and well-being of the

child, to:

(a) Place siblingé who have been removed from the
family hqme with the same résourcebfamily,
adoptiVe placemerit, or legal guardians; and

(B) Provide for frequent visitation or other on-going
interactions with siblings who are not living in

the same household;
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| The appropriate permanency goal for the child{“
including whether a change in goal is neces$a£Yf'?‘
- Whether the department has made reasOnabi§ efforté téi !
kfinaiize’the permanency goal in effect for thé'chiia -
’and a summary of those efforts;

" The date by which the permanency goal fdr the,childfisi

to be achieved;

In the case of a child who has attained sixteen years
of age, the services needed to assist the»child-with‘   e

" the transition from foster care to independent:living;'

and

- Consultations with the child in an age-appropriate

.~ manner about the proposed plan for permanency or

transition from foster care to independent livingf

At each permanency hearing, the court shall order:

The child's reunification with a parent or parents;

The child's continued placement in foster care; where:

(A) Reunification is expected to occur within a time
..frame that is consistent with the developmental

needs of the child; and-
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" (B) The safety.and health'§f thé1ghild‘can bé
adequately‘safeguafdédfior L |
 (3) A permanent plan with"argoaliéf; k
(a) Placing the child fofjadbptidnband Qhéﬁ'the
department Will filé a motion fo éet the,matter
for the termination if‘péréntalnrights; BT |
(B) Placing the child‘fof 1égél‘guardianship”if the
department documents and preéehts to‘thefCOurt a
compelling reason why terﬁinatiOn of parental
rights and édoption éré‘nét in thé'bést interests
»of the child; or | |
{C) Awarding permanent custody to the department or
an authorized agency, if- the department‘documents
and presents to the court a compelling reason why
adoption and legal guafdianship‘are not in the
. best interests of thevchild.
(e) At each permanency hearing where a permanent plan is
ordered, the court shall make appropriate orders to ensure
timely implementation of the permanent plan and to ensure that

the plan is accomplished within a specified period of time.
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(f) A permanency hearing may be held concurrently with a

periodic review hearing.

(g)  If the child has been in foster care under the

responsibility of the department for a total of twelve

consecutive months or an aggregate of fifteen out of the most

recent tWenty—two months from the date of entry into foster

Care; the department shall file a motion to set the matter for a

" termination of parental rights hearing unless:

(1) The department has documented in the safe family home
- factors or other written report submitted to the

court, a compelling reason why it is not in the best
interest of the child to file a motion; or

(2) The department has not provided to the family of the
child, consistent with the time period requiredvih the
service. plan, such services asg the depértment deems
‘necessary for the safe return df‘the child to the
family home.

Nothing in this section shall prevent the department from

filing a-mbtion to set a termination of parental rights,heéring

if the department determines_that the criteria for terminating

parental rights are present.
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-32 . Permanent plan. (a) The permanent plan shall:

(1)

(3)

(4)

2010-1
MM

9

State whether the permanency goal for the child will
be achieved through adoption, legal guardianship, or
permanent custody;

Establish a reasonable period of time by which the

adoptinn or legal guardianship shall be finalized;

Document:

(A) A compelling reason why legal guardianship or
permanent custody is in the child's best |
interests if adoption is not the goal; or

(B)‘ A compelling reason why permanent custody is in
the child's best interests if adoption or legal
guardianship is not the goal;

Eétablish other reiated gqals, including those

pertaining to the stability Qf‘the child'; placement;

education; health; therapy; counéeling;xrelationship
with the child'é birth family, including visits, if

any; cultural connections; and preparation for

- independent living;

il
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- (5) If a child has reached thevage of sixteen, describe .
the services needed to assist the child with the =

transition from foster care to independent living}sandf

e Describe the methods for achieving the goals and

objectives set forth in paragraphs (4) and (S).e"

s .;(b) A permanent plan prepared for a periodic review

v‘hearing or a permanency hearing shall describe:

(1) - Progress toward'achieving.the goal of therlan;'e
St (2) Proposed revisions to the goal of the plan end’reaSOnss
- for the revisiens; and | “ | |
(3) 'Pfoposed.reVisions to the methods £0r<achieving the
geals of the plan and objectiVes and the reasons for
~ the revisions.

§ -33 Termination of parental rights hearing. (a) At a

termination of parental rights hearing, the court shall

determine whether there exists clear and convincing evidence
that:
(1) A child's pafent whose rights are subject to
termination is not presently willing and able to
provide‘the parent's child with a safe family home,

even with the assistance of a service plan;
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It is not reasonably foreseeable that the child's
parent whose rights are subject to termination will
become willing and able to provide the child with a

safe family home, even with the assistance of a

service plan, within a reasonable period of time,

which shall not exceed two years from the child's date

of entry into foster care; ‘

The proposed permanent plan is in the best interests

of the child. In reaching this determination, the

court shall:

(A) Presume that it is in the best interests of the
child to be promptly and permanently placed with
responsible and competent substitute parents énd
family in a safe and secure home; and

(B) Give greater weight to the presumption that the>
éermanent plan is in the child's best interest,
the younger the child is upon the child's date of

entry into foster care;

- and

The child consents to the permanent plan if the child

is at least fourteen years old, unless the court

02 SB2716 CD1l SMA-3.doc -
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2716
S.B. NO. so*
consults with the child in camera and finds that it is
in the best interest of tHé Chi1d,t6 prbCéed'with6ut
the child's consent.

If the court determines that the criteria set forth in

subsection (a) are established by clear aﬁd'cdnvincing:eVidénce

and the goal of the permanent plan_is"for-theicﬁild toibe

adopted or remain in permanent cuStod&j the cburt'shall‘order:

(1)

(c)

That the child's parent's pafental rights‘be o
terminated;

Termination of the existing Sé?ViCéiplan and-
revocation of the prior award of fostef custody;

That permanent custody of the child be awarded to an '
appropriate authorized agency;

An approbriate permanent plan; and

The entry of any'other orders the court deems to be in
the'best interests of the child, includiﬁg restricting
or excluding unnecessary parties from participating in

adoption or other subsequent proceedings;

Unless otherwise ordered by the court or until the

child is adopted, the child's family member shall retain, to the

extent that the family member possessed the responsibility prior

il
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to the termination of parental rights, thejqontinuing ;

‘responsibility to support the.child['ihCIﬁdiﬁg~répaYiﬁgqthé cost
of any and all care, treatmEnt)'oryanyfother'sefvicé'prdvided by -

_ the permanent custodian, any subsequent permanentycustOdiah}‘

other authorized agehcy,»or the cQuft-for the chi1dfs benéfit.-v
(d) A family member may be permittéd visitation.Withvthe

child at the discretion of the’pérmaneﬁtfgﬁstodian;A:The court

may reviéw the exercise of such discretion and may order that a

family member be permitted such visitation'aS‘iSiin the best

‘interests of the child.

(e} An order for the‘termination of pafental‘rights
entered under this chapter shall not opérate tofterminate the»
mutual rights of inhéritance of the child and the child's fémily
members or any other benefit to which the child ﬁay be entitled,
until the child has been adopted.

(£) The:court, in its discretion, may vest permanent
custody of a child in an authorized agency or in subsequently
authorized agencies, as the court deems to be in the best
interests of the child.

(g) If the department receives a report that the child has

been harmed or is subject to threatened harm by the acts or

2010-1%902 532716 CDh1l SMA-3.doc
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omissions of the permanent custodians of the child, the’

partment may automatically assume either family'supervisiOn

and the child's permanent custodian or foster

. custody of the‘child.‘ The department shall immediately notify' .

the court, and the court shall set the case for . a permanency

he

afing within ten days after the department receives such a

report, unless'the court deems a later ‘date to be in the best

in

terests of the child. .

{h) If the court determines that the critéria set forth in -

subsection (a) are not established by clear and convincing

evideﬂce, the court shall order:

(1) The preparation of a plan to achieve permanency for

the child;

(2) The entry of any orders that the court deems to be in

the best interests of the child;

(3) A periodic review hearing to be held within six months -

after the date of the last permanency hearing; and

(4) A permanency hearing to be held within twelve months

of the date of the last permanency hearing.

(i) Absent compelling reasons,

if the child has been in

foster care under the department's responsibility for an

20
il
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aggregate of fifteen out of the most recent twenty-two months
from the date of entry intb foster care, the department shall
file a motion to set the matter for a termination of parental
rights hearing.

§ >—34 Reinstatement of parental rights. (a) A child
who is subject to an active proceeding under this chapter, the
child's guardian ad litem, the child's attorney, if any, or the

department, may file a motion to reinstate the terminated

- parental rights of the child's parents in a proceeding under

this chapter, where the following circumstances exist:

(1) The child has been in permanent custody for at least

. twelve months; and
(2) The child is fourteen years of age or older.
~ (b) A motion to reinstate parentalbrights.shall be filed

with the court and shall describe the factors supporting a
reinsfatement of parental rights. The couft shall order a
preliminary hearing to be heid within ninety days and shall give
prior notiée to:

(1) The formér parent whose rights are‘sought to be

reinstated;

(2) The child's guardian ad litem;
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 (¢) The motion shall be denied if the parent"whoSe rights7_ ‘,,',#7

The department; and

The child's resource family. -

S.B. NO.

: aré sought to be reinstated cannot be located.
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L (&) Within seven days before the preliminary hearing'bn

2

m

I
I

(1)

 (6)

[

termination of parental rights;

date of the termination order;

A parent's willingness to resume contact with the

shall submit‘reports to the court that address:

The material change in circumstances since the

child and to have parental rights reinstated;f

. the'motion, the'department and the child's guardian ad‘litem‘

'The reasons parental rights were terminated and the

The child's willingness to resume contact with the

parent and to have parental rights reinstated;

A parent's willingness and ability to be involved in

the child's life and to accept physical custody of the

Child; and

Other relevant information.
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(e) At a preliminary hearing on the motion, the court may.

“order a trial home placement and a temporary reinstatement of -

- parental rights upon finding that:

(1) There has been a material change in circumstances;
(2) A parent is willing to provide care for the child;
(3) A parent is able to provide a safe family home or the -

home can be made safe with the assistance of services;

and

(4) A trial home placement is in the child's best
'interesﬁs.

(£) 1If the»court igsues a temporary order of reinstatemeht

of parentalbrights:

(1) The Child shall be conditionaily placed in the
physical care of the parent for a period not to exceed
six months}

(2) The department shall develop a permanent plan fdr
reunification and shall ensure that transition
services are provided to the family, as appropriate;

and
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(3): The court shall hold a hearingvénﬁﬁhedetiQﬁyfo_
reinstate parentél rightsﬁaffer théfchild¢ha§ beén~
placed with the parent'féfféi#iﬁﬁnthé;_ﬂ“f  o
(g) The department has thé authori£?ft§iééééég:#he triai
home placemenﬁ and to reséind‘thé ££ialfha$é §Iaceﬁéﬁﬁfaccdrding
to the child's best interests.  | -
(h) At a final'hearing on the mbtiéﬁ to,féinééété;pérental
rights, the court may issue a final draéf 6f reinsfétemént of

parental rights and terminate its jurisdiction‘if the;trial home

placement has been successful. In making its final decision,

the court shall determine whether the moving party haé ﬁroven by
clear»andvconvincing evidehée that:v
(1) Reiﬁstatement of parental rights is in the best
interesﬁs of the child, ﬁaking into:consideratioﬁi
(A) Whether a parent has remediedvthé’conditioné thét
caused the termination of parental rights;
(B) The age and maturity of the child and the éhild!s
ability té express a preferenée; and | |
(¢) The likelihood of risk to the heaith, safety, oxr

welfare of the child; .
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(2) A parent is able to pfoVide the ¢hild with a safe
family home; |
(3) Both the parent and child consent to the reinstatement-'
of parental rights; and |
(4)‘ The permanent plahfgoals for the child have not been

and are not likely to be achieved.

(i) A proceeding to reinstate parental rights shall be a
separate'actioﬁ from the proceeding for the termination of
parental rights. The granting of the motion to reinstate
éarental rights shall not affect the validity of the original
termination Qrder.

5§ -35 Retention of jurisdiction. Except as cherwise
prévided in this chapter, the court may retain jurisdiction
under this chaéter until the full term for which any order
entered expires or until the.child_attains nineteen years of
age, whichever comes first.

§ -36 Appeal. An interestea party aggrieved by any
order or decree of the courf under this chapter may appeal as
provided in section 571—54.»

" PART V. MISCELLANEOUS
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'§.  -37 Failure to comply with terms and conditions of an

’foﬁder,of the court. If a party fails to comply with‘thevterms o
'*{g;aﬁa‘conditions of an order issued by the court under,this sl
F ¢héPter] the court may apply the provisions of section 710-1077 e

's‘aﬁd:any other provisions available under the law.

”‘ ~§v -38 Protective order.  (a) After a petition;haé been ’f'

. filed with the court under this chapter, the court, upon such
"hearing as the court deems to be appropriate, may issue a

: ‘prbtective order to restrain any party from contacting; .

threatening, or physically abusing any other party or a child,
if the court finds that a protective order is necessary to

prevent domestic abuse (as that term and its component terms are

defined in section 586-1) or a recurrence of domestic abuse.

(b) The protective order shall enjoin a party to be

‘restrained from performing any combination of the folloWingi"

aéts:
(1)“ Contacting,'threatening, or physically abusing any
protected pafty or childf
(2) Contacting, threatening, or physically abusing any
person residing at the dwelling or residence of any

protected party or child; and
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(3) Entering or visiting the dwelling or residence of any
protected party or child.

(c) The protective order may provide for further relief as

the court deems necessary to prevent the occurrence or
recurrence of domestic abuse.

(d) The protective order may require a party to leave the

party's dwelling or residence during the period of time in Whiéh o

the protective order is in effect.

(e) The protective order shall be binding upon not only - 5
aﬁy party against whom the protective order is directed,vbut >
also upon each such party's officers, agents, servants, |
employees, attorneys, and any other persons in active concert or
participation with each such party.

(f) The court may order that an individual be made a pafty
for the limited purpdse of issuing a protective order against
that individual.

(g) Upon application and a hearihg, the court may modify
the terms of, or terminate,lan existing protective order.

(h) Any party may provide to appropriate law enforcement

authorities a copy of a protective order issued pursuant to this

section.
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(i) The protective order‘shall bec§meféfféctiVe;ﬁpon_
service pursuant to sectibn’ x—3§(é)ﬂi'~"-‘7  '  '

8§ -39> No;ice-and serviéeiof:p¥§té§£i§é;6rder}, (a) A
protective order issued‘purSQant towééCtianligfé3$fsﬁailfbéﬁ:
served either personélly»br by certifiéa ﬁéi1 on;ea¢h‘party to
be,restféined. . In the caée whére;a’parﬁy%was pfeséﬁt ét~the

hearing during which the protective order was issued, that party

shall be deemed to have notice of ‘the order. -

(b) The court may order the»police‘department to serve a
protective order issued pursuant torseéﬁioni: —384ﬁpoh.ea¢h
party to be restrained, to accompany a préteéted pérﬁy to that
party'svdwelliﬁg or residence, and to piaCe the protected party
iﬁ péssession of that party's dwelling'orlrésideﬁce}'f“'

(c¢) Within twenty-four hours after its issuance, a
protective.order issued pursﬁanﬁ té.éeCtibn' 238 shall be
transmitted by the clerk of the court to thé appropriaté éounty
police department.

§ -40 Court records. The court shall keep a record of
all child protective proceedings under this chaptér;‘ Written
reports, photographs, x-rays, or other information that afe

submitted to the court may be made available to other
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‘appropriate persons, who are not parties, only upon an order of

the court. The court may issﬁe'this order upon determiniﬁg that ‘
SUQh access is in the best intérestsvof the child or sgrves some
other légitimate purpose.

As set forth in rules adopted pursuant to chapter 91‘by thé o
depértment of human services and consistent with applicable .

laws, the department may disclose information in the court'

record without order of the court, unless otherwise ordered by

the court.

| 8 -41 Payment for service or treatment provided to a
party or for abchild's care, support, or treatment. (a)
Whenever a service or treatment is proQided to a party, or
whenever care, support, or treatment of a child is provided
under this chapﬁer; the court ma§ order the payﬁent of such
expenses by the persons or legal entities who are legally
fesponsiblevfor the same, after reasonable ndticé and hearing as
ithe court directs. |

(b) The proVisions of section 571-52 and all other

‘remedies available under the law shall be applicable to enforce

orders issued pursuant to this section.
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§ -42. Educational, medical, dental, and recreational
needs. Upon the first day of placement, a child's resource
family shall have the authority, for the child placed in the
resource family's care:

(l)‘ To consent to routine educational and recreational

" needs and activities, except for purposes regulated
under title 8, chapters 60 and 61, of the Hawaii
- Administrative Rules, or successor fules; and
(2) To seek and obtain ordinary medical and dental care,
immunizations, and well-baby and well-child medical
services.

§ . -43 Child protective review panel. (a) The
department shall establish a child protective review panel to
review each-caée of child abuse or neglect that leads to near
fatality or death as a result of acts.or‘omissions Qf the
child's legal caretaker. Based upon its réview, the panel shall
submit a feport of its findings andirecommendations to the
director of the department. The department shall appoint
members of the child protective review panel, whé may include:

(1) Any physician treéting the child for abuse;
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" (2) Any child protective services worker assigned to the
case and the worker;s supervisor;

(3) ‘The guardian ad litem for the child, appointed under

section  -16, if applicable;

(4) The members of the child's multidisciplinary team or a

child protective services consultant; and
_(5) Other child protective services workers and-
supervisors.

(b) Members of the child protective réview panel shall
serve without compensation and shall nbt be reimbursed for
costs; proVided that state employees serving within the scope of
their employment shall receive compensation and reimbursement as
provided by law or by collectivevbargaining.

(c¢) Members of the child protective review panel shall be
immune from any liability for injuries'and damages arising from
the panel's report under subsection (a).

(d) This section shallxnot be construed as interfering
with‘any authofity of the department or the courts to remove, to
place, or to order any diqusition on custody ofban abused child

under this chapter."
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. S8ECTION 2. Chapter 346, Hawaiil Revised Statutes, iS’
f améﬁdéd by adding two new sectiOns to be apprbpriately ’
ﬁ*;f aééi§nated and to read as follows:
“;<,r3 ﬁ§346;‘ _Health assessment . The department ShailméﬁSure.:

”: the7prbvision of a comprehensive health assessment for each

;'¢hild in'out—of—home placement forty-five days beforetoriafterv

an initial placement.

§346- Motor vehicle insurance. The parents of abbhild'

f ﬁnder foster care who has obtained a driver's license shall pay -

the costs of the child's motor vehicle insurance, unless the

court determines the parents to be financially unable to pay the

costs, in which case the child's insurance costs shall be paid

pursuant to sections 431:10C-407 and 431:10C-410."

' SECTION 3. Chapter 350, Hawaii Revised Statutes, is
amended by adding two new sections to be appropriately
designated and to read as follows:

"§350- Authorization for color photographs, x-rays, and

radiological or other diagmostic examination. (a) Any health

professional or paraprofessional, physician licensed or

authorized to practice medicine in this State, registered nurse

or licensed practical nurse, hospital or similar institution's
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personnel engaged in the admission, examination, care, or

-treatment of patients, and any medical examiner, coroner, social

worker, or police officer, who has before the person a child the

person reasonably believes has been harmed, shall make every

good faith effort to take or cause to be taken color photographs-'

of the areas of trauma visible on the child. If medically S

indicated, such person may take or cause to be taken x—rays:of

the child or cause a radiologicallor other diagnostic

examination to be performed on the child.

(b) Color photographs, x-rays, radiological, or other |

diagnostic examination reports that show evidence of imminent

harm, harm, or threatened harm to a child shall immediately be

forwarded to the department.

§350- - Disclosure of records. (a)” The department shall

disclose to resource parents and the foster child's principal

treating physician~cépies of the foster child's complete medical

records in the department's physical custody and relevant social

history within thirty days of foster placement.

(b) - If a child is active in the child protective services

system, physicians may share with other physicians, orally or in

writing, or both, medical information without parental consent.
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(¢) Any records or information'releaSEd}tha~foster

child's resource parents, or the foster child's principal

treating physician pursuantﬁto subseétioﬁ'(a);'df:aﬁy

~information shared by one physician'withlahother:phySician'»

pursuant to subsection (b), shall,rémain}COnfidentiaI'in  -

- accordance with section 350-1.4."

'SECTION 4. Section 578-1, Hawaii Revised Statutes; is
amended to read as followsf

"§578-1 Who may adopt; jurisdictipn{kvenue. [ Any  proper

‘adult person, not married, or any person married to the legal

father or mother of a minor child,'or a hﬁsband and wife
jointly, may petition the family court of the circuit in which
the person or persons reside or are in'miiitary.Sefﬁice"br the
family court of the circuit in which thé individuaivto be
adopted resides or wés born or in which a child ﬁlacing
organization approved by the depaftmenf of human servicés under
‘the provisions of section 346-17 having legal cuStody (as
defined in section 571-2) of the child is.located, for leave to
adopt én individual toward whom the person or persons do not
sustain the legal relationship of parent and childvand foi a

change of the name of the individual. When adoption is the goal
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of a permanent plan recommended by the department of human
- services and ordered pursuant to section [58F5—73+] ' -31, the

department may petition for adoption on behalf of the proposed
adoptive:parents.' The petition shall be in such form and shall
include such infdrmation and exhibits as may be prescribed by
the‘family court."

SECTION 5. Section 578-2, Hawaii Revised Statutes, is

amended by amending subsection (c) to read as follows:

"(c) Persons as to whom consent not réquired or whose
consent may be dispenséd With by ordef of‘the court.
(1) Pefsons as to whom consent not required:

(A) A parent who has deserted a child without
affording means of identification for‘a periodvof
niﬁety days;

(B) A parent who has voluntarily surrendered the care
and custody of the child to another fOf a period
of two years;

(C) A parent of the child in thelcuStody of another,
iif the parent for a period of at least one year
‘has failed to cémmunicate with the child when

abie to do so0;
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A parent of a child in the custody of another,. if
the parent for a period of at least oneiyear has

failed to provide for the care and support of the

‘child when able to do s0;

A natural father who was not married to.the
child's mother at the time of the child's
conception or'birth and who does not fall within
the provisions of subsection (a) (3), (4), or (5);
A parent whoée parental rights have been
judiciaily-terminatéd under the provisions of
sections 571—61 to 571-63, orvunder the
provisions of any other state or other law by a
court or other,agency having jurisdiction to take

the action; .

A parent judicially.declaréd mentally ill or

mentally retarded and who ié found by the court
to be incapacitated from giving consent to the
adoptionvof fhe child;

Any legal guardian or legal custodian of the
chiid'sought to be - adopted, other than a parent,'

who has failed to respond in writing to a request
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- for consent for a period of sixty days or who,

¢
after examination of the person's written reasons

_ for withholding.consent; is found by the court to -

be'withholding the person's consent unreasonably;
A parent of a child who has been in the custody '
of a petitioner under thig chapter for a period"'x
of at 1eaét‘oné year and who entered the ﬁnitéd
States of America as a consequence of
extraordinary circumstances in the child's

country of origin, by reason of which

extraordinary circumstances the existence,

identity, or whereabouts of the child's parents =

is not teasonably ascertainable or there is no“vV
reasonable means of obtaining suitable evidence
of the child's identity or availability for
adoption;

Any parent of the individual to be adopted, if
the individual is an adult eligible for adoption
under subsection (b); and

A parent whose parental and custodial duties and

rights have been divested by an award of
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~ permanent custody pursuant to section [587-—73-]

-33;

Persons whose consent may»bewdispenéedfwith'by‘ofder
of the court. The courtjmay'dispensé'with the'conSent

of a parent who comes withinvsﬁbsettion‘(a)(3), (4),

" or (5) herein, upon findiﬁgfthat: .

(A) The petitioner is the SteﬁfatheffOf fhe child and

the child has lived with the child's legélfmother
- and the petitioning»stepfathe:‘forva.pefiod of ‘at
least one year; | k | :

(B) fhe father is a concerned father as-pfoVided‘by
subsection (a) (5), herein, and has not‘filed a
petition to adopt thékchild, or;fhe‘petition’to
adobt the child filed by the father,hasvbéen
deniea; or | |

(C) The father is an adjudicated[ presumed, or
concerned father as provided by subéectiéns
(a) (3), (4), or (5), herein, and is notva fit and
propef person or is not financially or otherwise
able to give the child a proper hoﬁe and

education."
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SECTION 6. Section 578-14.5, Hawaii Revised Statutes, is

- amended as follows:

1. By amending subsection (c) to read:

"(c) Whenever possible, a completed form with the required
information on each natural parent shall accompany any document,:
to be filed with the family court, which requests thé
relinguishment, termination, or divestiture of parental rights,
as provided under sections 571-61 and [587—F3-+3)+] -31,
and the petition for adoption under this chapter. If available,
a copy of the hospitalvor other facility's medical records under
subsection (b) shall also accompany the document to be filed in
the family court. This copy shall not be disseminated to the
pérties and shall be sealed by the family court pending
transmittal to the department of health."

2. By amending subsection (e) to read:

"(e) If thé natural parents have been court ordered to
complete the forms required in subsection (c) pursuént to

section [587—F+H{m}+] -28(e) (6) and have either failed to

complete the forms or have failed to return the completed forms-
to the department of human services, the requirement in

subsection (c¢) shall be waived."
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SECTION 7. Effective upon the approval of this Act,
sections 321-342, 321-471, 325-101, 346-16, 346-65, 350-2, 350-
3, 560:5-205, 560:5—206, 571-2, 571-11, 571-41, 577-28, 586-
10.5, 626-1, Rule 505.5, and 706-606.3, Hawaii Revised Statutes,
are amended by replacing the reference to chapter 587, Hawaii
Revised Statutes, with the reference to the new replacement
chapter in section 1 of this Act.

SECTION 8. Chapter 587, Hawaii Revised Statutes, is
repealed.

SECTION 9. Statutory material to be repealed is bracke£ed
and stricken. New statutory material is underscored.

SECTION 10. This Act shall take effect on September 1,

2010.

APPROVED this 2 4 day of MAY , 2010

a

GOVERNOR OF TH TE OF HAWAII



