GOV. MSG. No. S 8#

EXECUTIVE CHAMBERS

HONOLULU

LINDA LINGLE
GOVERNOR

May 21, 2010

The Honorable Colleen Hanabusa, President
and Members of the Senate

Twenty-Fifth State Legislature

State Capitol, Room 409

Honolulu, Hawaii 96813

Dear Madam President and Members of the Senate:

This is to inform you that on May 21, 2010, the following bill was signed into law:

SB1062 SD1 HD1 CD1 A BILL FOR AN ACT
RELATING TO PROFESSIONAL EMPLOYER
ORGANIZATIONS.

ACT 129 (10)

Sincerely,

Sz

LINDA LING
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Approved by the Governor ,v | |
on _MAY 21 200 | | ACT 129

 THE SENATE | | » 1082
TWENTY-FIFTH LEGISLATURE, 2009 S | B N O S.D. 1
STATE OF HAWAII Cha " HD.1
| - cD.1

RELATING TO PROFESSIONAL EMPLOYER ORGANIZATIONS.

BEITENACTEDBYTHELEG$LATUREOFTHESTATEOFHAW%H:
| SECTION 1. The HaWaiivRevised Statutes‘is amended by
adding a new chapter to be appropriatély»designatedfand to read
as follows: |
"CHAPTER
- PROFESSiONAL EMPLOYER ORGANIZATIONS

§ -1 Definitions. Whenever used invthis chapter, unless
the context otherwise requires:

"Clieﬁt company" means any person who enters into a
professional employer agreement with a pféfessional employer
orgénizatioh. |

"Co-employment" means a relationship that is intended to be
an ongoing relationship rather than a temporéry or project- .
specific one, wherein the rights, duties, and obligations of an
employer that arise out of an.employment‘relationship haVe been
allocated between the client-company and the_professional
employef organization pursuant to a professidnal employér :

agreemént and this chapter.
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-~ "Covered employee" means an.individual‘having a
co-employment relationship with a professional employer
organization and a client company who meets all of the following -
criteria:

(1) ' The individual has received written notice of
co-employment with the profeSSional employer
organization; and

~ (2) The individual's co—employmenf relationship is
pursuant to a professional employer agreement subject
to thié chapter.  Individuals who are offiders; |
directors, shafeholders,>partners, and maﬁagers of the
client company shall be covered employees to the
extent that the professional employer organization and
the client company have expressly agreed in the
professional empquer agréement that the individuals.
shall be coveréd employees; provided thét.the
individuals meet thé criteria of this definition and
act as operationai'managers or perform day-to-day
operational services for the client company.

"Director" means the director of labor and industrial

relations.

"Person";means a naturalior legal person.
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"Professional employer agreement" means a written contract
by and between a client company and a professional employer
organization that provides for thevfollowing:

(1) - The co-employment of covered employees; and

(2) The allocation of employer rights and obligations

between the client company and the professional
employer organization with respect to the covered
employees.

"Professional employer organization" means any person that
is a party to a professional employer agreement with a client
company regardless of whether theiperson uses the tefm or
conducts business expressly as a "professional employer
organization", "PEO", "staff leasing company", "registered staff
leasing company“, "employee leasing company", "adminisﬁrative
employér", or any other similar name;

"Temporary help services" meahs,an arrangement by which a
person recruits and hires the person's own employees and:

(1), Finds other organiZations that need the services of

those employees;

(2)‘ Assigns those emplbyeés‘to perform work or‘serviceé

for other organizations to support or supplement the
other>organizations' workforces or to.provide ’
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e éssistance in special work Situations; inqludihg; " f1  ,‘n
”'?emploYee~absences, skill shortageé,séésgnalf;f;ifgff¥? f‘f;
: erkloads, or special assignments'o;vperéﬁﬁéjjéédfg551&  :,
‘fﬂ  E Cﬁst@marily attempts to reassign‘thebemp1§§§ééft§tﬁ i
1 *7fi;successive plaéements With.ofhér organiiétiéﬁéﬁéﬁithé;' qug

. end of each assignment.

§ =2 “Registration required. (a),_Every'pfoiééSiéhai F ;Tl_}f;

i iff8fiéhb16yer organization shall register with the director by =

 f;p#qviding'a1l of the information reqﬁired by this Seétion a@dnby:>_j‘ 3 o
) f?ﬁlgs adopted by the director pursuant to'chapté£'§i pfi§£;#; f‘:
“g{ifF éh£ériﬁg“ihto aﬁy profeééional employer agrééméntGWithféﬁ§ﬁ '  =
fﬁIZ,JC1ient company in this state.
ffgﬁijgifyﬁfi(b) Registration information fequired'by thisﬂsection;;:1 
’? ii4 ;éha11 include:
‘i°i15*illvf (1) - The name or names under which the proféésional
if,16 SN ORI empléyer organization conducts or will conduét
>17 business;
S 13  ‘ . 1{2) ~The address of the principal place of‘business of the
‘19 e ; - professional employer organization_and,the address’of
20 each office that the professional employery:

21 organization maintains in this state;

0-1998 B1062 CD1 SMA-1.doc
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‘}l,The professional employer orgénizatiOn's_geﬁefal_ 
% ffexcise tax number; - |
‘ ﬁ‘3g A copy of the certificate of authority tp_ﬁ%épsaétﬁ;jgfﬂg-?;
' pusiness in this state issued’bylthe;diréétﬁri§f€;iffubﬁ'ff:
‘TTLaﬂéémmerce and consumer affairs'éursuént’£é ti£i¢;é3 Q?f'5‘&»

S  title-23A, if appliCable;

U (5) A list, organized by jurisdiction,-éf_eaChVnéméfuﬁdef“3 v;,3

. 8 . yhich the professional employer organization has Sl

 7"z?‘operated in the preceding five years, including any ' 5 -

:alternatiVe names; names of prédeéeééqfé£ §nd;]i£ f? L
1”?ifﬁf °' - known, nameé of successor businessfentiﬁies;
o ;12!‘f °u'(6y A statement of ownership, which shall inc}udevthe‘name
;5ifi§; ¥ng€_  f éf each person who, individually or aétingvin ¢Qn§eft
'?ii4aﬁif “' l with any other persén or persons, Qwﬁsorbéontrois,-‘
¥¥5%i§ff:f, : . >directly or indirectly, twenty-five péf céht;or ﬁqré
E ’:i6b" CORTE of the equity interests of the professional empléyer
17 | organization;
: -”18 G (7) A statement of management, which shall include thé 3
"i9v  o "name of any pefson who serves as presideﬁt or Chiéf
20 executive officer or who othefwise has the authority
21 to act as a senior executive officer of £he ” -
22 professional employer organization;
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(8) Proof of valid workers' compensation coverage in
compliance with all'laws of this state;: .

(9) Proof of compliance with the Hawaii temporary :, SR, e
"disability‘inSurance law; |
(10) Proef of conpliance with the Hawaii prepaid;héalth “ti?'f
care act as regards all employees df'thé~Pr6feSsionai;f_a
: empioyer organization; | | :
“(11),'ProofIOf-compliance with the Hawaii employment’ff; e
. .security. 1awﬁ including payment of any appllcable'";:trj{ :
‘:”empleyer llablllty pursuant to chapter 383; andf?nﬁislfpp
' (12)' A financial statement prepared in accordance withff e
generally accepted accounting principles, audited_by ‘
a"anﬂindependent certified public accountantﬁlicensedpﬁgfiaff;

: vpractice i1 the state, and without qualification asvto ’ f;

thevgoing_concern status of the professionalfemployéiﬂtﬁ?i*f
'~ organization.

(c) Registration under this section shall expire on
December 31 of each odd-numbered year. Before December 31 of
each odd—numbered year, the director or the director's
authorized delegate shall mail a renewal application for
registration to the address on record of the registrant. In
connection with renewal- of registration, a professional employer

B1062 CD1 SMA-1.doc
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organization shall provide all of the information required by

. subsection (b).

(d) The director shall establish fees and requirements for
registration, maintenande of registration, renewal, and

restoration of registration for professional employer

§ =3 Bond_réquired; (a) No professional emplbyér fﬁ7f7:“’
OrgéniZation,sh511 enter into a professional employmeﬁt ;f'frf~*
agreement with a client company in the state unless the
PfOfessional employer organiéation posts a bond in the;aﬁoﬁﬂ£;§f ff
$250,600, which.is a.performénce or financiél guaranty t?ﬁévboﬂa‘g; v
naming the director as the obligee and which may'be canceled :

only if the professional employer organization gives‘sixty‘daY§wf1 f.

priOr written_notide to the surety or if the surety gives thitty:v =
days prior wriﬁten*notice to the director of cancellation~df thé wfffzﬁ“”
bond. The requirements of this éecﬁion shall be satisfied bybé
single bond. If a professional employer organization has more
than one branch location, the bond shail cover all locations.

(b) . The'bond required by this section shall be issued by a
surety or federally insured lending institution authorized to do

business in the state to indemnify a client company who may

2010 1998 SB1062 CD1l SMA-1.doc
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suffer loss as a reSult’of'nonperformahgehby;a;prbfesSiQnali

employer organization.

- {(¢) Upon cancellatiOn'ot”eX§if&ti5hfh'7
surety or insurer shall remain llablé fhriany‘éla.mé}agalnst.theh
bond for a period of six months ﬁrov1ded that o

(1) . The debts were 1ncﬁrréd whlle the bond‘wés in‘éffect

. . : o S S

(2) The director notifies'the‘SufétyadffihSutérpiééﬁthéu

- case may be, of any’claimspwithinﬂh;hetyjdayéthf:‘v .
discovery of anyuélaimé.x : ThJ . e ‘

(d) The surety or’inSurefkis not rédﬁiredftdtreiééée.éhy
moneys or collateral to the professional'empioyertorganization
during the six months after Cahcellétion;ofhtheébOhdgv‘h

(e) Failure to have in effect a qurfeht:bohdhéhall{résult
in automatic forfeiture of~registrétioh”puréuahtitpithis:Qhapter |
and shall require the professional employer organization to
immediately cease doing business in the state. A professional
employer organization whdse registration is forféited'shall
apply as a new applicant for registration ‘in érder to‘resume o
business in the state. | |

§ -4 Exemptions. A person who engages only in the
following activities shall not be deemed a professional employer

10-1998 SB1062 CD1 SMA-1.doc

HIIIMIVIIII?WIImﬂllllﬂl\lIIliIIIVI\II\?I}IHI}IPIIHIII"IIIIIHIIHII|||||(I!||lNHHIINIIIIINIIIlIIMIIHINPIIIHIII!||Hi|l||ﬂ!l||HlI|||l



1

Page 9

- 1062
S.B. NO. &%
o ' H.D. 1
CD:. 1

organization for purposes of this‘ﬁhaﬁtﬁﬁfaﬁdﬂéhaliﬁﬁefQXémpt

2 from the requirements of this~éhaﬁﬁéﬁ¥f* f&? 7,“ff~*5*3‘7"”
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Arrangements wherein & person, . prinecipal

business,activity‘isjnOt,éﬁtér;ng;;n’”gpﬁgfgggf@nal
employer arrangéments.aﬁafWh6 ﬁ§é§¢ﬁ§EfﬁQi§!éﬁé 'i
person's self out as 5 §rQ£§ssi§nal;émpiQy§x1' ;“
organization, shares‘eﬁﬁlpyéégf&iﬁﬁfa“ééﬁ%éﬂi??bWﬁed
company within the'meaniﬁg of Se¢£idﬁét414(b)'and (c)
of the Internal Revenue: Code;  ':;.

Independent contractor arrénﬁéﬁénﬁg~by,whibh a person
assumes résponsibility for the‘ﬁfoducﬁ'bfbduCéd of
service performed by the person or'th¢~persen‘s.agents
and retains and exerciSes;primaryudirédtignxandf
coﬁtrol over the work performediby’the individuals
whose services are supplied undérjthGSe arrangements}
or

The providing of temporary help services.

-5 Rules. The director shall adopt rules pursuant to
chapter 91 that the director deems necessary for the effective

administration and enforcement of this chapter."

2010-1998 SB1062 CD1l SMA-1.doc

LIELT T T



(]
(o]
N

S.B. NO..

OLTo-
ool

SECTION 2. This Act shall take effect upon its approval;
provided that the registration requirements of section 1 of this

Act shall take effect on July 1, 2011.

APPROVED this 21  dayof MAY , 2010

Z

GOVERNOR OF THE STAT

HAWAII



