GOV. MSG.NO. 54

EXECUTIVE CHAMBERS

HONOLULU

LINDA LINGLE
GOVERNOR

May 7, 2010

The Honorable Colleen Hanabusa, President
and Members of the Senate

Twenty-Fifth State Legislature

State Capitol, Room 409

Honolulu, Hawaii 96813

Dear Madam President and Members of the Senate:

This is to inform you that on May 7, 2010, the following bill was signed into law:

SB2603 SD2 HD2 CD1 A BILL FOR AN ACT
RELATING TO THE SECURE AND FAIR
ENFORCEMENT FOR MORTGAGE LICENSING ACT.

ACT 084 (10)

Sincerely,

z< ~

LINDA LINGL
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THE SENATE ' 2603
TWENTY-FIFTH LEGISLATURE, 2010 s S B N O S.D.2
STATE OF HAWAII , _ H.D.2

C.D.1

A BILL FOR AN ACT

RELATING TO THE SECURE AND EAIR ENFORCEMENT FOR MORTGAGE ;E
‘ LICENSING ACT. . Fael R e L

BE IT ENACTED BY THE LEGISLATURE OF TI-IE STATE OF HAWAII

SECTION 1. The purpose of thlS Act ig to allow the State

. to continue to work toward meeting 1tS~Qb1¥gathDS under_the

federal Secure and Fair Eanrcement ferbMeEtgaQe LidensiﬁgkACt .
of 2008 (S.A.F.E. Mortgage Liceneing Act)-. llhe‘SlAgF.E;T,‘
Mortgage Licensing Act requires sfateé:ﬁéﬂh@Vé'g7¢iéar_éyétem‘cf
regulation that complies with the federal‘lawviﬁ §1a¢eft¢”"
regulate the residential mortgage-industry‘or face‘federal |
takeover of the intrastate residential real estate_lﬁdﬁetry.

The legislature finds that it is ln‘the:best.lntereetEof the
State that licensing and regulation efﬁthedomestic'meEtgage SR
industry remain with the State and in compllance with federal
law. The legislature began the process ef compliance with the
federal law by creating chapter 454F, Hawaii Revised Statutes,

through the passage of Act 32 in the'First_Special Session of

2009 (Act 32). The legislature finds that Act 32 was a

necessary step in meeting the mandates of the S.A.F.E. Mortgage

2010-1981 SB2603 CD1 SMA-1.doc
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Licensing Act, but that the current measure is also necessary to
refine the regulatory system éreated by Act 32.

The legislature further finds that the fees and = -
appropriations from the compliance resolution fund contaihed in
this Act are adequate to fuily fund the regulatory system
contained in‘ghapter 454F, Hawaii Revised étatutes. The
legislature also finds that the mortgage recovéry fund will
protect the state's consumers by making it easier to recover
losses caused by individuals or compahies that violate the law
governing fair mortgage lending practices.

Finally, the legislature finds that tﬁis Act and Act 32

contain appropriate provisions to effectuate a smooth transfer

of the regulatory regime governing mortgage pfofessionals from

the system created by chapter 454, Hawaii Reviséd Statutes, to
the new system created by chapter 454F, Hawaii Revised Statutes.
The legislature particularly notes that this Act both authorizes

the commissioner of financial institutions to hire temporary

employees to overcome the initial administrative hurdle of

' processing a large number of licensing applications and

statutorily creates permanent positions in the division of

financial institutions of the department of commerce and

2010-1981 SB2603 CDl SMA-1.doc
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consumer affairs to carry out the continuing requirements of

this Act.

SECTION 2. Chapter 412, Hawaii Revised Statutes, is
amended by adding a new section to part V of article 9 to be
appropriately designated and to read as follows:

"g412:9- - Registration of nondepository financial

services loan companies with Nationwide Mortgage Licensing

"~ System. (a) A nondepository financial services loan company

licensed under this chapter is not a mortgage loan originator

company as defined in section 454F-1.

(b) A nondepository financial services loan company shail

register with the Nationwide Mortgage Licensing System if any

employee of the nondepository financial services loan company

acts as a mortgage loan originator as defined in section 454F-1

or if the nondepository financial services loan company uses the -

services of an exclusive independent contractor mortgage loan

originator, or loan processor or underwriter, as defined in

chapter 454F.

(c) This section does not exempt an employee of a

nondepository financial services loan company who originates

mortgage loans, or an independent contractor providing mortgage

loan originating, processing, or underwriting services to . a

2010- 1981 SB2603 CD1 SMA-1.doc
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nondepository financial services loan company, from licensure -

under chapter 454F."

SECTION 3. Chapter 454F, Hawaii. Revised Statutes, is

amended by adding sixteen new sections to be appropriately

| desighatéd and to read as follows:

"S§S454F-A Reglstratlon with Nationwide Morgggge Llcen51ng

System requlred (a) All mortgage loan o:lglnators ,mortgage ‘

loan originator companies, and any other person in this state

: that originate a residential mortgage loan, unless exempt under .

section 454F-2, shall register with the Nationwide Mortgage

Licensing System.

(b) Exempt registered mortgage loan originators and. exempt

- mortgage loan originator companies, unless exempt under section

454F-2, shall register and maintain a unique identifier through

the Nationwide Mortgage Licensing System, but shall not be

réquired to be licensed under this chapter;

§454F-B Automatic secohdqu review of license application.

The commissioner shall establish, by rule pursuant to chapter

91, a procedure for the secondary review of each application

that was determined on initial review to fail to meet the

criteria for licensure.

2010-1981 SB2603 CD1 SMA-1.doc
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§454F-C Mortgage loan recovery fund; use of fund; fees.

(a) The commissioner shall establish and maintain a fund that

shall be known as the mortgage loan recovery fund from which any -

person aggrieved by an act, representation, transaction, or

conduct of a licensee involving fraud, misrepresentation, or

'~ deceit may recover by order of the circuit court or district -

court of the county where the wviolation occurred, an amount of

not more than $25,000 per transaction, including court costs and B

fees as set by law and reasonable attorney fees as determined by

the court, for damages sustainéd-by the fraud,

misrepresentation, or deceit of a licensee.

(b) 1In addition to appliéation fees and any fees reqﬁired

by the Nationwide Mortgage Licensing System, a licensee shall

pay to the division a mortgage loan recovery fund fee as follows

for deposit in the mortgage loan recovery fund:

(1) The sum of $300 for each principal office location of

a mortgage loan originator company;

(2) The sum of $250 for each branch office location of a

mortgage loan originator company; and

(3) The sum of $200 for each mortgage loan originatdr.

(c) Upon application for renewal of a license under this

chapter, a licensee shall pay, in addition to the licensee's

2010-1981 SB2603 CD1 SMA-1.doc

N PO AR



1

1z

:a: 14

s

16

17

18

19

20

21

H.D. 2
CD. 1

Page 6 : - 2603
e S.B. NO. &

pVIiQenSe'renewal fee and fees required by the Nationwide Mortgage

fﬁLiCQnsing-System, a mortgage_loan,recoVery.fuﬁdffeepasngIlowéEifff;'

ﬁfforfdeposit in the mortgage loan recovery fund: S

“.;iﬂfl) The sum of $200 for eachiprincipaltdffiéevlbbainﬁfdf UL

~a mortgage loan originator company;.i

(2)' The sum of $100 for each branch officejiocationtbf a?'lft fn>x5

‘ mortgage loan originator compahy} and'

"R-(3) The sum of $100 for each mortgage loan originatbf;f

""ﬁpMértgage loan recovery fees collected pursuant tOWthié__"prf'

subsection shall be refundable upon the dénial'bf a licéﬁsep> 

renewal by the commissioner.

©(d)  When the mortgage loan recovery fund attains a funding -

4i3fflevel of $750,000, the commissioner may, by rule'adopted

pursuant to chapter 91, adjust the fees generated by'fenewals or

may determine that payments made by renewing licensees.Shall

cease. If the funding level falls below $250,000 after the

first five years of the establishment of the fund, the

commissioner may adjust the fees to a reasonable level for the

purpose of attaining a funding level of $750,0QO.

(e) The commissioner or the commissioner's designee, as

the manager of the mortgage loan recovery fund, shall be

2010-1981 SB2603 CD1 SMA-1l.doc
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'aUthorized to expend moneys in the mortgage loan recovery fund

2 to:l

,‘; 7:41) Retain private legal counsel to représent thé4-~_; ;u¢

loan recovery fund;

commissioner or the division in any action that =~ 0.

involves or may result in payment from the mortgage = =~

ﬁb£ f7£Cﬁ : *f2)' Retain a certified public accountant for‘accoﬁntihgﬁ.'f { ': 3

IJ}J 5gi;   K and auditing of the mortgage loan recOvery_fuﬁd}   o
'“ ff9:}v  T.(3) ‘Employ necessary personnel, not subject,to‘chapter376,‘ 5
$”  ;i¢¥ 'vJ  " to assist the commissioner in exefciéing the'  | |
.‘  il o éommissioner‘s powers and duties with respeétﬂto thé ‘
‘;12 ‘ '  mortgage loan recovery fund; and
,-5&i13    -H (45 Retain a consultant to recover and collect any
‘; 14 v __v 4 payments from the mortgage loanvrecpvery fund plus
”"' 15 ‘ o interest from the judgment debtor.
16 _ §454F-b Statute of limitation; recovery from fund. v(a)

17 No action for a judgment that subsequently results in an order

18 for collection from the mortgage loan recovery fund shall be -

19  commenced later than six years from the accrual of the cause of

20 action. When any aggrieved person commences an action for a

21 Jjudgment that may result in collection from the mortgage loan

22 recovery fund, the aggrieved person shall notify the

2010-1981 sSB2603 CD1 SMA-1l.doc
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commissioner~in writing at the time of the commencement of the

action and shall submit to the commissioner any documents

required by the commissioner pursuant to rules issued in

accordance with chapter 91.

(b) When any aggrieved person receives a wvalid judgmentv ; 

upon the grounds of fraud, misrepresentation, or deceit that . v_v_' 'fof

occurred before the effective date of section 454F—C.against;dﬁy: 5‘b“”77

licensee from any circuit or district court where the violation

occurred, the aggrieved person shall proceed against the bond

covering the license that was in force prior to the enactmehﬁ_éf7{ffmlfﬁ*

section 454F-C and establishment of the mortgage loan recovery‘ﬁb'

fund. -

(c)  The court shall proceed upon an application to recover

from the mortgage loan recovery fund in a summary manner and, at

hearing, the aggrieved person shall be required to show:

(1) The person is not a spouse of the judgment debtér or

the personal representative of a spouse of the

judgment debtor;

(2) . The person has complied with all the requirements of

this section;

(3) The person has obtained a judgment or settlement

pursuant to section 454F—C(a) that states the amount

2010-1981 SB2603 CD1 SMA-1.doc
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| of the judgment and the amount owed on the judgment

debt as of the date of the application;

(4) The person has made all reasonable searches and:’4

inquiries to ascertain whether the judgment debtor is

liable to be sold or applied in satisfaction of'thegi '

- judgment; and

(A) The search has uncovered no personal Or_real"

 ,p;operty or other assets liable to be'501d'or}:i”gf;f “f3

applied; or

(B) The search has uncovered personal or real

property or other assets liable to be sold or -

. applied, the person has taken all necessary, -

‘action and completed all necessary proceedings'

for the realization thereof, and the amount

realized was insufficient to satisfy the

judgment; provided that the person shall state

the amount realized and the balance remaining due

on the judgment after application of the amount

realized; and

(5) That where the licensee is a judgment debtor in a

bankruptcy proceeding, the aggrieved person has

2010-1981 SB2603 CD1 SMA-1.doc
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obtained an order from‘theyhéhkfuhtcyfcoutt°declaring

the judgment against‘the'liéénséé;toﬂhé?ﬁéh%h[-f5   I

dischargeable.

(d) Upon hearing, if the court 1s satlsfled of the truth ’

of all matters required by subsectlon_(c)fand that the aggrleved =

person has fully pursued and-exhaustédvall remedles,avallable.to-‘

the person for recovering the amount éﬁafdéd”byhthétjﬁdgﬁéntrOf |

the court, the court shall issue'én order’directing“thé“'

commissioner to pay. from the mortgage‘loanirécoverytfund

whatever sum the court finds to be payébléhuﬁdn3théfblaimvin'~

accordance with the limitations'containedhin this seCtion.

(e) Notwithstanding any other provision, the liability of

the mortgage loan recovery fund shall not exceed the sum of

$1OO 000 against any one llcensee

§454F-E Managgment of fund. - (a) The sums received by the

division pursuant to section 454F—C for deposit into the

mortgage loan recovery fund shall be held by the commissioner or

the commissioner's designee to carry out the purpose of the

mortgage loan recovery fund. These funds may be ihvested and

reinvested in the same manner as funds of the State'employees'

retirement system.

2010-1981 SB2603 CD1 SMA-1.doc
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(b) The commissioner or thepcommissioner 'S - deSignee’ as

the manager of the mortgage leah reCovefy'fund shall be'gf ; -

authorized to expend moneys, from the fund to retaln prlvate

legal counsel to represent.the commlsslgner,ln any_act;on_,

involving the mortgage loantreCQvefy:fuhd¢$fﬁ_#at

§454F-F Standing} The commiSSiOnef Shalljhave'stahding to

intervene in and defend any actidﬁ-tefreceﬁefwftomfthe”ﬁertgage

loan recovery fund, including by enteringfanﬁappeafance;7filing

an answer, appearing at court hearings,<andvtaking_any,recourse

through appropriate methods of review. The eommisSioher or the

commissioner's legal representative shall be served with all

pleadings in any action pursuant to this section.

§454F-G Subrogation of rights. 'When,‘pursuaht:to_court

order, the commissioner has paid any sum to a judgment'creditor

from the mortgage lcan recovery fund, the commissioner-shall be

subrogated to all of the rights of the judgment creditor. The

judgment creditor shall assign all of the judgment creditor's

rights, title, and interest in the judgment to the commissioner.

Any interest collected by the commissioner pursuant to this

section shall be deposited. into the mortgage loanufecovery fund.

2010-1981 SB2603 CD1 SMA-1.doc
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S454F-H Waiver of rights. The failure of an aggrieved

person to comply with sections 454F-C and 454F-D shall

constitute a waiver of the rights contained in those sections.

§454F-I Disciplinary action against licensee. No

provision of this chapter relating to the mortgage loan recovery

fund shall limit the authority of the commissioner to take

disciplinary action against any licensee for a violation of this

chapter or of the rules and orders of the commissioner adopted

pursuant to this chapter. Repayment of obligations to the

mortgage loan recovery fund by a licensee shall not nullify or

modify the effect of any other disciplinary proceeding brought

pursuant to this chapter.

| §454F-J Authorized places of business; designation of

managers; branch offices. (a). Every mortgage loan originator

company licensed under this chapter shall have and maintain a -

principal place of business in the state and shall designate a

manager.

(b) A mortgage loan originator company shall not maintain

any branch offices in the state in addition to its principal

place of business without the prior written approval of the

commissioner. An application to establish a branch office shall

be submitted with a nonrefundable application fee as required by

2010-1981 SB2603 CD1 SMA-1.doc
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'section 454F-N. A mortgage loan originator company that

established a branch office pursuant to this subsection shall

designate a manager located at each branch office to oversee

that branch office.

(c) A mortgage loan originator company shall not relocate

any office in this state without the prior written approval of

the commissioner. An application to relocate an office shall

set forth the reasons for the relocation, the street address of

the proposed relocated office, and other information that may be

required by the commissioner. An application to relocate an

office pursuant to this subsection shall be submitted with a

nonrefundable fee as required by section 454F-N.

(d). A mortgage loan originator company shall give the

commissioner notice of its intent to close a branch office at

least thirty days prior to the closing. The notice shall:

(1) State the intended date of closing; and

(2) Specify the reasons for the closing.

§454F-K Reinstatement of expired licenses. (a) A license

issued pursﬁant to this chapter that expires due to failure to

satisfy the minimum standards for renewal may be reinstated if

the licensee meets the following requirements:

2010-1981 sSB2603 CD1 SMA-1.doc
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(1),  The licensee applies for reinstatement between . -

‘the license expired; providéd that'Continuing'i'f Sl

. education courses that satisfy the previous year's =~ .

©~ . requirement shall not also be creditedﬁtoward3  , v

satisfying the current year's continuing education

requirements; and

;-( Y. . The licensee shall pay all applicable.liCenSing;‘-‘“"

reinstatement, and late fees assessed by the

commissioner.

(b) A licensee that fails to meet the requiremehts for

renewal of an expired license established by this section may

apply for a new license and shall meet the requirements for new

licenses in effect at the time of application.

§454F-L Presumption of control. 'An individual is présumed

to control a mortgage loan originator company if that individual

2010-1981 SB2603 CD1 SMA-1.doc
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~is a director, general partner, managing director, or executive

  dffi¢ér of that mortgage loan originator cOmpahy.'.

F:ZZV§454F—M Payment of fees. All fees collected~pﬁfSﬁantgtdf;’ﬁ~  -7ff

5“5iﬁ$é¢ti0n 454F-N, administrative fines, and otherlchargé5 _ e

" collected pursuant to this chapter, except fees desi@natédnfor“’

"‘:;déPQSit‘into the mortgage loan recovery fund sha11>bé dépQSitéd "

" ‘into the compliance resolution fund established pursuant to . -

‘ygeétibn'26—9(o) and shall be payable through the Nationwide - o

ffM@xtgage.Licensing'System, to the extent a110wéd by@the  ,-

Nationwide Mortgage Licensing System. Fees ndt‘eligiblé f6r‘

payment through the Nationwide Mortgage LiCehsing System shall

‘be deposited into a separate account within the compliance

resolution fund for use by the division.

~ S454F-N  Mortgage loan originator and mortgage loan _

originator company fees. (a) A mortgage loan origihator shall

pay the following fees to obtain and maintain a valid mortgage

loan originator license:

(1) Initial application fee of $500;

(2) Annual license renewal fee of $300;

(3) Reinstatement fee of $100;

(4) Late fee of $25 per day; and

2010-1981 SB2603 CD1 SMA-1.doc
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Criminal background check fee of '$35, or of .an amount

(b)

determined by the commissioner byvru1e pursuah£vt6 A

chapter 91.

A mortgage loan originator companyZShall pay the"

following fees to maintain a valid mortgage loan originatdr R

company license or branch license:

(1)

- Fees payable for a principal office of a mértgage.ldén G

" originator company:

(A) Initial application fee of $900;

'(B)  Annual license renewal fee of.$600}

(C) Reinstatement fee of $100;

(D) Late fee of $25 per day; and |

(E)  Criminal background check fee of $35, or of an

- amount determined by the commissioner by rule o

"~ pursuant to chapter 91, for each control perSon,f'

executive officer, director, general partner, and

manager; and

Fees payable for each branch office of a mortgage loan

originator company:

(A) Initial application fee of $250;

(B) Annual license renewal fee of $100;

(C) Reinstatement fee of $100; and

10-1981 SB2603 CD1 SMA-1.doc

|llIHI|1|VIlll\HIHIIHIVIINNI!III\I!||!||H|lIll\ll\lI||H|||||lilIlll\ll\llMlI\l\Il!IMHIH||l!|7||l|\|||lNl|1H|iIIIIIWIIIIIIIIIIII\Hlllllﬂlll\




10

11

12

13

14

15

16

17

18

19

20

Page 17 ‘ | 2603
SIBI NOI S.D.FZ

H.D. 2
C.D. 1

(D) Late fee of $25 per day.

(c) In addition to fees charged by the Nationwide Mortgage

Licensing System, a licensee shall pay to the commissioner a fee

of $50 for each of the following amendments to information -

provided to the Nationwide Mortgage Licensing System that =

require the review of the commissioner:

(1)  Change of physical location, including address‘chaﬁgéJ‘

for branch or principal place of business;

(2) 'Addition or deletion of a "d/b/a" assignment; -

.(3)_'Change of manager; or .

(4) Change of legal name.

The commissioner, upon a showing of good cause, may waive any

fee set forth in this subsection.

(d) The fees established by this section are nonrefundabie fv

and are in addition to any fees established and charged by the

Nationwide Mortgage Licensing System, an approved educational

course provider, an approved educational testing provider, a law

enforcement agency for fingerprints and background checks, or .a

credit reporting'agency used by the Nationwide Mortgage

Licensing System.

2010~-1981 SB2603 CD1 SMA-1.doc

e M



10
11

12
13

14

15-

16

17

18

19

20

21

Page 18

S.B.NO. &

H.D. 2
. C.D:A1

(e) The commissioner may'ésfablish;:byffule:puréuaﬁt to

- chapter 91, any other fees oruchargéSRﬁéééSsaryjfgr_tﬁe:j1;¢ T

§454F-0 Voluntary cessation ofﬁﬁperﬁfiéﬁjféﬁrreﬁdef”df ':

license. (a) Subject to the ép§r0vél ofifhe ¢ommiési6nef;fé"  :

licensee may voluntarily cease activity for WhiCh”a.liéeﬁseito

operate has been issued under this ChaptéffbyfdeliVéfiﬁgJté“the-

commissioner a written notice of surrender, which shall include -

but not be limited to:

(1) A plan of cessation of business;

(2) Provisions for the transfer or aSsumbtion df aSseté}

(3) Provisions for pending applications or transactions;

(4) Provisions for payment or,aSSumptioﬁ of3liabilitiesf

(5) Provisions for the dispdsition.of individual mortgage

loan originator licenses,

and.

. (6) Provisions for transfer or assumption of all trust,

agency, and other fiduciary relationships and’

accounts.

(b)  The commissioner shall approve the surrender if:

(1) The commissioner is satisfied with the plan as set

forth by the licensee;

and

0-1981 SB2603 CD1 SMA-1.doc
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* (2) No other reason'exists,to:deny~the'fequest3fqrf_{

surrender;

provided that the commissioner méyfimbbSefanyfieétridtibna*énd; :

conditions as the commissioner deems: appropriate. = o i

(c) The surrender shall not affect rights and duties that

have matured, penalties that wefe incurféd; ahdfprd¢eédihgs that‘"

were begun before the effective'daté 6f"ﬁhé_édfrehdéfhdf éf'

license under this section.

§454F-P Change in control of a licensee; fees.' (a) A

licensee shall submit to the COmmissionerlaﬁ,applicatidn:  g

requesting approval of a proposed change of control of the

licensee, accompanied by a nonrefundable application fee of

$500, payable to the division.

(b) The commissioner shall approve a request for change of

control under subsection (a) if,-aftér invéStigation, thé,'

commissioner determines that the person or group of persons

requesting approval has the competence, experience, character,

and general fitness to control the licensee or person in control

of the licensee in a lawful and proper manner, and that the

interests of the public'Will not be Jjeopardized by the change of

control."
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SECTION 4.  Section 28-8.3, Hawaii Revised Statutes, is

amended by amending subsectionv(a) to read as follows:

"(a) No department of the State other than the attorney |
general_may employ or retain any attorney, by contract or

otherwisé, for the purpose of representing the State or the

~department in any litigation, rendering legal counsel to the

department, dr»drafting legal documents for the deéepartment;
provided tﬁat the foregoing provision shall not apply to the ‘ 
émployment or-retentibn of.attorneys: |
(1) By the public”utilities commission, the labor and k
indﬁStfial‘relations appeals board, and the Hawaii
labor relations board;

(2) By any court or judicial or legislaﬁive office of the
Staté; provided that if tﬁe attorney genéral is
requested to provide representation to a court or
judicial office by the chief justice or the chief
justice's designee, or to a legislative office by the
speaker‘of the house of representatives and the
president of the senate joiﬁtly, and the attorney
general decliﬁes to brovide such fepresentation on the
grounds of conflic£ of interest, the attorney.geﬁeral
shall retain an attorney for the.court, judiéial,vor

0-1981 SB2603 CD1 SMA-1.doc
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legislative office, éubject to approval_by thé»Court,
judicial, or 1egisiative‘offiCe; - | |

By the legislative reference_bureéu}j‘: o

By any compilation commisSidh that may be constituted |
from time to time; |

By the real estaté commiésionkfor any aéfion involving
the real estate recovery fﬁhd; |

By the contractors license board for any action

. involving the contractors recovery fund;

By the trustees for any action.inVOiving the travei
ageﬁcy recovery fund; | ”
By the office of Hawaiian affairs;

By the department of commerce and'consumer affairs for
the enfércement of violations of chapters 480 and
485A;

As grand jury counsel;

By the Hawalian home lands trust individual claims
review panel;

By tﬁe Hawaii health systems corporation, or its
régional system boards, or any of their facilities;
By the auditor;

By the office of ombudsman;

0-1981 SB2603 CD1 SMA 1.doc
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(15) By the insurance division;

o (16) By the_University of Hawaii;

(17) By the Kahoolawe island reserve commission;

(18) By the division of consumer advocacy;

(19) By the office of elections;

(20) By the campaign spending commission;

(21) By the Hawaii tourism authority, as provided in

section 201B—2.5; [er]
(22) By the division of financial institutions for any

action involving the mortgage loan recovery fund; or

[22] (23) By a department, in the event the attorney
general, for reasons deemed by the attorney general'gg
Ee good and sufficient, declines te employ or retain
an attorney for a department; provided thet the
- governor thereuponkwaives,the provision of this
section."
SECTION 5. Section 237424.8, Hawail Reviséed Statutes, is
amended by amending subsection (b) to read as follows:
" (b) As used in this eection:

"Activities relating to the general servicing of

[ Eidueiaryileustediat] fiduciary or custodial accounts” means

those activities performed‘by trust companies which are directly

10-1981 sSB2603 CD1 SMA-1.doc
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or indirectly performed within the [fidueiaryleusteodial]

fiduciary or custodial relationship between the trust‘Company or

trust department of a financial institution and its client and

which are not offered to any person outside of the

[ fidueiaryfewstediat] fiduciary or custodial relationship.

"Annual percentage rate” and "finance charge" have the same

meaning as defined in the federal Truth in Lending Act (15

[B-—S—E+——sectiens] United States Code Sections 1605(a) to (c) and

)
[SATZawg oy SRl §

1606) .

"Deposit" means:

(1) Money or its equivalent received or held by a
financial institution in the usual course of business
and for which it has givenvor isAobligated to give
credit to:

(A) A commercial (including public deposits),
checking, savings, time, or thrift account;
‘(B) A check or draft drawn against a deposit account
and certified by the financial institution;
(C) A letter of credit; or
(D) A'traVEler's.check, on which the financial

institution is primarily liable;
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| ~':K2);‘Trust funds received or held by a finanéial"
“institution, whether held in the»frUSf déparfméﬁﬁgérﬁ fm ¥ﬁﬁi¥;
. held or deposited in any other department of the G

v+ financial institution;

rf* f:(3§ 'Money received or held by a financialﬁiﬁétitﬁfiohg o£f“,ffﬂ i

' the credit given for money or its equivalent;redeiVed R

or held by a financial‘institutiqn ihlthé ﬁSﬁ;ifééﬁféé 'Jt ; ff
"  wfsf“i5:f“1'; of business for a special or speCifié‘pﬁrpOSéa
ifii;?i&tf é; 51 . regardless of the legal relatlonshlp thereby o
'f{i;idfj;fwi f; bk'establlshed including, without belng llmlted to )
:ii ' escrow funds, funds held as securlty for an bgllgétibn .
;*1%‘ t }:j., due the financial institution or others (including ™
” *fi3fT ;f;p“ “ _ funds held as dealers' reserves) oOr for'seéuritiés" 
‘  i4 ;  : : loéned by the financial inStitution, funds depbsited
:: 15 S ‘ by a debtor to meet maturing obligéfioné, fuﬁd$ 
16 ' deposited'as advance payment on subscriptions to
17 . United States gdvernment securities, funds held for
18 _ _ distribution.or purchase of securities, funds héld to
19 : meet the financial institution's acceptances or

20 letters df credit, and withheld taxes;'
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(4) Outstanding drafts, cashier's checks, money orders, or
other officer's checks issued in the usual course df

business for any purpose; or

(5)° Money or its equivalent held as a credit balance by. a

financial institution on behalf of its customer if the e

financial institution is engaged in soliciting and: .
holding the balances in the regular course of its f

business.

"Financial institution" means banks, building and loan ;j:ﬂngf{”‘“

associations, development companies, financial corporations;j.i :

financial services loan companies, small business investment

companies, financial holding companies, mortgage loan originator.

companies[+] as defined in chapter 454F, and trust companieéfali.;{;ﬁfff?

asvdefinéd in chapter 241.
"Leasing of'perSOnal property" occurs if:
(1) The lease 1s to serve as the functional equivalent of
an extension of credit to the lessee of the property;
(2) The property to be leased is acquired specifically for
- the leasing transaction under consideration, or was
acquired specifically for an earlier leasing

transaction;
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' The lease is on a nonoperating basis[y—4+e+y] where

the financial institutioﬁ_méyﬁﬁétj éiﬁé¢t1y?bi’,;j_ o

indirectly:

(A) Provide for the méiﬁféﬁéﬁééyf;éﬁéifi{%éﬁiééeméﬁtf;
or servicing of tﬁeiiégééﬁ;éfééé;;§ dgrih§ifhef
lease term;. . i e ey

(B) Purchase partsvénd éééééééiiééiﬁﬁ;bﬁiké@fﬁfdﬁiah‘»
individual property-aftefithé lééé§e“Hés féken

delivery of the prope;ty;jQ; jf,g.g el

(C) Purchase insurance for EhéIIQSSéej:1 ‘ ‘”" 

At the inception of the lease the effect df”thé
transaction will yield a return that will compensate
the lessor financial inStitutiQn'for not lesslthan;thev

lessor's full investment in the property plus‘thé

- estimated total cost of:financing'thé property:ovér‘ " o

the term of the lease, from:

(A) Rentals;

(B) Estimated tax benefits [¥J,includihg capital
goods excise tax credit, net economié gain from
tax deferral from accelerated depreéiatioﬁ, énd
other tax benefits with a_substantiaily'simiiar

effecti+]; and
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(C) The estimated residual Valu¢>§£,the-property at

the expiration Of thé'ini£iéifféim}bf:ﬁhe leéée;"
The maximum lease’term‘dﬁringigﬁigh;ﬁﬁefle§$§£ : *
financial institution-fﬁ&éﬁfwﬁéélii%ééé%é#1£ﬁé-L;
léssor's full investméﬁt iﬂ;théféfé@éiﬁ§; éiﬁ§ thé"
estimated total cost. of finénéihg tﬁefpyépegﬁy; shall ,

be forty years; and

At the expiration of the leéSéi’f%]iﬁCIudiﬁg ahy"

renewals or exten51ons w1th the same lessee[+] all -
interest in the property‘shéll bé elther llqulaated or-
leased again on a nonoperatlng baéls as‘sooﬁ as |

practicable [+4] but in no event léter than two years

from the expiration of the'leése[+7+ba%]; proVided

that in no case shall the lessor retain any interest
in the property beyond fifty yearé atter the lesSor’S |

acquisition of the property."

SECTION 6. Section 241-1, Hawaii Revised Statutes, is

amended by amending the definition of "mortgage loan company" to

read as follows:

""Mortgage loan Company" means [aﬁy—eempaﬁ—y—la:eeﬁ-seé——aﬁdef

ehapter—454+] a mortgage loan originator company licensed under

chapter 454F.
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SECTION 7. Section-412:3—502, Hawaii Revised>Statu£es; is
amended to read as follows: |

"§412:3-502_ Foreign financial institution. No foreign
financial institution shall receive deposits, lend money, Or pay .
checks, negotiate orders of withdrawal or share drafts from any

prihcipal office, branch, agency, automatic teller machine, or

other location in this [&tate;] state, unless expressly

authofized by this chapter, other laws of this State, or federal
law; provided that nothing in this section éhall prohibit any
foreign financial institution from participating in the
disbursement of cash through an automatic feller machine netwofk g
or from operating from any location in this [State] state as a
[m6f%ga@€&%H%HHH%%EHaH%ﬁE%ﬂﬂ%%EEﬂ5Hap%ef—4%47—;eaﬁ—ef&giﬁa%ef
Iieensed] licehsee under chapter 454F, or as a real estate v
collection servicing agentp"

SECTION 8. Section 454F-1, Hawaii Revised Statutes, is
amended as follows:

1. By adding twelve new definitions to be appropriately

inserted and.to read:

""Borrower" means a person who has applied for or obtained

~a residential mortgage loan from or through a licensed mortgage

loan originator or mortgage loan originator company or from a

010-1981 SB2603 CD1 SMA- 1 doc
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person required to be licensed as a mortgage loan originator or

‘mortgage loan originator company under this chapter.

"Branch office" means any location, separateTfrom the

f principal place of business of the mortgage loan originatbf

company that is identified by any means to the public or

‘customers as a location at which the licensee holds itself_but

"as a mortgage loan originator company.

"Control" means the power, either directly or indirectly,

to direct management or policies of a company, whether through

ownership of securities, by contract, or otherwise.

"Control person" means an individual who directly or a

indirectly exercises control over a licensee or applicant.

"Division" means the division of financial institutions of

“the department of commerce and consumer affairs.

"Employee" means an individual who is:

(1) Hired to provide services for a licensee on a regular

basis in exchange for compensation and who does not

provide these services as part of the individual's

independent business;

- (2) Subject to tax withholding, the Federal Income

Contributions Act, and other lawful deductions by the

licensee as a condition of employment; and

—1981 SB2603 CD1 SMA l.doc
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(3) Subject to the right of the licensee to direct and

control the actions of the individual.

"Exempt registered mortgage loan originator company" means A

any person, including an insured depository institution, who is

required to be licensed by any other.state or federal law but is =

not required to be licensed under this chapter, and has the

obligation to register with the Nationwide Mortgage Licensingv

System because one or more of the person's employees engage in

the business of a mortgage loan originator.

"Independent contractor" means any person who has a

contractual arrangement to perform mortgage loan originating,

"underwriting, or loan processing services to a licensee, but is

not an employee of a licensee.

"License" means a license issued under this chapter.

"Licensee" means a mortgage lcan originator, a mortgage

loan originator company, or a person who is required to be

licensed under this chapter. Licensee does not include an

exempt registered mortgage loan originator or exempt registered

mortgage loan Qriginator company as defined by this section.

"Mortgage loan originator company" means:

2010-1981 SB2603 CD1 SMA-1.doc
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(1) An individual not exempt under section 454F-2 who

engages in the business of a mortgage loan originator

as a sole proprietorship; or

(2) A person not exempt under section 454F-2 who employs

or uses the exclusive services of one or more mortgage

loan originators licensed or required to be licensed

- under this chapter.

"Taking a residential mortgage loan applicatiOn" means

receipt of a request or of a response to a solicitation of an

offer from a borrower, either directly oriindirectly, for the

purpose of deciding whether or not to extend an offer of a loan

to the borrower. Taking a residential mortgage loan application

does not include mere physical handling or transmission of a

form."

2. By amending the definitionsiof "advertisement™ or
"advertising", "applicant", "insured depdsitory institution",
"loan pProcessor oOr underwriter", "mortgage loan originator",
"Nationwide Mortgage Licensing System", "registered mortgage
loan originator", and "residential mortgage loan" to read:

""Advertisement"™ or "advertising" means:

(1)  Issuing any card, sign, or device to any person;

010-1981 SB2603 CD1 SMA-1.doc
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Causing, permitting, or allowing the placement of aﬁy '

sign or marking on or in any building, vehicle, or . . -

structure;

Placing an advertisement in ‘any hewspape£, ﬁagaziﬁe,'
or on the Internet; \ |

Listing or advertising in any diréctory,updet a:f 
classification or heading that inclﬁdes'thé Qérds”w“'.

"mortgage loan originator", "mortgage loan originator’

.company", or the like;

Broadcasting commercials by airwave or [imternet]

Internet transmission; or

Transmitting any written communication, including:
(A) A letter or a postcard that encourages a'perSOn 
to borrow from or through a mortgage loan

originator[+] or a mortgage loan originator

company; or
(B) A written communication that encourages a person
to refinance the person's existing residential
mortgage loan and mentions that a new residential
mortgage loan will redﬁce the monthly payment the

borrower will pay on the new residential mortgage

10-1981 SB2603 CD1 SMA-1.doc

IlllJlllllJlIlllJlIIJlIIUIIIII!IJIIIlllllIIJIHJIJIJIIIIiIﬂIJIIJIIJIJIIJH}IIIIIIINIil\ll““llIIIIIIIIIllllllllllﬂllﬂIIHJIIIJIIIIIJIWIIIIIIHIIIIHIIIJ



11
on

15

- 16

17

18

. ‘19 :

20

21

Page 33 _ 2603
e S.B. NO. so>

. T " HD.2

' C.D. 1

loan or reduce the interest rate on the =
borrower's existing residential mortgage 1dah; e

""'"Applicént" means [an—individual] a person applyihg'fﬁf the E

~issuance of a license or a renewal of a license under this =~

lﬁfjﬂChapfér,

o "Insured depository institution™ means the,same.aS'in 12‘»

" United States Code Section 1813(c) (2); provided that it also =

: 'J f'ihéludes>any credit union [whese depositsare insured by the

].

"Loan processor or underwriter" means an individual who
performs clerical or support duties as an employee at the

direction of and subject to the supervision and instruction of a

‘ [méf%gage—%eaﬁ—eféq}ﬁa%ef—ef—a] person [whe—is] licensed or

ﬁ‘v_,14‘;

exempt from licensing [es—a—meortgage—loanoriginator] under this
chapter.
"Mortgage loan originator" [means]:

(1) Means an individual who for compensation or gain or in

the expectation of compensation or gain:

[+3-] (A) Takes a residential mortgage loan application; or

[+2}+] (B) Offers or negotiates terms of a residential

mortgage loan[<]}; and .
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(2) Includes an independent contractor as defined in this

section.

"Nationwide Mortgage Licensing System" means a moftgageﬂ v

_ liCensing system developed and maintained by the ConferenCe‘ofi f7vf* Lo

‘ Stéte Bank Supervisors. and the American Association of

Residential Mortgage Regulators for the liCensing and

registration of [Tieensed] mortgage loan originators[T]L'

mortgage loan originator companies, exempt registered mortgage:

- loan originators, and exempt registered mortgage loan origindtor

companies as defined by this chapter.

[tRegistered] "Exempt registered mortgage loan origiﬁator"

means any individual who:

(1) Meets the definition of mortgage loan originator éﬂdii
is an‘employée of:
(A An insured depositoryvinstitution;
(B) A subsidiary that is:
(i) Owned and controlled by an insured
depository institution; and
(ii) Regulated by a federal banking agency; or
(C) An institution regulated by the Farm Credit

Administration; and

10-1981 SB2603 CD1 SMA-1. doc
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(2) Is registered with, and maintains a unique identifier

through, the Nationwide Mortgage Licensing System [ard

Registry—] but is not required to be licensed under

this chapter.

‘"Residential mortgage loan" or "residential mortgage

transaction" means any loan primarily for personal, family, or ,,:  :._43

household use that is secured by a mortgage, deed of trusf, p

other equivalent consensual security interest on a dwelling‘aS” i
defined.in‘Section‘IOB(v) of the Truth in Lending Act, 15 United ,'?x .*;

States Code [Seetieon—+60l et—seg+] Section 1602 or residentiél,,':  t  5¥

real estate."

SECTION 9. ~Section 454¥-2, Hawaii Revised Statutes,“is
amended to read‘as follows:
nt+]§454F—2[+] Exemptions. This chapter shall not app1y 2
to the following: | |
(1) [A] An exempt registered mortgage loan originatorx,
when acting for an insured depository institution, a
subsidiary of an insured depository institution
regulated by a federal banking agency, or an
institution regulated by the Farm Credit

Administration;

10-1981 SB2603 CD1 SMA-1.doc
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(2) Any 1nd1v1dual who offers or negotlates terms of a

residential mortgage loan w1th;”*r on behalf of

1mmed1ate family member of the 1nd1v1dual iﬂiffif j;

(3) Any individual who offers;Qr;negotrates”terms ofiab o

S.D.2

2
1

residential mortgagebloanysebﬁrédfﬁygaidWéllihgfthat.~

served as the individual's residence; ...

(4) A licensed attorney who negotiates,thebterme:ofla'

 residential mortgage loan on behaifgofma”olient'as-an

ancillary matter to the attorney:e"representation of

the client unless the attorney is compensated by a

lender,

a mortgage [bfekef—] loan orlglnator company

or other mortgage loan orlglnator or- by -an ‘agent of a

lender, mortgage [brekefT]

other mortgage loan originator; '

loan,or;glnator.company,;

or

81 SB2603 CDI1 SMA 1.doc
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, g Y . L ] Nats e
, . 5 .

(5) A person or entity that only performs real estate

brokerage activities and is licensed or registered by

the State unless the person or entity is compensated

by a lender, a mortgage [bxeker+] loan originatof

company, oOr other mortgage loan originator or by an
agent of the lender, mortgage [breker+] loan

originator company, or other mortgage loan originator;

[ex

(6) A person or entity solely involved in extensions

of credit relating to timeshare plans, as the term is

2010-1981 sSB2603 CD1 SMA 1.doc
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defined in Section 101(53D) of Title 11, United States
Code [T‘] ,_

- (7) An exempt registered mortgage loan originator company

as defined by this chapter; or

(8) An insured depository institution."

SECTION 10. Section 454F-3, Hawaii‘Revised Statutes, is

amended to read as follows:

"[£]S454F-3[}] Requirement of licensure. (a) Effective
[Aegust—3—2636+] January 1, 2011, or such later date approved

by the United States Department of Housing and Urban Development

pursuant to the authority granted under Public Law 110-289,

Section 1508 (e), [aprdndiviawals] 12 United States Code Section

5107 (e), a person, unless specifically exempted from this

chapter, shall not engage in the business of a mortgage loan

originator or mortgage loan originator company with respect to

any dwelling located in this [state] state without first
obtaining and maintaining annually, a license under this

chapter. Each licensed mortgage loan originator or mortgage

loan originator company shall register with and maintain a valid

unique identifier issued by the Nationwide Mortgage Licensing
System, and shall submit to the Nationwide Mortgage Licensing

System any reports that shall be in a form and contain

10-1981 SB2603 CD1 SMA-1.doc
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information as the Nationwide Mortgage Licensing System may

require.

A mortgage broker or mortgage solicitor who holds a;licensef3

" under ehapter 454 that is valid as of December 31, 2010 and who

creates a record and obtains a unique identifying number in the

Nationwide Mortgage Licensing System by November 30, 2010 shall

be determined to be in compliance with the licensing‘prOViSions’

of this chapter until the commissioner makes a final

determination on the issuance or denial of the individual's

license.

(b) An independent contractor shall not engage in the

activities of a loan processor or underwriter without a license

pursuant to section 454F-4. Each independent contraetor

licensed as a mortgage loan originator shall obtain and maintain

a valid unique identifier issued by the Nationwide Mortgage

Licensing System. An independent contractor who is not an

exclusive agent of a mortgage loan originator company, in

addition to obtaining a license as a mortgage loan originator,

shall obtain a license as a mortgage loan originator company.

(c) A loan processor or underwriter who does not represent

to the public, through advertising or other means of

communicating or providing 1nformation, including through

2010-1981 SB2603 CD1 SMA-1.doc
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jfbusiness cards, stationery, brochures, signs, rate lists, or - o

',fother,promotional‘items, that the individual can or will peerrm ff;f fff

"' .f’DQt advertise that the individual can or‘will perform'aﬁyféffthé‘

53 *aCtivities of a mortgage loan originator, and'who'doés'nOt{,;,~‘fl-*i S

v 12

.16

17

19
20

21

; ;ehgage'in the activities of a mortgage loan'origihator sha1l1nOt'”EH f 5ﬁ

:F be;jequired to be licensed under this chapter.

~~ (d) Upon obtaining a incensing determination under this

7fchapter, an applicant's license issued under,chapter 454 shall = -

auﬂomatically terminate.

(e)  TIf this section or any provision of this section

:conflicts at any time with any federal law, then the federaiflaw el T

shall'prevail and this section or the relevant proviSiohs‘of.

this section shall become ineffective and invalid. The

ineffectiveness or invalidity of this section or any of its

provisions shall not affect any other provisions or applications -

of this chapter which shall be given effect without the invalid

 provision or application, and to6 this end, the provisions of

this section are severable."

SECTION 11.  Section 454F-4, Hawaii Revised Statutes, 1is

amended to read as follows:

SB2603 CD1 SMA-1.doc
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"i. "[£]S454F-4[}] License and regisfratidn:'application; SRR

bi?fbfiSSuance- - (a) Applicants for a license shalilapply”iﬁ affbrm,f;_.~ -

ﬁffifasjpre5cribed by the Nationwide Mortgagdge Licensihg53§stem or bY 77

4 the commissioner.

" (b) To fulfill the purposes Of'this éHapter, tﬁé""”7"”
.fjbbmmissioner shall establish relationships or COntracﬁé:with the =
: f”Néﬁibhwide Mortgage Licensing System or other éntities '~i7'

'8 ‘designated by the Nationwide Mortgage Licehsing System to

797" collect and maintain records and process transaction ‘fees or- ..

=

'v15

16

17

18

19
20
21

22

7':']cherrfees related to licensees or other persons subject to this '

chapter.

.+ (c) For the purpose and the extent necessary to

vparticipate in the Nationwide Mortgage Licensing'System[ théfv

commissioner may waive or modify, in whole or in part, by rule

.orkorder, any or all of the requirements of this chapter and -

[+e] establish new requirements as reasonably necéssary to
participate in the Nationwide Mortgage Licensing System.

- (d) In connection with an application for [+icensingas—a

‘mortgage—teanoriginatery] a license under this chapter, the

applicant, at a minimum, shall furnish to the commissioner and

to the Nationwide Mortgage Licensing System information
concerning the applicant's identity, including:

2010-1981 sB2603 CD1 SMA-1.doc
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Fingerprints of the applicant and, in the case of an

applicant that is not an individual, each of the

applicant's control persons, executive officers,

directors, general partners, and managing members for = s

submission to the Federal Bureau of Investigation, ana‘
any governmental agency oOr éntity authorized to = =
receive the fingerprints for a state, national, ands.

international criminal history background chebk: aﬁd, .

. Personal history and experience of the applicant and, - ff‘;}fi

in the case of an applicant that is not an individu31,  1:’ €?f

each of the applicant‘s control persons, executive

officers, directors, general partners, and managing.

‘members in a form prescribed by the Nationwide

Mortgage Licensing System including the submission of

authorization for the Nationwide Mortgage Licensing

System and the commissioner to obtain:

(A) An independent credit report obtained from a .
consumer reporting agency described in Section
603 (p) of the Fair Credit Reporting Act, 15

United States Code 1681 et seq.; and

03 CD1 SMA-1.doc
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(B) Information related to any administrative, civil,
or criminal findings by any governmental'
Jurisdiction.

(e) The commissioner may use the Nationwide Mortgage

" Licensing System as an agent for requesting information from and ~ .

distributing information to the Department of Justice or any . >- 

governmental agency.

(f) The commissioner may use the Nationwide Mortgaée .

vLicénsing Systembas'én agent for requesting and distributing_f 'g fl,}ffﬁ

information to and from any source directed by the commissioner.:. = °

(g) An applicant for a license as a mortgage loan

originator company that is a person other than an individual

shall be registered with the business registration division of - =

the department of -commerce and consumer affairs to do business

in this state before a license pursuant to this chapter shall be

granted."

SECTION 12. Section 454F-5, Hawaii Revised Statutes, is

amended to read as follows:

"[£]S454F-5[}] 1Issuance of license. (a) The commissioner

shall not issue a»[mef%gage—}eaﬁ—efég}ﬁa%ef] license pursuant to

this chapter unless the commissioner makes at a minimum the

following findings:

2010-1981 5SB2603 CD1 SMA-1. doc
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The applicant, or in the casé offan applicantzthatfis

not an individual, each;df}thejappliééntfsﬂCGntrOlfﬂ,ﬁ.

persons, executive officers, direéctors, general. = -

partners, and managing members, has never had a = =

mortgage loan origihator‘br a'mortgagéfloah?éfiginétor

'~ company license revokedvineany;jUrisdiCtiQn7 PrOvided

that a subsequent formél’véCétidn“Qfﬂézrévbéatibnf

shall not be deemed a revocationgi."-.f'

The applicant, or in the case of an applicant that is

‘not an individual, each of”the'épplicant‘s'contrdl ‘

persons, executive officers, directors, general

partners, and managing members, hés,not_been convicted

of, or pled guilty or nolo.contenderé} éf;béen:granted

a deferréd acceptance of a guilty plea underléﬁépter‘

853 to a felony in a domesﬁic;'fOreign; dﬁ military '

court:

(A) During the seven-year period preceding the date
of the abplication fdrﬁlicensing and :

registration; or

(B) At any time preceding the date of application, if

the felony involved an act of fraud, dishonesty,

breach of trust, or money laundering;

2010-1981 SBR2603 CDl1 SMA-1l.doc
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provided that any pardon,ofxa.cOnvictionvshallanot.be

deemed a conviction for purposes of this section; - .-

The applicant, or in the case;eftaniapplieantfthat»is

not an individual, each;offthe“applicantﬁsfeontreii.

persons, executive officers, directors, general -

partners,,and.managingrmembersl:hasddemonstrated"
financial responsibility;. CharaCter;dandigeneral

fitness to command the confidence of thezCommunity and

to warrant a determination that the [ rﬁp_ ,f] '
eriginator] applicant shall operate honestlyA fairly
and effiCiently pursuant to this- chapter ‘For
purposes of this paragraph, a_person.ispnot.
financially responsible when the,perspn}ﬁasrshown a
disregard in the managementﬁof the‘persans finaneial
condition. A deternination that'[aneiﬁdividaa}]vét
person has not shown financial responsibility may be
based on:
(A) Current outstanding judgments, except judgments
solely as a result of medical expenses; '
(B) Current Outstanding tax iiens or other government
- liens and filings;

(C) ‘Foreclosures within the past three years; and

2010-1981 SB2603 CD1 SMA-1.doc
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(D) A pattern of seriously delinquentxacCounts»withih

- the past three yearsf

The applicant, or in the case,of.an'applicaht_that'is,.

- not an individual, each of the appliéant{s control

persons, executive officers, directors, general

.~ partners, and managing members, has not been convicted

(4]

(5]

010-1981

of any misdemeanor involving an act of fraud,

dishonesty, breach of trust, or money laundering;

(5)- The applicant, or in the case of an applicant

that is not an individual, each individual mortgage

loan originator who is employed by the mortgage loan

originator company or who provides exclusive services

to the applicant as a mortgage loan originator, has.
completed the pre-licensing education requirement
described in section 454F-6;

(6) The applicant, or in the case of an applicant

that is not an individual, each individual mortgage

loan originator who is employed by the mortgage loan

originator company or who provides exclusive services

to the applicant as a mortgage loan originator, has

passed a written test that meets the test requirements

in section 454F-7; and

SB2603 CD1 SMA-1.doc

HIINIINUIIIIH!IHIIVIlllllﬂ|\||IIIHIIIWI\INHIIIl}llIIIIHIIIINHIIIIIIMI}IIIINNI\II}IIIII?I!IIIIIIIUIIHil!INIIINIIWHIMlﬂllllllﬂllll



10

o1

12

13

14

15

16

17
18
19
20

21

Page 47 : : 2603 -
’ " HD.2
C.D.1

[46}] (7) The applicant has met the [s&%e%y—beﬁé] mortgage

loan recovery fund requirement as required in section

[4548-13+] 454F-C.

(b) The applicant, or in the case of an applicant that is

not an individual, each of the applicant's control persons,

executive officers, directors, general partners, and managers,

shall submit authorization to the commissioner for the

commissioner. to conduct background checks to determine or verify

the information in subsection (a) in each state where the person .

has conducted mortgage loan origination activities.

Authorization pursuant to. this subsection shall include consent

to provide additional fingerprints, if necessary, to law

enforcement or regulatory bodies in other states."

SECTION 13. Section 454F-6, Hawaii Revised Statutes, is
amended as follows:
1. By amending subsection (a) to read:

"(a) [A—persen] An applicant for licensure as a mortgage

- loan originator shall complete at least twenty hours of

- pre-licensing education approved in accordance with subsection

(b) that includes:

(1) Three hours of federal law and regulations;

- 981 SB2603 CD1 SMA-1.doc
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(2)  Three houré of ethics, that shall include instruction
on fraqd, consumér protection, and fair lending
issues; and

- (3) Two hours of training related to lending standards for
the nontraditional mortgage product marketplace."

2. By amending subsection (e) to read:-

"(e) The pre-licensing education requiréments approved by

the Nétionwide Mortgage Licensing System [+mn—subsectieon—ta)] for
any state shall be accepted as credit towards completion of

pre-licensing education requirements in this [Stater] state."
SECTION 14. Section 454F-7, Hawaii Revised Statutes, is
amended as follows:
1. By amending subsection (a) to read:
"(a)  [Faerder—+te] To meet thg passing of theIWritten test

requirement in section 454Ff5, an applicant for licensure as a

mortgage loan originator shall pass, in accordance with the

standardé established under this seétion, a qualified written
test developed by the Natioﬁwide Mortgage Licensing System and
administered by a fest provider approved by the Nationwide |
Mortgage Licensing System bésed upon reasonable standards."

© 2. By amending subsection (d) to read:

0-1981 SB2603 CD1 SMA-1.doc
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"(d) An individual shall have passed a qualified writtén»

J .trffgs%_if.thevindividual_achieveé a test score oflseventy;fiyéﬁpéfJ; f1f;fff
@fbéﬁkﬁéEVthe'correct answers to gquestions or bettér; }Aﬁf  "} _“. S
35iﬁaiﬁidual may retake a test three consecutive timés_wifh eaéh’f .
.? ¢8£§éé;tive taking occurring at least fhirty‘days éffef‘£ﬁé£  

5fpi¢ceding test. After failing three consecutive‘tests} aﬁ3gT; S

' again. A licensed mortgage loan originator who fails to

“maintain a valid license for a period of five years or longer . -

not taking into account any time during which the individual:is
[#] an exempt registered mortgage loan originator, shall rétaké
the test."

. SECTION 15. Section 454F-8, Hawaii Revised Statutes, is’

faméhded to read as follows:

v"[1]1S454F-8[1] Standards for license rehewal.  (a) The

minimum standafds for license renewal for mortgage loan

originators shall include the following:

(1) The mortgage loan originator continues to meet the
minimum standards for licensure under section 454F-5;

(2) . The mortgage loan briginator has satisfied the annual
continuing education requirementsvin section 454F-9;

and

981 SB2603 CD1 SMA l.doc

HIIJ)IlllllllmlmlIlllUIIIIHIJIIIJIUIJIIWllllllllIJIHIIIIllﬂlllllllllllmllﬁllﬂlllllmIJIIIJIUIIIlllﬂﬂlllllIIIIINIIIllmllll!lilllllllllll



10

11

12

13-

14
15
| 16
17
18
19
20

21

22

Page 50 | ' 2603
'S.B. NO. sb>

H.D. 2
C.D. 1
(3) Thebmortgage loan originator has paid all required
fees for renewal of the license.
(b) The‘minimum standards for license renewél for mortgage
loan originator companies shall include the following:
(1) The ﬁortgage loan originator company continues to meétif‘ i

the minimum standards for licensure established

pursuant to section 454F-5;

(2) The mortgage loan originator company's qualifiéd-:i .‘.” e

manager has satisfied the minimum standards for

license renewal; and

(3) The mortgage loan originator company haé paid all |

required fees for renewal of the license.

[+6)+1 (c) The license of a mortgage loan originator [Whéjf 3-_:;pj;

or mortgage loan briginator company that fails to Satisfy the

minimum standards for license renewal shall expire. The
commissioner may adopt procedures for the reinstatement of

expired licenses consistent with section 454F-K and the

standards established.by the Nationwide Mortgage Licenéing'
System."

SECTION 16. Section 454F-9, Hawaii Revised Statutes, is
amended as follows:

1i By amending subsections (d) and (e) to read:

0-1981 SB2603 CD1 SMA-1. doc'
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"(d) Continuing education may be offered either in a
classroom, online, or by any other ﬁeéhs‘approved byAthe _'
Nationwide Mortgage Licensing System [aﬁd%Rég%s%fyj, v
(e) A licensed mortgage'loan‘originator: -
(1) May only receive credit forvé continuingkeducainn
course in the yeaf in Which the course ‘is taken,v 
' except for continuing education crédifs recéived . k'"
pursuant to this chapter; and
(2) May not take the same approved course in theisamevdrbx.

successive years to meet the annual requirements for " i

continuing education[<]; provided that thé term

"successive years"-shall mean the two years following .

the year in which a mortgage loan OIiginator'takes°an‘F:

approved course."

2. By amending subsection (i) to read:
"(1) [A~persern] The license of a licensee meeting the

requirements of section 454F—8(a)(1) and (3) [maymeke—up—any ‘

e fies . C i . .
adepted—by—the—ecommissioner] shall expire if the licensee fails

to meet the minimum requirements for continuing education.

Reinstatement of the expired license shall be allowed as

provided for in section 454F-K."

2010-1981 SB2603 CD1 SMA-1.doc
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SECTION 17. Section 454F-10, Hawaii Revised Statutes, is

amended to read as fOllows;.~ e L e T e B T T

, n[+]§454F‘10[+] Authoritthdlﬁééﬁi#é' ense In addltlon

to any other duties imposed uponkthéfﬁéﬁﬁissloner,1£héTQf? '”-"

commissioner shall require mortgage loan originators and'

mortgage loan originator companies tbfbeylidenééd:éhdsrééiétered

through the Nationwide MOrtgégé‘Liéeﬁsihg;Sysgéﬁ;ﬂ;fhéf¢3‘f“
commissioner is authorized to participété iﬁ_fhé Né£idﬁWide3- o
Mortgage Licensing System. The Commiséiénéﬁ,may_esfabiiéhkby :
rule pursuant to chapter 91, requi?éméﬁ£é fo:ﬁértgége;loéh '

originators[+] and mortgage loan originator companies,

including:
(1) 'Background checks of:
(A) Criﬁinal history through fihgerprint Qraotherj
databéses; o ‘ !
(B) Civii or administrativevrecordsr
(C) Credit history; and
(D) Any other source deemed necessary by thé
Nationwide Mortgage Licensing Systém [aﬁé
Registey]; b |
(2) Fees to apply for or renew licenses through the
Nationwide Mortgage Licensing System;
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(3). The setting or resetting’aStneeessaty;eﬁ:lleeneey
renewal and repogtiﬁg:daﬁésfli;g{iiﬁfft:fe&:7;gfli i
©(4) Reguiremehts fof'ameﬁdinél@?{gﬁ?féﬁaé#iﬁéf?fii¢éﬁ$é7J’
and : i
(5) Any other activity theleemﬁleEiener;geeﬁetheeeeeaty{to'
participate in thevNationwlde:Mettgageglleegelhgaf
yecem.e DU S e T
SECTION 18. Section 454F~11,:HaWalifﬁeylsegfétatates,Tis :
amended to read as follows: . o ‘ |
"[{]S454F-11[}] Nationwide ﬁog£¢gg;fLi¢;;;i;§y§§éééﬁ}"
registry information; challenge prOceee..'The.ceﬁﬁlselehetiehall .
establish a process by rule pursuant to. Chapter 91 whereby |

[mortgage—toan—originaters] a llcensee may challenge 1nformatlon

entered into the Natlonw1de Mortgage Llcen51ng System by the

commissioner.

SECTION 19. Section 454F-12, Hawaii Revised Statutes, is

amended to read as follows:

"[4]15454F-12[}] Enforcement authorities{ Violatiens;
penalties. (a) [Fm—exrder—+e] To ensure the effectlve
supervision and enforcement of this chapter, the commissioner

may, pursuant to chapter 91:

10-1981 sSB2603 CDl1 SMA-1.doc
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Deny,. suspend, revoke, condition, or decline to:renew
a license because of a viclation of this chapter, '

rules, an order, or a directive entered under this

chapter;
~ Deny, suspend, revoke, condition, or decllne to renew' B

- a llcense if an applicant or [%&eeﬁsed—mef%gagebéeaﬁ f “:

‘ ) ef&g&ﬂa%ef] licensee fails at any tlme to meet the-

10.‘ .

12

14

15

16

17

- 18

19

20

21

22

11

requirements of section 454F-6 or section 454F-8,

violates section 454F-17, or withholds informatiOn;or R

makes a material misstatement in an'application fcr au
license or renewal of a license;

Order restitution against persons subject to this
chapter for violations of this chapter;

Impose fines on persons éubject to this chapter; and

Issue orders or directives under this chapter as

- follows:

(A) Order or direct perscns subject to this chapter
to cease and desist from conducting business,
including immediate temporaﬁy orders to cease and
»désist;~

(B) Order or direct persons subject to this chapter

to cease any harmful activities or violations of

2010-1981 SB2603 CD1 SMA-1.doc
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this chapter, including immediate temporary
orders to cease and desist;
(C) Enter immediate temporary orders to cease doing

business under a license [er—4nterimlicense]
issued pursuant to the authority granted under
this chapter if the commissioner determines that
~ the license was erroneously granted or the
licensee is currently in violation of this
- chapter;. or
(D) Order or direct any other affirmative action as

the commissioner deems necessary.
(b) The commissioner may impose [a—eivil—penatty] an
administrative fine on a [mertgage—Jteoan—eriginater] licensee or

person subject to this chapter if the commissioner finds on the

record after notice and opportunity for‘hearing that the
[mortgage toan—eoriginater] licensee or person subject to this
chapter has violated or failed to comply with any requirement of
this chapter or any rule prescribed by the commissioner under
this chapter or order issued under the authdrity of this
chapter. |

(c) The maximum [peﬂa}%y] Eigg for éach act or omission
described in subsection (b) shall be $25,000. |

2010-1981 SB2603 CD1 SMA-1.doc
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(d)  Each violation or failure to comply with any directive

~or order of the commissioner shall be a separate and distinct:

vioclation.
(e) Notwithstanding section 480-=13.5, any'violation,of
this chapter that is directed toward, targets, or injures an

elder, may be subject to an additional civil penalty not in

excess of $10,000 for each violation in addition to.any other

fines or penalties assessed for the violation."

SECTION 20. Section 454F-15, Hawaii‘Revised Staﬁuteé, is
amended to read as follows: | |
"[-F]1§454F-15[}] Investigation aﬁd’éxamination aﬁfhoﬁity.
(a) In addition to any other authority under this chaptef, the
commissioner Shall have the auﬁhority to conduct investigations
and examinations. The commissionervmay access, recei;e; and use
any books, accounts, records; files, documents;:information, or
evidence, including:
(1) Criminal, civil, and administrative history
information, including nonconviction'data under
chapter 853;
(2) Personal history énd experience informafion_inciuding

independent credit reports obtained from a consumer

010-1981 SB2603 CD1 SMA-1.doc
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- reporting aéency described in Section 603 (p) of the
Fair Credit RepOiting Act; and
(3) Anyvother documents, information, or evidence the
commissioner deems relevant to the inquiry or -
investigation, regardless of the location, possession,
control, or custddy of the documents, information, or
evidence.

(b) For the purposes of investigating violations or
complaints arising under this chabter, or for the purposes of
examination, the commissioner may réview, investigate, or
examine anyv[%ieeﬁsed—mef%q&@}%H%ﬁ%{ﬁ%gina%efT—iﬁdiviéaa%T]
licensee or person subject to this chapter, as often as
necessary [im—exrdexr] to carry Qut the purposes of tnis chapter.
The commissioner may direct, subpoena, or order the attendance
of, and examine under oath all persons whose testimony may be
required about loans or the‘business or.subject matter of any
examination or investigation, and may direct, subpoena, or order
the person to produce books; accounts, records, files, and any
other documents thé commissioner deems relevant to the inquiry.

(c) Each [%ieeﬁsed—mef%gaqe—&eaﬁ—efigiﬁa%efT—iﬁéi¥iéaa%T]'
licensee or person subject tovfhis chapter shall provide to the
commissioner upon request, the books and records relating to the

2010-1981 SB2603 CDl SMA-1l.doc
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5ty e:pefafions of the licensee[—individual;] or person_sgbject.toe
fiﬁaethls chapter. The commisSionef shall have access to‘tﬁe”boeksﬂ_ ~; S
_;fiand fecords and shall be permitted to 1nterv1ew the offlcers :
: feﬁp;;nc%pals, mortgage loan originators, employees, #ndependent,
lis:éeehfﬁaetore,*agents, and customers of the lieensed mOrﬁgagéfibaﬁﬁfeeei i
' "f;6;ee£iginator, individual, or person subject tO'fhis.ehapﬁeiie:v.'ﬂ
f i4fe6ﬁ¢¢rning their business. |
'j§e :e ee(d) Baoh [
efgye;ieensee;or:person sﬁbject to this chapter ehall make,or'eompile‘?:
10 ;épért;’or prepare other inforﬁation as directea by‘fhefe 
‘commissioner in order to carry out the purpeses of thie eectioh,‘m
;:Izk[inéluding: |
95e13gyf"'~(l)v Accounting compilations;
14;{ :  v(2) Information lists aﬁd data concerning loan
'-15”,‘_ transactions in a format prescribed by thef‘
' 16 i cemmissioner; or
17 (3) Other information deemed necessary to carry out the
,18 ‘” v purposes of this section.
19 (e) In making any examination or investigation authorized
20 'by this chapter,vthe comﬁissioner may control access to any
21 documents and recerds of the [%éeeﬁeeé—mef%@ﬁﬁﬁféfﬁﬁef&égéﬁa%ef],
22 licensee or person under examination or investigation. The

2010-1981 SB2603 CD1 SMA 1.doc
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' 3LCQmmiSSioner may take possession of the documents and records or

place a person in exclusive charge of the documents and records . o

fiﬁfthé piace where they are usually kept. During the peri¢d pf 9ff’

;i ébn£ré1?:no [4#neividual—er] person shall remove or.aﬁtémpt.tdii;l;j"{:  :
' ff¢mo§éréhyvof the documents and records except pursﬁéﬁ£:£§}a  ?€ w :
,1¢Qu£tfé#der or with the consent of the commissibner.  Qﬁie§é thé,
'~11Q§ﬁmiséi0ner has reasonable grounds to believe theydécﬁmént;:d£ >’_‘>_ :
:frécdfds of the [Heemsed—meortgage—toanoriginater] licehsée,or":"'b |

~ person under examination or investigation have been, or are-at

riék of being altered or destroyed for purposes of Cdnceaiihg ay‘

 6£}géﬁa%ef] licensee or owner of the documents and records. shall

have access to the documents or records as necessary. to conduct
its ordinary business affairs.

(f) [The] To carry out the purposes of this chaptei, the

commissionef may:
(1) Retain attorneys, accountants, or other professionals
~and specialiéts( who may be exempt from chapter 76,'as
examiners, auditors, or investigators to conduct or
assist in the conduct of examinations or

investigations;

2010-1981 SB2603 Cbl SMA-1.doc
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Enter into agreements or relationships with other
government officials or regulatory associations in

order to improve efficiencies and reduce regulatory

burden by sharing resources, standardized or uniform - - :

methods or procedures, and documents, records,
information, or evidence obtained under this sectioh;;f'

Use,'hire, contract, or employ public or privately»3""

'~ available analytical systems, methods, or Software toh

: examine or 1nvest1gate the [&ée%%&ﬁﬁ%%ﬁﬁﬁﬁﬁyy}%kaae'”

ef&g&ﬁatef——&ﬁé&V&dﬁa%—] llcensee or person subject toffa*hf;ﬁf

this chapter v
Accept and rely on examination or investigation

reports made by other government officials, within or .

. without this [Sfates] state; and

0-1981

Accept audit reports made by an independent certified

public accountant for the [Iieensed-meortgageloan
originateor—individuady;] licensee or person subject to

this chapter in the course of that part of the

examination covering the same general subject matter
as the audit and may incorporate the audit report in
the report of the examination, report of

investigation, or other writing of the commissioner.

SB2603 CDl1 SMA-1.doc

lllllllIllHlIll)MlllIIllHlllilllllII!IJIllllllllIllillllﬂllllﬂHIHIHIIII\IIWIIIIII\WIIIlllJllIHllllIllﬂIHllllﬂ\Nllllﬂllﬂl\ﬂllllll\IIIH\HII!



10

11

12

13

- 14

15
16
17
18
19
20

21

H.D. 2
CD.1

Page 61 | - 2603
| S.B. NO. 50>

(g) The authority of this séctidn;ShallﬂremaiQUin_efﬁeét,

whether

licensee or person subject.to'this'¢hapte;gécﬁé:ngciaiméfto.act”

or claims to act without Such-aﬁthbﬁityﬁii“?v‘;jf”g} _fj;5ﬁu L

licensee or person subject to investigation or examination under

this section may knowingly withhold, abStract[”remeé, mﬁtilater

destroy, or secrete any books, records,‘computer,records;"or

other information.

(i) The commissioner may charge an examination or

investigation fee, payable to the division, based upon the cost

rs]

per hour per examiner for all [

licensees and persons subject to this chapter examiﬁéd'9£

investigatéd by the commissioner or the commiSsiQnerfs staff;‘

The hourly fee shall be $40 or an amount as‘the'commissioner

shall establish by rule pursuant to chapter 91. 1In addition to

the examination or investigation fee, the commissioner may

charge any person that is examined or investigated by the

commissioner or the commissioner's staff pursuant to this

section additional amounts for travel, per diem, mileage, and

010-1981 SB2603 CDl SMA-1.doc
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other reasonable expenses incurred in connection with the
examination or investigation, payable to the division.
(J) Any person having reason to believe that this chapter

. or the rules adopted pursuant thereto have been violated, or

that a license issued under this chapter should be suspended or

revoked, may file a written complaint with the commissioner

setting forth the details of the alleged violation or -grounds

for suspension or revocation."

SECTION 21. Section 454F-16, Hawaili Revised Statutes, is
amended to‘read as follows:

"[1]1§454F-16[}] Mortgage call reports. Each [licensed

mortgage—originater] licensee, as may be required by 12.United

States Code Sections 5101 to 5116, shall submit to the

Nationwide Mortgage Licensing System fepbrts of'cdndition, using -
the form entitled "REPORT OF CONDITION", which shall be in
[sueh] Eﬁg form and contain [suweh] the information as the
Nationwide Mortgage Licensing System may require."

SECTION 22. Section 454F-17, Hawaii Revised Statutes, is

"amended to read as follows:

_ "[+]§454F—17[+] Prohibited practices. It shall be a

violation of this chapter for a [mertgagetoan—eoriginatex]

licensee or person subject to this chapter to:

0-1981 SB2603 CD1 SMA-1.doc
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Directly or indirectly employ any SCheme, deviee,.or
artifice to defraud er mislead borrowers or-lenders or .
to defraud any person;
Engage in‘anyvunfair or deceptive practice’towefd‘any .
person; | |

ébtain property by fraud or misrep;esentation;

Solicit or enter into any contract with a berfOWer
that provides in substance that the person of
individual subject to this chapter may earn a fee or.,
commission through "beet efforts"™ to obtain'e loan
even though no loan is actually obfained for the
borrower;

Solicit, advertise, or enter into a contract for
specifie interest retes, points, or other financing
terms unless the terms are actually available at the
time of soliciting, advertising, or contracting;
Conduct any business covered by this chapter without
holding a valid license as required under this
chapter, or assist or aid and abet any person in the
conduet of bﬁsiness under this chapter withouf a valid

license as reqguired under this chapter;

—1981 SB2603 CD1 SMA—1 doc
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('7) Fail to make disclosures as-required by this chapter
and any other applicable state or federal law
including rules or regulations thereunder;

(8) Failito comply with this chapter or [#sdtes] any order

or rule issued or adopted under the authority of this

chapter, or fail to comply with any other state or
federal law, including the rules and regqulations
adoptéd thereunder, applicable to any business
authorized or conducted pursuant to this chapter;

(9) Make, in any manner, any false or deceptive statemént
or representation, including with regard to the ratés,
points, or other financing terms or conditions for a
residential mortgage loan, or engage in bait and
switch advertising;

(10) Negligently make any false statement or provide any’

misleading information or.knowingly and wilfully make
any omissicn of material'fact in coﬁnection with any
.information or reports filed with a governmental
agency or the Nationwide Mortgage Licensing System,

including an qpplication for a license under this

chapter, or in connection with any examination or

2603 CDl SMA-1. doc
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investigation conducted by the commissioner or another
government agency;

Make any payment, threat, or promise, directly or
indirectly, to any'person for the purposes of
influencing the independent judgment of the person in
connection with a residential mortgage loan, or make
any payment, threat, or promise, directly or
indirectly, to any appraiser of a property for the
purpose of influencing the independent judgment>of the
appraiser with respeét to the value of a property;
Collect, charge, attempt fo collect or charge, or use
or propose any agreement purporting to collect or
charge any fee prohibited by this chapter;

Cause or redquire a borrower.to obtain property
insurance coveragebin an,amount that exceeds the
replacement cost of the improveménts as established by
the property insurer; -

Fail to truthfully account for moneys belonging to a
party to a residential mortgage loan transaction; or
Deliver a misleading or deceptive communication or
advertisemént, whether written, electronic, or oral,

when marketing or soliciting a residential mortgage

010-1981 SB2603 CDl1 SMA-1.doc
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" loan. A communication‘or advertisement thét_usés the' f.7ﬂ ﬂf;

' a misleading or deceptive communication. Advertising = .

‘that a specific interest rate, points, Or”finanéiai  '
- terms are available when the ratés,’points, or”w

- financial terms are not actuaily availablerié a .

misleading or deceptive communicatién." |

SECTION 23. Section 454F—18, Hawaii Revised Statutes, 1is

"'}713 ,éﬁéhded by amending subsection (b) to read as follows: -

"(b) In addition to any other powers provided by law,’the

~ commissioner shall have the authority to:

(1) Administer and .enforce the provisions and requirement's
of this chapter;

(2). Adopt, amend, or‘repeal rules and issue declaratory -
rulings or informal nonbinding interpretations;

(3) - Develop requiremeﬁts for liéensure throﬁgh rules,
including-establishingvthe coﬁtent of the written
tests required under section 454F-7;

0-1981 SB2603 CD1 SMA-1.doc
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defined in section 412:1-109 or its affiliates or = =
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~advertisement is from, endorsed by, is related to, or -

is the responsibility of the financial inStitutibn}is:   '  i
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*ﬁ?;fl S (4) Investigate and conduct hearings regarding any . -

~agreement with, the commissioner;
] Create fact-finding committees that may make
recommendations to the commissioner for:the‘: S

- ‘commissioner's deliberations;

o (e) Require an applicant or any of its‘contr01 perSén§:' '

ﬁfi £;S-f*;>  _'_ officers, directors, employees, partneré, meﬁbéfs, 'f’ -
:‘5{129:i;5>   ‘> managers, and agents to disclose their reléVant L
’ §7¥191;”7  v criminal history and reQuest a ctiminél histpfy reébid V1.'
uiiivj. - check in accordance with chapter 846; |
"; 12.' ‘ (7) Contract with or employ qualified persons, including
: ¢ 313';: [51, > investigators, examiners, or auditors who_may be :*
1 ;' 14i‘ | exempt from chaptef 76 and who shall assist the
= vfiS‘  » o commissioner in exercising the comﬁissionef}s‘poers ‘
16 | and duties;
17 (8) Require that all fees, fines, and charges collected by
18 ‘the commissioner under this chapter, except for fees
19 ‘ designated for deposit into the mortgage loan recovery
20 fund pursuant to éection 454F-C, be‘depésited into the
21 compliance resolution fund established pursuant to
22 section 26-9(0);

2010-1981 sSB2603 CD1l SMA-1.doc
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(9) [Subpeerna] Process and investigate complaints,

subpoena witneéses and documents,. adm;nister oaths,
and receive affidavits and oral testimony, including: S
telephonic communications, and do any and all things"
nécessary or incidental to the exercise of the _
commissioner's power andlduties, including the  _; o
authority to conduct contested case proceedingé_uhdéf‘
chapter 91; and
o (1Q) .Requlre a [mef%gagee%eaﬁ—ef&giﬁa%ef] llcensee to
.‘comply with any rule, guidance, guideline, statemént L
supervisory policy or any similar proclamation 1ssuéd -

or adopted by the Federal Deposit Insurance

Corporation to the same extent and in the same manner.

as a bank chartered by the State or in the
alternative, any policy position of the Conference of
State Bank Supervisors."
SECTION 24. Section 454F—19, Hawaji Revised Statutes, 1is
amended to read as follows:
"[+]§454F—19[}] Unique identifier shown. The unique
identifier of any person originating a residential mortgage

loan, except a person who is exempt from this chapter, shall‘be

clearly shown on all residential mortgage loan application |

010-1981 SB2603 CD1 SMA-1l.doc
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forms, solicitations, or advertisements, including business

- cards or websites, and any other documents as established by

rule or order of the commissioner."

SECTION 25. Section 477E-2, Hawaii Revised Statutes, is SRER

amended by amending the definition of "creditor" to réad_as

follows:

""Creditor™ means any bank; savings and loan association; . =

trust company; financial services loan company; credit union;

[ﬁGfE?%%}4%Hﬂ%Hﬁ—%ﬂ%ﬁ%ﬂ%—f&;564i6}%6f+] mortgage‘loan:v'

origihatOr; mortgage loan originator company; pawnbrokér}imutpalﬂ~'f'.f;f

benefit éociety or fraternal benefit society; debt adjuster; Fha

issuer of a credit card as defined in section 708-800; any . o

person who initiates, extends, renews, or continues loans of . . 0

money or.credit; any person who regularly arranges for the
initiation, extensioh, renewal,‘or continuation of a loan éf.‘-~
money or credif; or ahy assignee of an original credifOr who
participates in the decision to grant, extend, renew, or to
continue a loan of money or credit."

SECTION 26. Section 846-2.7, Hawaii Reviéed Statutes, is
amended by amending sub;ection (b) to read as follows:

"(b) Criminal history record checks may be conducted by:

2010-1981 SB2603 CDl SMA- 1 doc
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(1) The department of health on opérators of adult foster

homes  or developmental disabilities domiciliary homes

and theirlempldyéés;'aéfbféﬁidéd}b

{2) The department of health on prospective employees,

persons seeking to serve as providers, or . .o

 subcontractors in positiOﬁsﬁthatxpladejfhémfiﬁﬂdifect S

contact with clientS'Whén pfb%idiﬁ§ nQﬁ;wiﬁﬁé§éed‘
direct mental health serjiéég‘ééib£SV£dédH5j section
321-171.5; ‘

| (3). The department of healﬁhidhﬁéii §pbii¢an£S2f§f'v‘  ‘
licensure fbr, §perétors_féf, téﬂéi pfoé;ééfivé
employees, and volunteers atjbne>or more Of?fhé :
'following: skilled nursiﬁg'faCility; ihtéiﬁédiéte'l :
care faéility,;adult reéidéntiéi'éarélﬁoﬁé,.é%panded
adult residential’care home, aééiSted liviﬁQ‘facility,
home health agency, hospicé,.adult déy‘health center,
special treatment facility, therapeutié living
program, intermediate_care-facility for the mentally
‘retarded, hospital, rural health'center'and
rehabilitation agency, and, in the casé2Qf'any~of the

[ebove—retated] above facilities operating in a

2010-1981 SB2603 CDI SMA-1.doc
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private résidence, oﬁany£adu1t iiyihg;in;the:faCility
other than the clieht;asvbfé?idegéb?%éééﬁién 32;fl5.2;a
The department of edu¢a£iénféﬁ:éﬁbibyéésfipfdééééfive
employeés and teacher”tréiﬁééé*ih“éHQJpUbiié Sch0¢l

in positions that neceséitate‘closenpr§x1m1ty.to
children as provided by.sectlon BOZA 601 5 .

The counties on employees and p;ospectlve'emploYeesl

who may be in positions that pla¢é'thém ih'C1osé

proximity to children in recreation or child care .

programs and services;

The county liquor commissions Onvapplicéﬁts for iiquor
licenses as provided by section 281453.5;

The department of human ServiceS“oﬁ'dperatérsQand o
employeés of child caring institutions, cﬁild‘plécing
organizatibns, and foster boarding homes és proﬁided
by section 346-17;

The department of human services on prospective
adoptive parents as established under section
346-19.7; |

The department of human services on applicanté to
operate child care‘facilitieé, prospective employées

of the applicant, and new employees of the provider

10-1981 SB2603 CD1 SMA-1.doc
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after registration or licensure as provided by section

346-154;

The department of human services on persons exempt
pursuant to section 346-152 to be eligible to provide :
child care and receive child care subsidies as
provided by section 346-152.5;

The department of human services on opeiators and
employees of home and community-based case management
égencies and operators and»other adults,texcept for
adults in care? residing in foster family homes as
provided by section 346-335;

The department of human services on staff members of
the Hawaii youth correctional facility as provided by
section 352-5.5;

The department of human services on employees,
prospective employees, and volunteers bf coﬁtracted
providers and subcontractbrs in positionsbthat place
them in close proximity to youth when providing
services on behalf of the office or the Hawaii youth
correctional facility as provided by section 352D-4.3;
The judiciary on employees and applicants at detention

and shelter facilities as provided by section 571-=34;

81 SB2603 CD1 SMA- 1 doc
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The department of public safety on employees and
prospective employeesiwho are directly involved with '
the treatmentvand care of persons committed té‘a
correctional facility or who possess police powers

including the power of arrest as provided by section- -

353C-5;

. The department of commerce and consumer affairs on

applicants for private detective or private guérd‘
licensure as provided by section 463-9;

Private scthls and designated organizationé on
employees and prospective employees who may bé in
positions that necessitate ciose proximity to
children; provided that private schools and designated
organizations receive only indications of the states
from which the national criminal history record
informatién was provided purSuant to séction 302¢C-1;
The public library system on employeeé and prospective
employees whose pqsitions place them in close
proximity to children as provided by section
302A-601.5;

The Stéte or any of its branches, political

subdivisions, or agencies on applicants and employees

0-1981 SB2603 CD1 SMA 1.doc
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‘holding a‘position that.has the same>type oﬁycontact;
~with children, ﬁulnerable adults, or pérsons;cémﬁiﬁﬁé&"_l
to é correctional fécility as othér public eméleéé§;1 
who hold positions that are authbfized 5Y“laQ fofkif7 e
'require criminal histeory record checksiéé"a.ééﬂdiﬁibﬁﬁﬁi' ;T; .

of employment as provided by section 78;2_7;f

>”7(20) The department of human services on liCenséd’adulﬁidéyv >2

” ; 3§*[! . i care center operators, employéés;;new employees, "
3:?2 f;j i o };.suchntracted service providers aﬁd‘their empldyeés[
{  £1é;ﬂ; j:'>” and adult leunteers as provided by Sectioﬁ 34%497; 
ii f (215 The department of human services'oﬁ burchaée df  )
‘jIZT f_:. service contracted and subcontracted service‘providers
”  éi3jﬁ fo5 " and their employees serving ciients of‘the adult,ana
‘14; ,‘: community care»services branch, as provided by seCtibn'
: 15 T 346-97; | :
16 S (22) The department of human services on foster grandparént-
17 program, retired and sénior volunteer program, senior
18 ~companion program, and respite companion program
19 - - participants as provided by sectidn 346-97;
20 . (23) The department of human services on contracted and'
21‘ subcoﬁtracted service provideré and their current and
22 proépective employees:that provide home and commuynity-

1981 SB2603 CD1 SMA-1.doc
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'"“53L1 ' g. © based services under Section 1915(c) of the Social

of providing home and community-based. services, ‘as

 provided by section 346-97;

A ?f(24) The department of commerce and consumer affairS 6h SRR
“Y;S:f-j ;i ' proposed directors and executive officérS of_a bank;’.

 savings bank, savings and loan association; trust . . -

company, and depository financial services loan B

| .Ii‘ N company.as provided by section 412;3—201;
12 .v (25) The department of commerce and consumer affairs on
7*s t13  __ _5' : proposed directofs and executive officérs‘of a
A f 14 _'- | nondépository.finahcial services loan companyvas
' 15 _ffv> provided by section 412:3-301; | |
16 C(26) The department of commerce and consumer affairs on.the i
17 original chartering applicants and proposéd executive
-18 officers of a credit unidn as provided by section
| 19 412:10-103;
20 | (27) .The department of commerce and consumer affairs on:
21v (A) Bach principal of every non-corporate applicant
22 for a money tfansmltter license; and

81 SB2603 CDl1 SMA-1.doc
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(B) The executive officers, key shareholders, and
managers in charge of a money transmitter's
activities of every corporate applicant for a
money transmitter license,

as provided by section 489D-9;

(28) The department of commerce and consumer affairslqn &17
applicants for licensure and persons licensed undét?
title 24; |

~ .. (29)  'The Hawail health systems corporation on:

(A) Employees;

(B) Appiicants seekihg employment;

' (C) Current or prospective members of the corpdrationh
board or regional system board; or

(D) - Current or prospective volunteers, providers, .0or .-
bontractors,

in any of the corporation's health facilities as

provided by section 323F-5.5;
[4] (30) [+] The department of commerce and cornisumer affaifs_on

[e] =

(A) An applicant for a mortgage;loan [exriginaterts]

originator license [as—preovidedby——chapter—454F];

and

SB2603 CD1 SMA-1.doc

I|||H||IIVI||!|4|||iiII\HIIIINI\IIIIIHIIIH\IIIIIHIVIM!)I!ll!l\llﬂ”lllllﬂ"l\llll!IUIIIIIHIIDIIINIVIIIIHIIIHIII\IIIHFII|||l1l|l||!|\|||!|!H||l



10

11

12

13

14

Page 77 : 2603
- S.B. NO. soz

H.D. 2
CD. 1

(B) Each control person, executive officer, director,

general partner, and manager of an applicant for -

a mortgage loan originator company license,

as providéd,by chapter 454F; and

[£](31) [+] Any other organization, entity, or the State[ itS” e :

branches, political subdivisions, or agencies as may - . . =

. be authorized by state law.™

SECTION 27. Section 454F-13, Hawaii Revised Statutes, is. =

"repealéd.
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SECTION 29. Chapter 454, Hawaii»Ré?igédfstathteéf is

repealed.

'~ SECTION 30. Actv32,;Spéci31 SéséibﬁiiéﬁéfdffﬁéﬁéiiuZO09,n

is amended by amending section 8 fdfféa§353ffdiioW$;55ff: .

"SECTION 8. Effective [&

(1)

—2636+] January 1, 2011:

No new license shall be‘iSéﬁed_éﬁd,ﬁé*iicenéeireﬁewal.
shall be effected'uﬁdér}cﬁabfér_454; ﬁéwéiif§é;£ééd  :
Statutes; and | e

An individual who is subjec£ tQ this3A§t;éhali,be  _
;equired to be licensed:und§£ ;hap£é££45@F( HaWéii
Revised Statutes, or by gﬁéh laﬁertda£e abéroVéd>by'
the United States Department of Hbﬁéiﬁg,anderban
Development, pursuant to the-authOri£y3grantea,UHder

Public Law 110-289, section 1508 (e). [As—of the-date

SECTION 31. Act 32, Special Session Laws of Hawaii 2009,

is amended by amending section 11 to read as follows:

2010-1981 SB2603 CD1 SMA-1.doc
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"SECTION 11. There is appropriated out of the compliance
resolution fund established under section 26-9 (o), Hawaii
Revised Statutes, the sum of $159,400 or so much thereof as may

be necessary for fiscal year 2009-2010 for all expenses,

including the hiring in the division of financial institutions

of one permanent working supervisor exempt from chapter 76,

Hawaii Revised Statutes; three permanent examiners exempt from

.chapter 76, Hawaii Revised Statutes; three temporary examiners

exempt from chapter 76, Hawaii Revised Statutes; and two

vpermanent office assistants, to carry out the purposes of this

Act.

The sum appropriated shall be expendéd by the department.of
commerce and consumer affairs for the purposes of this_Act,"

SECTION 32. A person licenSed under chapter 454F,'Hawaii
Revised Statutes, shall not be required to be licensed under
chapter 454, Hawaii Revised Statutes, ‘and shall not be subject
to the provisions of that chapter upon the effectivé date of the
person's licensure under chabter 454F, Hawaiil Revised Statutes;
provided that ﬁhis section Shall not'affect rights and duties
that matured, peﬁalties that wére incurred( and préceedings that
were begun before the effective daterf the person's licensure

under chapter 454F, Hawail Revised Statutes;

2010-1981 SB2603 CD1 SMA-1.doc
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SECTION‘33. There is appropriated out.of the compliance
resolution fund eétablished pursuant to section 26-9 (o), Hawaii
Revised Statufes, the sum of $894,077 or so mﬁch thereéf as may
be necéssary for fiscal year 2010-2011 for all expenses for
establishing and maintaining the licensing regime created‘by-
chapter.454F, Hawaii Revised Statutes, and the hiring of and
Continued”fuhding for positions in the division of.financial‘
institutions authorized under Act 32, Special Session Laws of

Hawaii 2009, for which moneys. were appropriated under section

211, Act»32; Special Session Laws of Hawaii 2009, including one‘

permanent working supervisor exempt from chapter 76, Hawaii
Revised Statutes; three permanent examiners exempt from chapter

76, Hawaii Revised Statutes; three temporary examiners exempt

- from chapter 76, Hawail Revised Statutes; and two permanent

office assistants, one of whom may be paid out of the mortgage
loan recovery fund established by section 454F-C, Haﬁaii.Revised
Statutes.

The sum appropriated shall be expended by the division of
financial institutions of tpe department of commerce and
consumer affairs for the purposes of this Act.

SECTION 34. To timely.implement the licensure requirements
of chapter 454F, Hawaii'Révised Statutes, the director of

2010-1981 SB2603 CDl1 SMA-1.doc
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commerce and consumer affairs,;pursuaht fo tﬁe_aﬁthority.granted
by.seétion 78—27; Hawaii Reﬁiéea;Statu£éS}imay éxecuﬁé  > |
agreeménts with the directbr.of.hﬁmah réé6ﬁrcé$HQévéioémeﬁfyahd.i
the director of taxation to participate;inLévprégiaﬁ of1 '1
temporary éxchange of employees that’élléwé emploQééé Qf~the
department of human resourcés dé§eio§menf and tﬁé;dépaftmeht‘of
taxation to assist the division. of fiﬁaﬁéial institﬁtioﬁs‘of the
department of commerce and consumer affairs in proéeééing"'
applications for licensure under chapter 4S4F, Hawaii Reﬁised,
Statuteé. The director‘of human resburééé development and fhe'
director of taxation shall exercise their respective authority
under section 78-27, Hawaii Revised Statutes;Ato participate
fully and in good faith in agreementé‘entered into pursuant to
this section. |

SECTION 35. This Act,,includingvthe,répeal OfIChaptérl454,
Hawaii Revised Statutes, effectuated by section 29, does. not -
affect rights and duties thaf matured, penalties that were
incurred, and proceedings that were begun before its effective
date. |

SECTION 36. In codifying the new sections added by seétioﬁ

'3 of this Act, the revisor of statutes shall substitute

SB2603 CD1 SMA-1.doc
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appropriate section numbers for the letters used in designating

the new sections in this Act.

SECTION 37. Statutory material to be repealed is bracketed.'

and stricken. New statutory material is underscored.

SECTION 38. This Act shall take effect on July 1, 2010;
provided that sections 6, 7, 25, and 29 shall take effect on
~ January 1, 2011; provided further that séctions 30 and 31 shall

take effect upon approval.

APPROVEDth dayof , 2010

GOVERNOR OF THE ST OF HAWAII



