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CONSUMER ADVOCACY, DEPARTMENT OF COMMERCE AND CONSUMER
AFFAIRS TO THE HONORABLE SENATOR FUKUNAGA, CHAIR, SENATOR BAKER,
CHAIR, AND MEMBERS OF THE COMMITTEES

SENATE BILL NO. 0895 — RELATING TO THE HAWAII COMMUNICATIONS
COMMISSION.

DESCRIPTION:

This measure creates the Hawaii Communications Commission (“HCC") to:
(1) be responsible for the consolidated regulation of telecommunications carriers and
cable operators; (2) “champion” the State’s broadband, telecommunications and video
interests; (3) develop State policies relating to broadband communication services and
facilities; and (4) examine how to expedite the availability of communications services to
the residents of Hawaii.

POSITION:
The Division of Consumer Advocacy (“Consumer Advocate”) strongly supports

both S.B. No. 895 and S.B. No. 1680.

COMMENTS:

Testimony for this measure and Senate Bill No. 1680 are identical (but for the
senate bill number. DCCA Director Lawrence Reifurth’'s testimony addresses
differences related to those issues affecting the overall structure or general operations
of the HCC and DCCA’'s Cable Television Division Administrator Clyde Sonobe’s
testimony addresses differences relating to cable television regulation. My testimony



S.B. No. 0895

Senate Committees on Economic Development and Technology
and Commerce and Consumer Protection

Wednesday, February 4, 2009, 1:15 P.M.

Page 2

focuses on how the bills differ with respect to functions related to telecommunications
regulation.

The Consumer Advocate supports the adoption of either bill, and offers a few
comments on the measures generally and highlights a few of the differences between
the measures as they relate to telecommunications regulation.

Increasingly, the United States lags behind the rest of the industrialized nations
in next-generation broadband deployment and subscription. As recognized by the
National Association of State Utility Consumer Advocates, deficiencies in broadband
deployment and subscription in the U.S. can be broadly summarized as:

Lack of access. Rural, low population density areas in the United States
have little or no access to broadband service, even “first generation data”
service, and market conditions do not justify private investment in the
infrastructure necessary to bring next generation broadband to
households and businesses in unserved and underserved areas.

Low penetration rates even where access is available. Even where next
generation broadband is available, subscription to such service is
relatively low, usually due to a combination of factors, e.g., lack of a home
computer, lack of education regarding accessing and using broadband
service, high recurring and non-recurring costs of broadband service,
unreliable network facilities. Low-income, minority and elderly consumers
are particularly affected by these issues.

Limited broadband competition. Past federal and state policy decisions
have effectively created a duopoly for broadband service, i.e., broadband
is provided either by the incumbent telephone company or by the regional
cable provider, stymieing innovation and reducing market constraints on
pricing or service quality.

Having a commission specifically tasked to champion broadband issues and
develop policies relating to broadband communication services and facilities will
address the deficiencies outlined above and expand access to broadband services
throughout the State.

The measures require the commissioner to promptly examine rate regulation
alternatives including price cap regulation. The most recent studies indicate that Hawaii
is one of just six jurisdictions utilizing rate of return regulation. Alternative forms of
regulation, such as price cap regulation, allow the various carriers to better meet
customer needs in terms of market-based rates and in a streamlined fashion. Under
traditional rate of return regulation, telecommunications companies are subject to more
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rigid and time-consuming guidelines, which inhibit the ability for these companies to act
efficiently and expeditiously.

A portion of this measure should provide for greater regulatory flexibility for all
local exchange carriers operating in Hawaii, which should eventually help stimulate
competition. The greater regulatory flexibility for all carriers, however, does not occur
immediately. Specifically, the measure proposes to keep the existing regulatory
structure in place to allow for certain current events and conditions to be resolved.

The measures adopt a similar approach in that they both extract the
telecommunications regulation from chapter 269, Hawaii Revised Statutes, to
consolidate such regulation with cable providers under a new commissioner. A few
differences in the telecommunications sections are observed when comparing Senate
Bill No. 895 and Senate Bill No. 1680.

Senate Bill No. 895 (See section -9) includes a requirement that the
commissioner investigate the extent to which telecommunications services provided to
residential and business customers are available from multiple providers in Hawaii and
whether to reclassify telecommunications services provided to residential and business
customers as “fully competitive” communications services. Such a review, if not
completed sooner by the Hawaii Public Utilities Commission, may provide greater
understanding of the current telecommunications market. If certain services are found
to be fully competitive, such a finding should mean that all carriers would be able to
offer market-based tariffs to customers through a less regulated process, which might
allow customers to enjoy these service offerings sooner rather than later.

Another observed difference between the two bills relates to the regulator’s ability
to recognize that the telecommunications industry and markets continue to evolve and
change. As a result, it is necessary to recognize that exemptions of or waivers from
some of the proposed requirements may be necessary. In the exemption section of
Senate Bill No. 1680 (See section -34(a)(1)) the commissioner is tasked, among other
criteria, with evaluating the “responsiveness of the exemption to changes in the
structure and technology of the State's telecommunications industry” (emphasis added).
Senate Bill No. 895 (See section -34(a)(1)) instead asks the commissioner to determine
the “appropriateness of the exemption in view of changes in the structure and
technology of the State's telecommunications industry” (emphasis added). In my
opinion, the commissioner considering the “appropriateness of the exemption” appears
to be more reasonable for determining whether exemption to regulation is within the
public interest. | defer to the judgment of the Committees, on this measure, however,
and merely note some differences.

Finally, Senate Bill No. 1680 (See section -51(a)) provides for a
telecommunications fee of three-tenths of one percent. While the Legislature, of
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course, has the authority to change this fee, | would recommend the use of the existing
fee, one-fourth of one percent, which is included in Senate Bill No. 895 (See section
-23(a)). Since the telecommunications carriers are allowed to recover, via surcharge,
the amount above one-eighth of one percent of gross income, there is the potential for
greater amounts being passed on to consumers.

The competition in telecommunications industry and the markets themselves
have developed far beyond the paradigms that existed when the original language in
the existing statutes and rules were adopted. |f the proposed statutory language is
adopted, it should better recognize the current market conditions, allow customers to
experience even more robust competitive offerings from existing and future carriers, and
also allow all certified telecommunications carriers to operate under more flexible and
streamlined regulatory regimes. As such, it is hoped that the telecommunications
carriers in Hawaii's market will strive to maximize their investments to better serve all of
Hawaii’s customers by introducing more advanced services that meet Hawaii’'s needs at
competitive prices.

Thank you for this opportunity to testify.
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SB 895
RELATING TO THE HAWAII COMMUNICATIONS COMMISSION.

Chairs Fukunaga, and Baker, Vice Chairs Baker and Ige, and Members of the

Committees:

DBEDT strongly supports the Administration’s bill SB 895; however we defer to the
Department of Commerce and Consumer Affairs as to the technical details of this

measurc.

High speed broadband service has become essential infrastructure for an idea-
based innovation economy and a key source of competitive economic advantage.
Improved broadband service will also help Hawaii’s traditional economy and improve
services from the public sector. Hawaii has an opportunity to deploy world class
broadband service and re-establish itself as a key node in the worldwide
telecommunication network. The Federal Government is also adopting a National
Broadband Policy The proposed Economic Stimulus Package currently targets broadband

infrastructure for investment.



DBEDT would like to recognize the excellent work of the Hawaii Broadband
Task Force in guiding our state’s efforts on Broadband Policy. As the Broadband Task
Force report and as we have learned with the state’s energy policy, we have to make
difficult decisions to make if we are to achieve the transformational change necessary for

Hawaii to be competitive in a global economy.

Furthermore, as our recent experience with the state energy policy has taught us,
it is critical that we launch the [Communications Commission| with a clear and
compelling vision and with clear and compelling targets and to set a timeline by which

we achieve those targets.

The clear and compelling policy vision and targets set by the legislature
establishes the basis for the [Commission] develop the change strategies to achicve them.
It creates credibility and confidence in the markets and on the part of private sector

partners who we expect will provide the technologies and the investment capital.

Thank you for the opportunity to provide this testimony.
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MEASURE: S.B. No. 895
TITLE: Relating to the Hawaii Communications Commission

Chairs Fukunaga and Baker, and Members of the Committees:
DESCRIPTION:

This bill creates the Hawaii Communications Commission ("HCC") by
consolidating the regulation of telecommunications carriers and cable operators
in the State under the HCC by removing these carriers from the jurisdiction of the
Public Utilities Commission (“Commission”) and the Cable Television Division of
the Department of Commerce and Consumer Affairs, respectively.

POSITION:

The Commission supports the intent of this Administration bill to consolidate the
regulation of all forms of modern communications in an effort to facilitate the
development of broadband infrastructure in the State, and defers to the
Legislature’'s judgment on how best to consolidate regulatory functions and
equalize regulatory schemes, provided that it does not disrupt the other functions
and operations of the Commission.

COMMENTS:

e The Commission recognizes the recent convergence of communications
technologies where voice communications no longer includes just wireline (or
landline) telephone services, but now also includes wireless
telecommunications, voice over internet protocol (or VOIP), and satellite
telephones. Data and information can be transmitted not just by wireline
telephone companies and cable television companies, but can also be
transmitted by wireless telecommunications companies. Video can not only
be transmitted by cable television companies, but also by wireline telephone
companies and to a certain extent by wireless telecommunications
companies.
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Chairs Fukunaga and Baker, Vice Chairs Baker and Ige and, Members of the Senate
Committees on Economic Development and Technology and Commerce and Consumer
Protection.

The High Technology Development Corporation (HTDC) supports SB 895 and defers to
the recommendations of the Hawaii Broadband Task Force which was created by the Legislature
in 2007 with the primary purpose of 1) removing the barriers to broadband access, including
gaining wider access to public rights-of-way; 2) identifying opportunities for increased
broadband development and adoption, including very high speed broadband services; and, 3)
enabling the creation and development of new advanced communication technologies in Hawaii.

In a report to the Legislature dated December 2008, the Hawaii Broadband Task Force
recommended the creation of a one-stop broadband advancement authority. Quoting from the
report, “Enact legislation that consolidates any and all State and County, wired and wireless,
voice, data and video regulation, franchising and permitting functions into a one-stop self-

funded expert broadband advancement authority in the State Department of Commerce and

Consumer Affairs that provides primary leadership for achieving Hawaii's broadband vision

2800 Woodlawn Lreive, Suite 100, Honolulu, H1 96822 | Ph: (808) 539 3806 | Fax: (808)539-3611 | info@htdcorg | www.hidcorg



through both shori-term and long-term strategies. Headed by a Broadband Commissioner and
guided by a statewide advisory group including County representation, this office would:

* Consolidate all broadband-related activities currently in the PUC (telephony) and DCCA
(cable TV) along with applicable County functions to serve as a one-stop shop that expedites
processing for all regulatory, franchising and permitting functions normally available to state
and local governments,

» Create a level playing field for broadband providers by rationalizing fees and requirements
fo the extent permissible under federal law,

* Promote maximum sharing and equitable access to all elements of broadband
infrastructure through permitting, regulation, building codes and other means permissible under
federal law,

« Implement efficient, consistent and equitable policies on behalf of the state and all counties
while remitting revenue for all leases and easements to the appropriate entities,

* Offer incentives that promote competitive broadband access at affordable costs,* Provide
advocacy at all levels of government on behalf of broadband service providers to help overcome
unnecessary barriers to progress,

« Implement an ongoing program of data collection and mapping to enable Hawaiyi's policy-
makers to monitor progress in achieving the committee's broadband vision, and

* Proactively develop new partnerships with the federal government to implement modern
approaches to advancing broadband infrastructure and services throughout Hawaiyi, including
in rural and underserved areas.”

The creation of the proposed Hawaii Communications Commission as described herein
would move the State towards many of its goals involving improved education, healthcare,

global competitiveness and economic development, and a better quality of life for its citizens.

Thank you for the opportunity to submit testimony in support.



Senator Carol Fukunaga, Chair
Committee on Economic Development and Technology

Senator Rosalyn H. Baker, Chair
Committee on Commerce and Consumer Protection

Senate of the State of Hawai'i

Lance D. Collins, Esq.
Attorney for Akaku: Maui Community Television

Wednesday, February 4, 2009
Oppose SB No. 895, Relating to Hawaii Communications Com. without Amendments

I represent Akaku: Maui Community Television, the access organization serving the cable
subscribers of Maui County. Akaku and the people of Maui strongly opposes Senate Bill No. 895,
Relating to the Hawaii Communications Commission without amendments.

The bill provides for a clear and rationalized form of regulation and oversight of PEG
access organizations. However, the “cut and paste” transporting of the current Chapter 440G, Haw.
Rev. Stat. does not address the underlying long-term problems in the area of regulation and
oversight of PEG access organizations.

The Cable Communications Policy Act of 1984 (hereafter '1984 Cable Act’) amended the
federal Communications Act to explicitly allow cable franchising authorities to require cable
operators to set aside channel capacity for PEG use and to provide adequate facilities or financial
support for those channels. While the federal law leaves to the discretion of cable franchising
authorities the discretion to require channel capacity for PEG use, Hawai'i state law requires it: “The
cable operator shall designate three or more channels for public, educational, or governmental use.”
Haw. Rev. Stat. 440G-8.2(f)

Consistent with its erratic and politically motivated interpretations of the Public
Procurement Code (hereafter 'Code’), the Administration attempted to radically change public policy
regarding access organization designation — claiming the director's power was subject to the Code.
Aside from the illegal delegations of power necessary to fulfill this policy change, the underlying
intent of the Code and the 1984 Cable Act.

Federal law's inclusion of PEG access in the powers of local franchising authorities was
intended to recognize that access to media and exercise of other First Amendment rights simply are

not supported by free market conditions or the structure of the commercial television market. To



counteract the problems of concentrated ownership of media, the federal law was amended to allow
local franchising authorities to require PEG access. In 1987, the Legislature made PEG access
mandatory in Hawai'i.

The principles of public procurement is intended to remove barriers and open up new, non-
discriminatory and competitive markets through a legal and rational process offering the State and
the people of Hawai'i the highest quality goods and services at the lowest reasonable price.

However, there are no instances where the free market supports PEG access services. The
requirement of access channels and services is a direct intervention in the free-market by the federal
and state government to provide a public benefit that the market simply cannot provide. There are a
number of reasons for this, including the complex and indirect way that consumers “buy”
programming and the power of cable operators to control content.

This is also exacerbated by the structure of the current cable television or broadcast
television paradigm that are unable to support the types of programming access provides because
the mechanisms for attracting capital to viewpoints that are not popular, minority, minoritarian,
fringe or unfamiliar. Even popular viewpoints in small communities cannot compete with nationally
distributed cable networks. For this reason, the logic of highest quality, lowest price does not work
for these services.

Some have argued that the services themselves can be subject to the free market model. This
is also not supported by the evidence. Market-based television and cable network stations are
supported by the capital their programming attracts from advertisers through viewership. Yet, the
government has intervened in the marketplace to require PEG access because PEG programming is
not likely to attract the kind of capital necessary to support itself.

The result is that the use of procurement in the long-term, will likely undercut the public
benefit the original market intervention intended to support. The original intent of providing
funding to access organizations linked to the profits and rates of the cable franchisee is a rational
method of funding access in proportion to the overall use of the cable franchise.

Cost-effectiveness and cost-savings are not the same policy consideration. While cost-savings
is not appropriate for the access model, cost-effectiveness can be appropriate. This is an issue of
proper regulation and oversight. By treating access organizations under the same rational principles
of oversight as cable operators, cost-effectiveness can be achieved without undercutting the purpose

of PEG access by subjecting it to the very conditions the market intervention was designed to avoid.



APPENDIX on Proposed Amendments on SB No. 895

§ -1 Definitions. ***

"Public, educational, or governmental access organization" or "PEG access organization" or "access
organization" means any nonprofit organization designated by the commissioner to oversee the
development, operation, supervision, management, production, production-training for or

broadcasting of programs for any channels obtained under section  -67, and provide PEG access

services or any officers, agents, and employees of an organization with respect to matters within the
course and scope of their employment by the access organization.

§ -8 General powers and duties. (a) The commission shall have the authority expressly

conferred upon the commission by, or reasonably implied from, the provisions of this chapter.

(b) The commission shall have general supervision over all telecommunications carriers and
cable operators, and shall perform the duties and exercise the powers imposed or conferred upon it

by this chapter.

(c) The commission has the authority to adopt rules pursuant to chapter 91 necessary for the

purposes of this chapter.

(d) The commission shall have the-a

of-the-contractsrand-generalsupervistonover PEGaeceessinthe State: general supervision over

ublic, educational, or governmental access facilities and public, educational, or governmental access

organizations.

§ -67 Cable system installation, construction, operation, removal; general provisions. ***

(f) The cable operator shall designate three seven or more television channels er and video

streams of not less than equal value to the television channels for public, educational, or
governmental use as directed by the commissioner, up to ten percent of the total bandwidth
capacity for public, educational, or governmental use as directed by the commissioner by rule
applicable to all franchises uniformly. ***

(i)_The cable operator shall designate ten percent of total channel or bandwidth capacity for
lease by third parties at reasonable rates or for common carrier use in addition to PEG access use as



determined by the commissioner by rule applicable to all franchises uniformly.

§ -75 Access organization designation, generally, (a) The commissioner shall designate for

each county one access organization to oversee the development, operation, supervision,
management, production, or broadcasting of programs for any channels obtained under section

-67.

No access organization shall be initiallv designated except upon written application

herefor to the commissioner, and followi ublic heari on notice, as provided in this chapter.

(c) An application or proposal for designation shall be made in a form prescribed by the
commissioner by rule and shall set forth the facts as required by the commissioner to determine in

accordan

to:

M

2

G)

®)

©)

with this chapter whether an access organization should be designated, including facts as

The management and technical experience of the organization. and its existing or
proposed staff;

The public media, community media, and/or PEG access experience of the

organization and its existing or proposed staff;

The applicant having among its missions/purposes (as demonstrated by its articles
of incorporation, bylaws, or similar corporate documents) to provide training,
education and outreach to permit individuals and organizations the ability to use
communication tools to effectively convey their messages;

The ability of the organization, and its existing or proposed staff, to provide the

PEG access services requested by the commissioner;
The organization’s short-term and long-term plans for PEG access services fora_
designated county;
The financial capacity of the organization;

ether the organization agrees to expand the marketplace of ideas, and i
committed to allowing members of the public to express their First Amendment free
speech rights;
The ability of the organization, through the use of electronic media tools, to foster
and engage in civic and cultural development and engagement in communities it has
served:

Any other matters deemed appropriate and necessary by the commissioner.




(c) A proposal for designation of an access organization shall be accepted for filing in accordance

ith this chapter onlv when made in response to the written request of the commissioner for the

submission of proposals.

(d) The commissioner is empowered to designate access organizations upon the terms and
conditions provided in this chapter.

(e) After public hearing, the commissioner shall designate an applicant as an access organization in
accordance with the public interest. In determining the designation of an access organization, the
commissioner shall take into consideration, among other things. the content of the application or
proposal, the public need for the services, the ability of the applicant to provide PIVG access
services, the suitability of the applicant, the financial responsibility of the applicant, the technical
and operational ability of the applicant to perform efficiently the services for which designation is

each county, the communications advisorv committee and anv other matters as the commissioner

deems appropriate in the circumstances.

e ¢ period of an initial designation shall be for the period of the franchise or franchises granted
under section -67 an rencwal periods granted thereto unless the designation be revoked for

cause. In such cases of mid-term revocation of designation, the subsequent designation shall be for

a period of the remaining time of the franchise or franchises granted.
(f) The commissioner shall promulgate rules consistent with this chapter for the designation and
regulation of access organizations.

-76 _Access services, terms of designation. (a) Fvery access organization shall provide safe

adequate, and reliable service in accordance with applicable laws, rules, and designation

requirements.

The commissioner shall include in each access organization designation a statement of services

to be provided, performance standards for such services, fees for such services, and all terms and

conditions of service, in the form and with the notice that the commissioner may prescribe. Prior

to finalizing the terms of the designation, the commissioner shall seck input from the
communications advisory committee regarding the appropriate terms.

() The commissioner shall ensure that the terms and conditions upon which PEG access services

are provided are fair both to the public and to the access organization, taking into account the

appropriate service area, input received during the designation process and the resources available to




compensate the access provider.
d) If a designation period has ended, the designation shall be extended upon mutual agreement of

the PEG access organization and the commissioner, provided:
(1) The period of each extension is coextensive with any extension of the relevant

franchise or franchises;

(2) I'he commissioner makes a written determination that it is not practical to
designation another access organization; and
(3) The terms and conditions of the designation remain the same as the original

designation, or as amended by the designation; or if not the same or as amended,

thev are fair and reasonable.

(e) No access organization designation or contract therefor, including the rights, privileges, and
obligations thereof, may be assigned, sold, leased, encumbered, or otherwise transferred, voluntarily
or involuntarily, directly or indirectly, including by transfer of control of any access organization,
whether by change in ownership or otherwise, except upon written application to and approval by
the director. A transfer of an access organization designation shall authorize the new access
organization to provide services for the remainder of the term of the existing contract.

§ -77 Access fees. The commissioner shall assess the maximum access fees permitted under

federal law based upon the gross revenue of each operator. The access organizations shall receive

not less than seventy-five percent (75%) of the access fees assessed except that the commissioner

may cap access fees distributed to access organizations serving counties with more than 500,000

residents rovided by rule. Whatever fees are not distributed to access organizations and not used

by the commissioner for administering the designation of access organizations shall be distributed
to institutions of higher learning, schools, the state legislature, and the counties, as provided by rule,

for development and production of residential cable access television purposes.
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From: Sean McLaughlin [sean@accesshumboldt.net]
Sent: Wednesday, February 04, 2009 12:08 PM
Cc: EDTTestimony; Sen. Carol Fukunaga; Sen. Roz Baker; Sen. David Ige; Sen. Sam Slom; Sen.

Clayton Hee; Sen. Will Espero; Sen. Josh Green; Sen. Les lhara, Jr.; Sen. Norman
Sakamoto; Sen. Fred Hemmings; Sabas, Jennifer (Inouye)
Subject: = SPAM**** Testimony SB 895: HAWAII COMMUNICATIONS COMMISSION

Testimony of Hawaii Consumers
Regarding SB 895 to Establish the Hawaii Communications Commission February 4, 2009, 1:15pm
Conference Room @16, State Capitol

Committee Chairs Fukunaga and Baker and EDT/CPN Committee Members -
Thank you for considering these comments on behalf of Hawaii Consumers.

The proposed legislation SB 895 has the potential to address deficiencies and liabilities of
the current State regulatory regimes for

communications in Hawaii. At the same time, an ethical and forward

looking reform could position Hawaii to regain leadership with regard to development of
broadband media access.

Our immediate challenge is the incompetence and corruption of DCCA's cable TV regulation,
particularly over the past decade under the current appointed Cable TV Administrator.
Unfortunately, the Governor's Broadband Task Force is tainted by the controlling
participation of self-interested State bureaucracies and the lack of independent vision and
local community voices.

But the underlying goals of SB 895 are worthy, so it may be worth salvaging this legislation
to establish a Hawaii Communications Commission. Perhaps if ethical leadership steps forward
to correct the process deficiencies, there is still hope...

If you do choose to advance this narrowly crafted and incomplete initiative, Hawaii
Consumers' recommends that you include the public interest across diverse local communities
on each island - and guarantee a deciding role for local jurisdictions and community voices.

Senator Daniel Inouye's initiative fifteen (15) years ago may prove instructive. He drafted
legislation, the "National Public Telecommunications Infrastructure Act of 1994," to secure
public, education and government interests in the development of broadband (though the term
was not in common use at the time) infrastructure.

We fully endorse US Senator Inouye's Findings in S$.2195 (1994) and recommend them to you for
consideration of the public policy issues for broadband access you are seeking to address for
the State of Hawai'i.

Feel free to contact Sean McLaughlin, tel: 8@8-283-3174 (Maui) or 8@8-447-961@ (0'ahu) or

via e-mail at sean8@8@earthlink.net if you would like more information.

Findings in S.2195 (1994)
"National Public Telecommunications Infrastructure Act of 1994"



—————— Forwarded Message

From: Sean McLaughlin <sean@accesshumboldt.net>

Date: Wed, 4 Feb 2009 12:08:27 -1000

Cc: EDTTestimony <EDTTestimony@capitol.hawaii.gov>, Carol Fukunaga
<senfukunaga@capitol.hawaii.gov>, Rosalyn Baker
<senbaker@capitol.hawaii.gov>, David Ige <sendige@capitol.hawaii.gov=>,
Sam Slom <senslom@capitol.hawaii.gov>, Clayton Hee
<senhee@capitol.hawaii.gov>, Will Espero <senespero@capitol.hawaii.gov=>,
"Sen. Josh Green" <sengreen@capitol.hawaii.gov>, Les lhara
<senihara@capitol.hawaii.gov=>, Norman Sakamoto
<sensakamoto@capitol.hawaii.gov>, "Sen. Fred Hemmings"
<senhemmings@capitol.hawaii.gov>, Jennifer Sabas
<Jennifer_Sabas@inouye.senate.gov=>

Subject: *****SPAM***** Testimony SB 895: HAWAII COMMUNICATIONS
COMMISSION

Testimony of Hawaii Consumers

Regarding SB 895 to Establish the Hawaii Communications Commission
February 4, 2009, 1:15pm

Conference Room 016, State Capitol

Committee Chairs Fukunaga and Baker and EDT/CPN Committee Members -
Thank you for considering these comments on behalf of Hawaii Consumers.

The proposed legislation SB 895 has the potential to address
deficiencies and liabilities of the current State regulatory regimes for
communications in Hawaii. At the same time, an ethical and forward
looking reform could position Hawaii to regain leadership with regard to
development of broadband media access.

Our immediate challenge is the incompetence and corruption of DCCA's
cable TV regulation, particularly over the past decade under the current
appointed Cable TV Administrator. Unfortunately, the Governor's
Broadband Task Force is tainted by the controlling participation of
self-interested State bureaucracies and the lack of independent vision
and local community voices.

But the underlying goals of SB 895 are worthy, so it may be worth
salvaging this legislation to establish a Hawaii Communications
Commission. Perhaps if ethical leadership steps forward to correct the
process deficiencies, there is still hope...

If you do choose to advance this narrowly crafted and incomplete



initiative, Hawaii Consumers' recommends that you include the public
interest across diverse local communities on each island - and guarantee
a deciding role for local jurisdictions and community voices.

Senator Daniel Inouye's initiative fifteen (15) years ago may prove
instructive. He drafted legislation, the "National Public
Telecommunications Infrastructure Act of 1994," to secure public,
education and government interests in the development of broadband
(though the term was not in common use at the time) infrastructure.

We fully endorse US Senator Inouye's Findings in S.2195 (1994) and
recommend them to you for consideration of the public policy issues for
broadband access you are seeking to address for the State of Hawai'i.

Feel free to contact Sean McLaughlin, tel: 808-283-3174 (Maui) or
808-447-9610 (O'ahu) or via e-mail at sean808@earthlink.net if you would
like more information.

Findings in S.2195 (1994)
"National Public Telecommunications Infrastructure Act of 1994"

(1) The United States Government has consistently encouraged the
development

and dissemination of public telecommunications services in broadcast and
nonbroadcast technologies through, among other things, the Public
Broadcasting Act of 1967, the Public Telecommunications Financing Act of
1978, and the Public Telecommunications Act of 1992, wherein Congress
found

that "it is in the public interest for the Federal Government to ensure that
all citizens of the United States have access to public telecommunications
services through all appropriate available telecommunications distribution
technologies. . .

(2) The Government has a compelling interest in ensuring that all citizens
of the United States have access to noncommercial governmental,
educational,

informational, cultural, civic, and charitable services through all
appropriate telecommunications networks.

(3) New telecommunications technologies will enhance the ability of schools,
libraries, local governments, public broadcast institutions, and nonprofit
organizations to deliver and receive noncommercial governmental,
educational, informational, cultural, civic, and charitable services
throughout the United States.

(4) It is in the public interest that these entities be granted access to
capacity on telecommunications networks for the purpose of disseminating



and
receiving noncommercial governmental, educational, informational, cultural,
civic, and charitable services throughout the United States.

(5) It is necessary and appropriate that these entities have access, without
charge, to the capacity on telecommunications networks to enable the public
to have affordable access to the governmental, educational, informational,
cultural, civic, and charitable services provided by such entities.

(6) Telecommunications services, including cable television programming,
basic telephone service, and telecommunications services not yet available,
are likely to become an increasingly pervasive presence in the lives of all
Americans.

(7) Most Americans are currently served by telecommunications networks
that

lack sufficiently open architecture, sufficient capacity, and adequate
nondiscriminatory access terms necessary to provide open access to a
diversity of voice, video, and data communications.

(8) Private telecommunications carriers are likely to control access to
telecommunications networks that lack sufficiently open architecture,
sufficient capacity, and adequate nondiscriminatory access terms. Without
narrowly tailored governmental intervention, the existence of these private
~gatekeepers' is likely to restrict access to these networks.

(9) Private telecommunications carriers respond to marketplace forces, and
therefore are most likely to exclude those members of the public and
institutions with the fewest financial resources, including but not limited

to small town and rural residents, low income people, minorities,

individuals with disabilities, the elderly, and noncommercial organizations
such as schools, libraries, public broadcasters, and nonprofit community and
civic organizations.

(10) To facilitate widespread public discourse on a range of public concerns
between and among all Americans, the Government has a compelling interest
in

providing broad access to telecommunications networks for a diversity of
voices, viewpoints, and cultural perspectives, including access for members
of the public whose voices are most likely to be excluded by private
telecommunications carriers.

(11) Assuring access to a diversity of voices, viewpoints, and cultural
perspectives over telecommunications networks benefits all members of the
public who use telecommunications networks to disseminate or receive
information.

(12) Government support and encouragement of a diversity of voices,



viewpoints, and cultural perspectives over telecommunications networks
furthers a compelling governmental interest in improving democratic
self-governance, and improving and facilitating local government services
and communication between citizens and elected and unelected public
officials.

(13) Telecommunications networks make substantial use of public
rights-of-way in real property and in spectrum frequencies.

(14) Because of the Government's compelling interest in ensuring broad and
diverse access to telecommunications networks for the purposes of
disseminating and receiving noncommercial educational and informational
services, and in exchange for the use of public rights-of-way accorded
telecommunications networks, it is appropriate for Congress (through the
assertion of concurrent Federal jurisdiction over rights-of-way held or
controlled by State or local governments) to require that owners and
operators of telecommunications networks reserve capacity on such networks
for public use.

(15) The least restrictive means to ensure that those members of the public
whose voices are most likely to be excluded from telecommunications
networks

can access those networks is to require those networks to reserve a portion
of their capacity for that access.

(16) It is in the public interest that reserved network capacity for public

use be accompanied by funding to facilitate use of such capacity to provide
noncommercial governmental, educational, informational, cultural, civic, and
charitable services for the public.

Thanks to US Senator Daniel Inouye for his ethical leadership with
regard to broadband media regulation!

# 30 #

—————— End of Forwarded Message
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PLFASE DELIVER TO:

COMPANY FACSIMILE NO.
Sen. Carol Fukunaga 586-6899

Attn: Michelle Moorehead

FROM: Allison for Jeannine Souki
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Aloha Michelle,

Per your telephone conversation with Jeannine Souki, please sce attached documents
regarding SB 1680.

Thank vou.

Ao


j.yamanuha
Text Box
LATE
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February 4, 2009

Honorable Carol Fukunaga
Senate Commititee Economic Development and Technology

Honorable Rosalyn Baker
Senate Committee on Commerce and Consumer Protection

Re: SB 1680 Relating to Technology and SB 895 — Relating to Hawaii
Communications Commission - Support Intent with Comment
EDN/CPN Hearing, Wednesday, February 4, 2009, 1:15 pm — Room 016

Aloha Chair Fukunaga, Chair Baker and Committee members:

On behalf of Oceanic Time Warner Cable (Oceanic), which provides a diverse selection
of entertainment, information, and communication services to nearly 350,000
households, schools and businesses and currently employs over 900 highly-trained
individuals, we appreciate the opportunity to submit testimony today. | am Nate Smith,
president of Oceanic Time Warner Cable.

The purpose of these bills is to implement key recommendations of the Hawaii
Broadband Task Force by establishing the Hawaii Communications Commissioner
(HCC) in the Department of Commerce and Consumer Affairs (DCCA), to transfer
functions relating to telecommunications from the Public Utilities Commission to the
HCC and functions relating to cable services from DCCA to the HCC, and to establish a
work group o develop procedures to streamline state and county telecommunication
and cable regulation, franchising, and permitting and report to the legislature. Oceanic
currently delivers a diverse selection of entertainment and information services by way
of an advanced fiber optic/coax network to more than 400,000 households, schools and
businesses on Oahu, Maui, Kauai, Molokai, Lanai and the Big Island. Currently,
Oceanic has well over 220,000 high-speed Internet customers, and is continually
improving its broadband services. Yesterday, for example. Oceanic announced that it
will be upgrading its infrastructure beginning this year, which will permit Oceanic to
introduce a new sulte of internet services that are up to twice as fast as our current
Road Runner offerings.

As a member of the Broadband Task Force, Oceanic supports the idea of having a
Communications Commission to promote broadband availability and the adoption of
broadband services by Hawaii consumers. This is to be achieved by streamlining and
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simplifying the regulation to reduce cost and time to provide new and innovative
‘services. However, some of the provisions in the bill do not support the intent discussed
by the Task Force. Specifically, the bill in some cases does not streamline or simplify
the process for cable, it actually increases regulation by:
o Reducing the maximum franchise term from 20 years to 15 years; and
o Adding the ability for the Consumer Advocate to be involved with all cable
regulation adds additional steps to the process.

These additional steps add time and cost to the process. Further, cable is not a
regulated rate-based service and should not be regulated by the same policies as
telephone service.

These bills makeé it a requirement for all infrastructures installed in public right-of-way
to be accessed by any authorized provider at a fair-cost-based price, but it does not
explain how to compensate for the risk and expense that entity underwrites for building
the infrastructure. This becomes a disincentive for companies to invest in new
infrastructure. This is not good for the State or its residents. The State should be
pursuing policies that promote investment.

While the State is promoting more robust broadband technology for Hawaii, ultimately
the Federal Communication Commission (FCC) has the authority to regulate Broadband
Internet Access high speed data service (HSD). And, though the state is federally
preempted from regulating HSD, it can do other things to stimulate the demand for
HSD. For example, in order to meet the goal of “establishing broadband
communications to all households, businesses, and organizations throughout the State
by 2012 at speeds and prices comparable to the average speeds and prices available in
the top three performing countries in the world,” permitting should be simplified and the
timeframes shortened. These bills does not contain provisions to shorten the times to
approve or to respond to a permit request by government or by private entities.
Currently, there is no limit. This stymies the process. Additionally, it would be helpful to
see fewer requirements for obtaining permits for simple work. For example, currently
replacing wiring in buildings with new coaxial cable may require obtaining permits.

Since FCC preempts states from regulating HSD, the provision to have HSD as a
consideration for franchise renewal is problematic. Oceanic’s franchise is to provide
video - or traditional cable — and does not include HSD. This is an area that is
preempted in light of the FCC's ruling that HSD is an information service and affirmed
by the Supreme Court in Brand X.

Finally, while the goal of these bills is to not create any new taxes or fees for the service
providers or for consumers, for the State to fund new infrastructure, it will need
additional funds. Where will these funds come from?

As one of the leading countries in broadband service, the investment in South Korea to
build and to promote its system was not cheap. The Korean government estimates the
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cost of developing the technology, building the infrastructure and marketing the system
to be $30 billion between 2000 and 2005.

In Japan, they established a super-fast, nationwide fiber system via a combination of tax
breaks, debt guarantees and subsidies.

in closing, if the emphasis of these bills is to reform and to streamline the current
system, we should not work against these goals by adding new barriers or increasing
regulatory obstacles. We ask the state to support ways to stimulate investment by
streamlining and eliminating extraneous requirements that add to the cost of doing
business in Hawaii.

For these reasons, there are many practical issues raised by these bills that require
additional thought and consideration. We respectfully request members of the
committee to consider deferring action on these bills. '

Sincerely,

Nate Smith
President
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Economic Development & Technology
State Capitol, Room 216

The Honorable Rosalyn Baket, Chair
Commerce and Consumer Protection
State Capitol, Rom 231

WIK LLP
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jsouki@wik.com

RE: SB 895 (Hawaii Communications
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P2 cal, and cother qualifications of

zhe applicant;

(3} The principals and ultimate bencficial cwners of the
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{3} For any sale, lease, assi¢nment, or cther transfer of
its cable franchise without consen: of the commission;
(4} Except when commercially impracticable, for

unreasonabla delay in construction or operation or for

unreasonadle

1holding of the extension of cable
sarvice Lo any person in a service area;

(5} For vielation of the tex
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{#) For engaging in any unfair or deceptive act nrfbractice

as prohibi ion 480-2.
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5 ~70 Transfer of cable franchise. (a)] No cable

{ranchise, including the rights, pri ges, and obligations

£}

sed, enc

erecf, may be assigned, sold, lea ared, or othorwise

wransferred, veluntarily or ipvoluntarily, directly or

indirectly, inciuding by transfer of control of any cable

sther by change in ownership or otherwise, ex RrpOn

written appiication to and approval by foxm

zf the application

11 be prescril by the commission

apply to the transfer

5 -71 Rate, filed with the commission; approval. {(u}

The commission shall require each cadble operator to f£il

i

a
schedule of its rates of service on a form and with the notice
that the commission may prescribe.

To the extent permi
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d by federal law, the commission -

te rate
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public and vo the cable opazrator.
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before the pubilic

utilities commission(-+} and ths Hawaii communicaticons

commissinn. The consumer advocate shall represent, protect, and

interests of all consumers, including small

of urility services. The consumer advocate sh

nat

The 1

consumer of urilivy services shall be separd

the respons

advocate, the director of
have fall righty o parti

shlic urilities commission.®

“_:‘-;:.on 169-%4, Hawail Revised Statrutes, 1is
cns td) and (2) to read as folliows:
appears to the consumer advocate that:

'y, telecommunications carrier, or cable

or failed to comply with any provision of
this part or of any state or federal lew; (2) any public

urility, telecommunications carrier, or cable operator has

failad to vomply with any rule, regulation, or other reguirement

CCA-111{0%)

Page: 115

Aogno:kak Subjact Ericky Mste  Dete: 2:5:2008 9:40:38 Au

U et Shad s sppeale and datect Hem e Tav aTinp FUBS VAL ILCT
a1 CanaisIRn, aedthase asinlaniy ln\rbyd y l}vu commissians.”

Conturet Aduatais s nat ey
edokian STt
ere nEre 83

0T 6008/61/¢0

Xvd €1

86€8V¥VS 808

dTT MIM

ST0/7T0M



E2]

00 @-50:85 AR

Tats Gam 1he DLTA [pravamably ihe Gabie Ghaion) (o the CAFMAVEA, & 0343 Not IRRUAE § S¥Taal LATRI Gf BAIEAAne) Itim ite
UC cuaertly oy 2 srakers wii not be iernZy tanslriied ts e S33han, o3l 15 beas ovareisht bn
0 3hauht ke amendad ta 10quZs 2 trantter cf pateonssl orihe PUC wha hav oo i talecammanzatize

Page 155 __S_B NO mg ‘Pagle?155

ol the

gublic utilicd pursuwant Lo thwe provisd

Hawaii Revised Statutes, which are reanacted or made applicable

to the Hawali communications cemmission by this Act, shall

remain in full ferce and effecc. Effective upon approval of N

> departiment of commerce and

semer affaivs, dire

publiec gtilities con . or chairperson of the pablic

shalil be construed as a referenc

o the Hawail commusications commigsion or Hawaii communicariens
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commissioner, as appropriata,
SECTION 56, Transfer of records, equipment, appr

authorizationg, and other property. All appropriatio

papers, & and other pe
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From: Sen. Carol Fukunaga

Sent: Sunday, February 08, 2009 5:23 PM
To: Na Maka o ka 'Aina

Cc: fukunaga4 - Michelle

Subject: Re: support for SB1680 and SB895

hi Joan,

thanks for your note. I'm sorry | did not see this email until today, 2/8/09 (after
our initial hearing on the two measures). We’'ll be sure to post your email as part
of our testimony on both bills as we proceed forward.

mabhalo,
Carol Fukunaga

Aloha Senator Fukunaga,

| support PEG Access and Community Broadband Media protection
in Broadband bills SB1680 and SB895.

Mabhalo.
~Joan Lander

PO Box 29
Na'alehu, Hawai'i 96772-0029


j.yamanuha
Text Box
LATE
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