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S.B. 560, SD2, RELATING TO PUBLIC SAFETY
Chair Hanohano, Vice Chair Aquino, and members of the Committee:

The Office of the Governor opposes the formulation of task forces and therefore offers
the following comments on S.B. 560, SD2, which seeks to establish a task force within
the office of Hawaiian affairs to study the disparate treatment of native Hawaiians and
other ethnic groups in the State's criminal justice system.

The Administration takes no position on the substance of this measure or the need to
examine the issue of disparate treatment in the criminal justice system. We defer to the
Office of Hawaiian Affairs on such matters.

We do however, reiterate our opposition to task forces generally. The establishment of
task forces via legislation oftentimes consumes state resources unnecessarily and
creates an inflexible framework. If an issue is truly important, state agencies and other
governmental bodies are willing and capable of examining matters on their own. [f the
Office of Hawaiian Affairs wishes to examine the issue of disparate treatment in the
criminal justice system, they are free to do so. Formal legislation establishing task
forces to examine such issues is simply unnecessary.

Thank you for the opportunity to provide testimony on this matter.
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TO: HOUSE COMMITTEE ON PUBLIC SAFETY
FROM: PAMELA LICHTY, MPH, PRESIDENT
RE: SB 560, SD2 RELATING TO PUBLIC SAFETY — IN OPPOSITION (in current form)

DATE: FEBRUARY 19, 2009, 8:30 a.m., room 309

The Drug Policy Action Group supported the original version of this bill requiring OHA to conduct a
study on the disparate treatment of Native Hawaiians and other groups in the state’s criminal justice
system.

This is a study that is way overdue. Data on this topic have been gathered before, specifically by Alu
Like in the 1990’s, but the action plan developed was never implemented.

The bald facts of the overincarceration of Native Hawaiians are obvious to anyone who looks. While
Hawaiians make up only 20% of the state’s popuation, those incarcerated are easily more than 40%.
Sadly this echoes the treatment of other racial minorities throughout the U.S.

Other states such as lowa and Connecticut have passed laws examining racial inequality in their criminal
justice system. It is time for Hawai'i to do the same. We need to gather the baseline data despite the
costs attached. It is the right thing to do in recognition of our host culture and in the spirit of true
equality and justice.

However the bill has amended calling for yet another task force and as such is a waste of time and
money. We would like to see the original language restored to require state agencies to cooperate by

providing data to OHA and to add criminal justice researchers to the study team.

Thank you for hearing this bill today and for the opportunity to testify.

Drug Policy Action Group - P.O. Box 61233 - Honolulu, HI 96839 phone/fax: 808 988 4386
email: plichty@dpfhi.org - web: www.dpfhi.org



TO: COMMITTEE ON PUBLIC SAFETY
Rep. Faye Hanohano, Chair
Rep. Henry Aquino, Vice Chair
Thursday, March 19, 2009
8:30 AM
Room 309, Hawaii State Capitol

RE: SB 560 SD2 — Testimony in Support of Task Force to Study Racial Disparate Treatment

FROM: African American Lawyers Association
1188 Bishop Street, Suite 1909, Honolulu, Hawaii 96813

Dear Chair Hanohano, Vice Chair Aquino, and Members of this Committee:

My name is attorney Daphne Barbee-Wooten representing the African American Lawyers
Association (AALA). AALA supports SB 560 SD2 relating to racial disparate treatment. Racial
disparities in the prison is no joke. It is very real. Nationwide there is disproportionate black
males incarcerated than in the public at large, close to 50%. In Hawaii, there is a disproportionate
of Hawaiians incarcerated. Some states such as Oregon and Iowa have already introduced racial
impact statements which alert the criminal justice system to this problem of racial disparity. See
attached articles, “Racial Impact Statements: Changing Politics to Address Disparities” and “The
Sentencing Project”. We only ask that instead of just focusing on Native Hawaiians, that all other
racial groups such as African American, Latinos, Japanese Americans, Chinese Americans,
Filipino Americans, and other ethnicities also be included in this reporting and study.
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Daphne Barbee-Wooten
Attorney at Law

Dated: Honolulu, Hawaii




Racial Impact Statemen
CHANGING POLICIES TO ADDRESS DISPARITIES

7 rzaction o 4 study that found [owa topped the aa-

rion in racial disparity in s prison population. [owa

Governer Cher Culver in Apnl 2008 made history
by signing into law the nation’s first piece of leaislation
to requirz polcy makers to prepare racial impact state-
ments for proposed legislation that aftects semencmg.
probation. or parole policies. [n signing the bill. Gov
Culver noted that “I am committed to making sure gov-
arnment at all levels reflects our shared values of fairness
and justice. " In the foillowing months Connecticut and
Wisconsin took similar action.

These policy initiatives come at a moment when the
scale of racial disparity within the crinunal justice sys-
tem is truly staggering. One of every nine black males
berween the agas of 20 and 3 13 incarcerated in prison
ot jail. and ore of every three black males born today
can expect to do time in state or federal prison if current
trends continue. For Hispanic males. the lifetime odds of
imprisonment are one in six. Rates for women are lower
overall. burt the racial/zthnic dv’sparities are sumilar.

The effects of high rates of carceration go bevond
the experience of imprisonment itself, and have bro_dd
consequences for both the offender and the community.
A prison term results in challenges in gaining §mploy-
ment, reduced lifetime earnings. and restrictions on
access (o various public benefits. Families of offenders
themselves experience the shame and stigma of incar-
ceration. as well as the loss of financial and emotional
support with a loved one behind bars. And for the com-
munity at large. the challenges of reentry resuit in high
rates of recidivism and the consequent costs of a bur-
geoning prisofn sysiem. o

Thus, we are faced with twin problems n the justice
svstem. Clearly. we need policies and practices that can
work effectively to promote public safety. At the same
time. it also behooves us to find ways to reduce the dis-
proportionate rate of incarceration for people of color
These are oot competing goals. [f we are successtul in
addrassing crime in a proactve way, we will be able to re-
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duce high tmprisonment riates: convarsely, by promoting
ractal justice we will increase confidence in the criminal
justice svstem and thersby aid public safety atforts.

Reducing minority rates of confinement is 4 complex
process. These outcomes result from a complex set of
factors, including socioeconomic disadvantages. involve-
ment in criminal behavior, rasource allocation in the
criminal justice system. sentencing policies, limitad di-
versionary optioas, and biased decision making among
practitioners. We can debate the relative contribution of
each of these factors, but there are few who would dis-
pute that 2ach plays at least some role.

The premise behind racial impact statements is that
policies often have unintended consequences that would
be best addressed prior to adoption of new initiatives.
[n this sense they are similar to fiscal and environmen-
tal impact statements. Policy makers contemplating new
construction projects or soctal wnitiatives routinely con-
duct such assessments. which arz now widely viewed as
rzsponsible mechanisms of government.

Racial impact statements are particularly important
for criminal justice policy because it is exceedinglyv dif-
ficult to reverse sentencing policies once they have been
adopted. The classic example in this regard is the federal
crack cocaine mandatory sentencing policies. Adoptad
in 1986 and 1988. at a time of widespread concern abour
this new form of cocaine. the laws were hastily passed
by Congress with virtually no discussion of their poten-
tial racial impact. Two decades later. the results are in
and they are very sobering. More than 30 percent of the
prosecutions for crack (as opposed to powder cocaine}
offenses have been of African Americans, far out of pro-
portion to the degree that thev use the drug. and thers
is broad consensus that the penalties are overly puni-
tive. (U.S. Sentencing Commission, Cocaine and Federal
Sentencing Policy, May 2007.) But despite the fact that
the US. Sentencing Comumission amended its guidelines
tor crack offenses in 2007. and bipartisan legislation has
been introduced in Ceongress to scale back the penal-
ties. the mandatory sentancing policies remain in place
today.

Raports Offar Hard Numbers
Although in recent years there has been increasing at-
tention to issues of race and criminal justice, two policy
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reports issued 1 2007 provided lawmakers with cenewed
ineendice to address these issues. [a a study fitded “Aad
Jusuca for Some.” the National Council ont Crime and
Delinguency found wide racial dispaniies m the juse-
aile justice system nationally (Report availun/e ar hpy
sww buildingblockstorvouth.org justiceforsome’jis.
nrml) At the stawe leval Wisconsin fed the nazion in the
degree of racial disparity among youths in custody. with
children of color betng detained at morz than 10 tmes
the rat2 of whitz vouth.

Srate offictals rasponded to the report with alarm.

{eading Govarnor Jim Doyle 10 establish a broad-based
Governor's Commission on Reducing Racial Duspari-
ries (n the Wisconsin Jusucz Svstem. The commission
ceviewed policies. analyzed data, and heard ciuzen tesu-
mony ovar the course of the vear. and then issued a com-
ptehénsive report with recommendations for reducing
disparities at 2ach stage of the system. Following that
release. in April 2003 Governor Doyle issued a sweep-
ing axecutive order calling on all relevant state agencies
to track decision making by race. to creat2 an oversight
commission charged with advocating for policies to re-
duce disparites, and to support a range of pracuces rs-
garding reentry and alternatives to parele revocation.
" A second report. “Uneven Justice,” produced by The
Sentencing Project. analyzad racial and ethnic disparities
in the adult criminal justice system. (“Uneven Justice”
availeble ur  hup://www.sentencingproject.org/ Admin/
Documents/publications/rd_stateratesofincbyraceand-
ethnicitv.pdf’) The report found that nationally, African
Americans werz nearly six imes as likely as whites to
be incarcerated. but that there was a broad vartation in
this ratio among the states. States in the upper Midwest
and in the Northeast generally had the highest rates of
disparity. representing a combined =ffect of higher than
average black rates of incarceration along with lower
than average white rates. The State of Towa led the na-
tion with a black/white ratio of more than 5 to L.

The public and political response to the findings
[owa was substantal. The report received front-page
coverage and subsequent editorials in the Des Moines
Register. and statzments of coacern trom Gov. Culver.
The legislative response was led by Rep. Wayue Ford,
the longest serving African-American lawmaler in the
state. who i 2008 introduced racial umpact legislation.

he bill quickly cecetved broad support and was adopred
almost unanimously. The legislation requirss that in ad-
dition to preparing a correctional impact starement for
proposed policy changes. the legislative services agency
should also conduct a racial impact analysis that exam-
ines the impact of sentencing or parole changes on racial
and 2thaic minoriuss.

Concurrsatly. in Connecticut, Rep. Michael Lawlor,

chatr of the state’s House Judiciary Conumitzee and a
wongume leader i jusuce raform. wmtroduced a sirmular
measure. The bul called tor racial and ethnic impact
stalements o be praparad for bills and amendments that
would mnerause or decrause the praial or sentencad poo-
ulattons ot state correcrons facilities. This leglslation
also recetved dbrparusan support and was signed nto law
by Gov. Jodi Rzll in Junz 2008.

The racial impact legislation adoprad n [owa and
Connecruicut witl go mnrto affect in 2009, but we alreads
have 2 model In place that provides some guidance s o
how these mechanisms can aid policy makars. In 2008,
the Minnesora Sentencing Guidelines Commission be-
2an to conduct such inquirtes for a proposed new sen-
rencing policy. In their overview of the process. the com-
mussioners noted their policy goals:

[f a significant racial disparity can be pradicted be-
fore a bull s passed, it may be possible to consider
alternatives that enhance public safety without cre-
ating addiuonal disparity mm Minnesota’s cruninal
Jjustice system. Just as with the Commission's fiscal
impact notes. the agency does not intend to com-
ment on whether or not a particular bill should be
enactad. Rather. it is seting out facts that may be
useful to the Legislature, whose members frequent-
ly express concerns about the disparity between the
number of minorities in our population and the
number (n our prisons.

(Racial Impact for H.F. 2949, Minnesota Sentencing

Guidelines Commission. February 27, 2008.)

Thus. for oue bill designed to increase penalties for
robbery. the commission’s analysis found that “[m]inoui-
ties are even more over-represented among persons sen-
tenced to prison for atrampted aggravated robbery than
non-munorities and their sentences would be incrzased if
this bili were to be adoprted. . . . The average incraase (n
sentence length for those offenders would be 8 months
for white otfenders. 10 mouths for black offenders, 13
months for American [ndian offenders. and 23 months
for Hispanic otfenders.” But for another bil. designed to
deter judgment for certain controlled substance offenses,
the commussion concluded that it would have ao unpact
on racial disparity 1o prisons since the legislation did not
provide an option tor diversion for those repeat drug of-
fenders sentenced to imprisonment.

[n considering the uulity of such policies, lawmakars will
need to consider the scope and procedurss involved in es-
tablishing such mechanisms. including the following ssues.
(For greater detail. se¢ Marc Mauer, Racial Impact Stare-
menss as o Means of Reducing Unwarransed Sentencing Dis-
paiiries. 3 {No. 11 Oxio State J Crov. L. (Fall 2007).)
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Scope of racial impact statements ‘

While proposed changes i sentencing policies are e
most obvious dectsion-making pownt at which unwar-
ranted racia! disparities might emerge. a host of policy
Jecisions at other stages of the criminal justice system can
affact the racil/ethaic demographics ot the prison pop-
qlation as w2l These include adjusiments 1o sentencing
guidelines, “rruth n senrencing” and other policies that
affact leasth of stav in prison. parole rzlease and ravo-
caton po{icies. and “early” release mechanisms. such as
parziciéation in drug treatment or other programs. Con-
cervably. a racial impact statement policy could cover
one or more of these decision-making points.

Preparation of racial impact statements ' ‘
Depending on the jurisdiction, there are a varnery of
mechanisms and agencies that could be charged with pre-
paring cacial impact statements. These woluld include:
o Senrencing Commissions—In addition to the
federal svstem. 21 states and the District of Co-
lumbia currently have a sentencing commission
that in most cases should be capable of produc-
ing racial impact statemenis. Generally. these
b(;dies have relatively sophisticated databases of
sentancing data and trends, and usually contain
relatively complete informarion on race. gender,
and offense demographics. Some states. includ-
ing North Carolina and Virginia. alreadv main-
tain legislative requirements that their sentenc-
ing commissicns produce impdct staf2ments o
pr:)ject any effects of new policy on the size of
the prison population. And as described above,
the Minaesota commission has begun to pro-
duce racial impact assessments as an outgrowth
of ar intzrmal policy decision.
Budget and Fiscal Agencies—Many state legisla-
tive analysts routinely produce fiscal and other
analvses of legislative nitiatives, and could be
deleéated to produce ractal tmpact statements 43
well.
Departments of Correction—State aad federal
corrections agencies now generally have sophis-
ticated analytical tools with which they can pro-
duce detailed foracasts of changes in prison pop-
ulations based on sentencing data and wends. To
the extent that their databases conrain nforma-
tion on race and 2thnicity. it is likely that they
could produce racial impact statements as well.

Policy implermentation

Racial impact siatements should be viewed as 4 mecha-
gism to help guide the development of sound and fair
policy. but thev are not an impediment to enacung

changes (n te law. That is. they reprasent one compo-
aent of the discussion rzgarding sentencing policy. but
ouly n comjuaction with other relevant considerations.
[n some cases. lawmaikers mught teceive analvses mdicar-
ing that African Americans or ocher racial/2thnic groups
would be disproportionately impacted by a propesed
sentencing change, but conclude that public saraty con-
cerns override these considerations.

[n order to see how this might play oui in the legisla-
tive arena. counsider two tvpes of proposed changes. [n
the first example. legislators are contemplating 4 sentenc-
ng enhaancement o school zone drug laws that penalize
conduct committed within a certain distance ot a school.

he racial impact statement provides data indicating that
Arfrican Americans would be disproportionataly aftected
by such a change. most likely as a result of the dispropor-
tionate atfect of these policies on the densely populated
urban areas whers African Americans ar2 more likelv 1o
reside. If so. then lawmakers need to assess the concern
abourt exacerbating racial disparity with the goal of pro-
viding greater public safety.

A key aspect of formulating policy in this regard
relates to the breadth and effectiveness of the school
zone law. Certainly. no one wants drug dealers peddling
narcotics to school children on the playground during
recess. But in some states, these laws also provide for
additonal penalues for drug transactions between con-
senting adults thart take place in the middle of the night.
Clearly. these drug sales are illegal. but should penalties
be enhanced if they will disproportionately affect Afri-
can Americans?

Using the public safety tframework. legislators might
decide that they could avoid exacerbatng racial disparity
and promote berter public safety by taloring the law it-
self rather than the punishment. Forexample, they could
define the statute in a more targeted way. specifically fo-
cusing on selling drugs to children on school property.
Such a policy could addreass legitimate concerns of the
public while also delineating distinctions in penalties
that would notadversely affect minority defendants.

[n 2 second example, consider a legislative proposal
to enhance mandatory sentences for robbery convictions.
An impact statement produced for such a proposal might
demonstrate that African Ainencans would be dispropor-
tionarely affected by such a change as a result of greater
involvement wn the crime. After reviewing such documen-
tation. many policy makers would be likely to place the
concern for public safety above the objective of reducing
ractal disparity. and proceed with adopting the initiarive.
But it is also conceivable that legislators could use this
analysts as an occasion to explore overall investments in
public safety. For example. extending the length of time
that persons coavicted of robbery stay in prison clearly
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provides some ncapaciiaton benefirs in crune control
Bt 1s offenders age in prison. thetr risk of rzeideasm gen-
srally daclines. so 4t 1 cerraiil poiat the additional cost or
incarceration may not provide cost-etfective approaches
to producing public saztv. For policy makers th; ques-
tion thea becomes how o 2vaiuate the degree of public
safery produced through addinonal sears of imprison-
ment cbmpared to investing those funds in community
policing. drug ueutment, preschool programs. ot other
measures believed to be effective interveniions. Reason-
able people may disagree on how 1o answer this questiou.
Aut it should frame the ralevant quesuons.

Growing Movement to Address Disparity
[aterast in the concept of ractal IMpAct STARMEnts s grow-
ing rapidly. both in the legal community and among ooli-
ov makers, Withun the ABA. in 2004 the Justce Kennedy
Commission recommended a sweeping policy that legasla-
rurss “conduct racial and zthnic disparity impact analyses
to avaluate the potental disparate effects on racial and
athnic groups of existing stututes and proposed leg‘;slat'iog;
.. and propose legslative altematise§ imtended to e[nm:
1ate predicted racial and ethoic disparity at each stage of
the criminal justice process (emphasis added).” The policy
was approved by the House of Delegates later that year.

which jursdictions can address ssues of dispanisy i a
collaboranve way. [n 2001, the mavor's office in Bloom-
wzton. [ndana. convened a task force to addrass con-
cerns dbout racial disparity rased by community groups.
Ov2r a two-vaar period. aided by rasearchers at [ndiana
University. the group analvzed a wealth of local data re-
garding arresis. charging, prosecution. and sentencing in
order 0 aid policy makers 1 assessing what changes in
policy or pracuce could reduce unwarranted disparities.
An ongoing project of the Vera [nsurute of Justce pro-
vides 4 meuns of developing practical approaches to ad-
ressing disparities within the prosecution function. The
multivear project 5 working with prosecutors in three
jurisdictions—Milwaukee, Mecklenberg County (Char-
totre), N.C.. and San Diego—io collect and analyze data
regarding decision making inn prosecutors’ offices. Based
on their findings. the project staff will aid prosecutors in
adapung case management systems to collect data on ra-
cial dynamics. develop protocols for ongoing review of
data. and implement corractive policies and procedurss.
At the federal level. bipartusan legislation introduced
mn the t10th Congress by Sen. Joseph Biden (D-Del.) and
Sen. Arlen Specter (R-Pa.) was focused on providing federal
prosecutors with a2 mechanism by which theyv couid engage

[mrzasives ac the local level have highitzhed wavs i

Local initiatives highlight ways to address the
issue in a collaborative way.

[n 2007, as part of its revision O the Model Penal
Code. the American Law [nstitute called for sentencing
commissions O prepars projections o quantfy “demo-
graphic parterns.” along with correctiona! resource pro-
jections. The ALI notad that “The provision does not
dictate the policy decisions that will ;sul{. Ranher, the
provision treais numerical disparities in punishment as
an important societal cost that must be cousidered along
aith orther factors when the exisung sentencing struc-
ture is assessed. or when clianges within the system are
contemplated.” (American Law [asutute, “Model Pznal
Code: Sentencing.” 2007, p. 133.) »

Policv makers and practitioners are also creatng a
range ot: mechanisms to address unwarmn_ted dis_parit@es.
{a 2007. the Delaware Suprame Court. 11 conjuncrion
with the Delawars Criminal Justice Council. convened a
rwo-day Racial and Ethnic Fairuess Summit. The meet-
ing iavolved 73 kav policy m#ars. .pract}uoners. and
community leaders in a frank discussion ot how to pro-
mote policies that werz both fair and perceived to be fair
by all members of the community. The summit produced
a working document of recommendartions that s guid-
ine the work of the Council in these arzas.

a broad segment of the commumty n assessing the ractal
dynamics of prosecution. The Justice Integricy Act of 2008
called for establishing broad-based task forces in 10 US.
attorney districts, comprised of leaders from the jurisdic-
tion’s federal and stare justice svstems. as well 4s community
representatives. The task torces would be charged with pro-
ducing racial and ethnic fairmess plans thar analyze data on
prosecutorial decision making, assessing whether disparities
are explained by relevant legal varables. and recommmending
policies and practices to reduce any unjustified disparities. [t
is axpected that the bul will be reintroduced in 2009.

Conclusion

Issues of race and jusuice permeate American soclety, but
nowhere arz they as profound as in the crimuinal justice sys-
tem. Ractal and =thnic disparites result from a complex set
of factors. many bevond the purview of the criminal justice
svstem. But crinunal justice leaders have an opportunity. and
an obligation. to ensure that their policies and practices at
the very least do notexacerbate any unwarranted disparities.
Racial impact statements offer one meuns by which policy
makars can begin to engage in a proacuve assessment of how
to address these challenging ssues n a constructve way. ®
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“ dvearcaration More than 60% of the people in prison are now racial and

ethnic minorities. For Black males in their twenties, 1 in
every 8 is in prison or jail on any given day. These trends
have been intensified by the disproportionate impact of
the "war on drugs," in which three-fourths of all persons
in prison for drug offenses are people of color.
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Racial Disparity News

January 27, 2009

OREGON JOINS MOMENTUM, INTRODUCES RACIAL
IMPACT BILL

Oregon Rep. Chip Shields (D) has introduced a racial impact bill that
would require lawmakers to consider the potential racial or ethnic
impact of proposed criminal justice legistation. The bill, HB 2352,
would apply not only to legislation considered by the legislature, but
also to ballot measures considered by voters. Oregon joins a trend of
states recognizing the need for such legislation including lowa,
lihinois and Connecticut, which have recently adopted such policies in
an effort to alleviate the racial disparity that exists i prisons
nationally.
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