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LEGAL AID 
SOCIETY OF HA WAI'I 

Telephone ' (808) 536-4302, Fa.~ (808) S27·8088 
924 Delhel Sl.II0n0lulu.III9681J 

TESTIMONY IN SUPPORT OF THE INTENT OF 
581068 - RELATING TO REAL PROPERTY 

February 10,2009 at 2:15 p.m. 

George J. Zwtlbct. E5q 
l'reS1dent. Board of Direclors 

M Nalani Fujimot!, Esq 
Inlenm Extcutivc Director 

The Legal Aid Society of Hawaii hereby provides testimony to the I-louse Comminee on I lousing on S8 1068 
- Relating to the Real Propert)" supporting the intent of the bill, but requesting amendments. 

The Legal Aid Society of Hawaii provides free legal senrices 10 the low-income population of the State of 
Hawaii. In 2008, we received over 1,400 calls on housing related cases, approximately 600 of which dealt 
dirccLly with landlord tenant issues. With the growing number of foreclosures in Haw,J,i'i. we started 10 

receive more calls in 2008 from tenants who were renting properties that were being foredosed on. In many 
of these cases tenams are left in situations with no knowledge that a foredosure is taking place, not knowmg 
who to pay rent to, whether they will have a plaee to live after the foreclosure and nOt knowing what will 
happen to their security deposit. 

\V'e believe thaI this bill does aim to provide some of the initial protections needed by tenants facing eviction 
due to a forcdosure, however we belic,'c that a comprehensive bill to protcct tenanlS should require: 

(I) Notice to the rentcr that the property is being foredosed on, induding infomlation on who r('nt 
should be paid to and a Statement of their rights; 

(2) At least 30 days prior to the salc the owner shall provide notice on the date of the sale shall be 
sent to the tenant; 

(3) New owners to honor a lease that existed prior to the notice of foredosure; 
(4) Owners to transfer the security deposit to the new owncr or if deposit is not transferred. the 

tenant can use t.he security deposit as credit for one months rent; 
(5) Upon dle approval of a sale at auction by a court pursuant to pari r of chapter 667 or the 

recordation of the affidavit and canve)'ance document pursuant to section 667·33, notice be 
provided to the tenant by both dle owner and new owner that the sale has been completed and 
that rent shall now be paid to the new owner. 

As such, we would recommend dmt the committee replace the language of this bill with the attached revised 
bill which incorporates these five provisions. 

Thank rou for this opportun.ity to testify. 

Sincerely, 

Sheila P. l...Jppolt 
Supervising Attorney 
Housing Unit 

jji!.LSC www.legalaidhawaii.org 
A UNITED WAY AGENCY 



Report Title: 
Mortgage Foreclosures; Real Estate; Rental I-lousing 

Description: 
Requires foreclosing lender to give notice to tenants of rental housing units facing foreclosure before tenant 
may be served with an eviction notice. Requires landlords to give notice of pending forcclosure to tenants of 
dwelling units. Provides remedies. 

HOUSE OF REPRESENTATIVES 
1\VEN1Y-FIFTH LEGISLATURE, 2()()9 
STATE OF HAWAII 

A BILL FOR AN ACT 

RELATING TO Ti lE RESIDENTIAL LANDLORD-TENANT CODE. 

BE IT ENACTED BY THE LEGISLATURE OFTHE STATE OF HAWAJI, 

S. B. NO. 1068 

SECTION I. The purpose of this Act is to address the situation of a residential tenant after a foreclosure 
of the tenant's rental unit. More specifically, this Act subjects the mortgagee in possession or purchaser of 
the rcn[al unit to the rental agreement between the fanner landlord and tenant until the agreement expires. 

SECTION 2. Secuon 521-45, Hawaii Revised Statutes, is amended by amending subseclions (a) and (b) lO 
read as follows: 

"(a) Unless otherwise agreed, a landlord who (eon'/eys]; 
ill Conveys premises (whidtJ 1h.a1 include a dwelling unit subject to a rental agreement in a good faith sale 

to a person not connected With the landlord l!..!l9 discloses, in writing, in any fonn of 
contract for the sale of such premises;.m: 

(2). Loses. because of a foreclosure sale or aClion. the landlord's interest in premises that jnclpde a 
dwellmg unil subjcct to a (enlal agreement: 

is relieved of liability under the rental agreement and under this chapter as to evenlS occurring subsequent to 
the conveyance. 

(b) The new owner who purchases or comes inco possession of the premises referred to in subsection (a) 
is liable under the rental agreement unci) the agreement expires and under this chapter." 

SECTION 3. Chapter 521, Hawaii Revised Statutcs, is amended by adding a new parI 10 be appropriately 
designated and 10 read as follows: 

"PARI , FORECLOSURE OF DWELLING UNIT 
§521-A Notice of foreclosure; foreclosure sale. (3) Before the commencemelll of a tenancy. the 

landlord or all)' person authorized to enter into a rental agreement on the landlord's behalf ;;;hall disclose to 
the tenant in wriring If the dwelling unit being rented js the subject of a pending foreclosure action pummnt 
to chapter 667, If the dwelling unit is subj ect to a pendjng forecioHlre acdon. the landlord or autboriz.ed 
person shall provjde the tenant wid, a copy 0(: 

(I) TIl(' decree of foreclosure pursuant to section 667- 1; 



m Notice of foreclosure pursuant to section 667-5: or 
(3) Notice ofdef:l.\Ih pursuant to section 667-22. 

together with a written notice substantially in the followjng fonn: 
"As is set forth in the attached notice. this property is undergoing fQ[eclosure, For more 

jnfonnation on this aCUon. you shQuld conraq the mortgagee. aHomey of the mQrtgl!~e. or pC[son 
responsible for issuing the attached notice 

A sale at auction mayor may not occur ali a result of this foreclosure. Currentl),. the sale 
of this property has been set for (time. date. and place,) or no date for sale of this 
propeny has been established. You will receive wrinen notice of the sale at least thin)' days 
before it takes place. 

If there is a sale of this property at auction thc following will occur: 
If you entered into your rental agreement before (date the foreclosll[c action was 

imuated). yom current relllal agreement shall remain in effect after the purchase. however 
the new owner is not required 10 renew the agreement after jt expires, 

I f you entered into your rental "greement after (date the foreclosure action was 
iniliated) and the agreement included a notice of tbe foreclosure. rour remal agreement will 
become a month-ta-month rcntal agreement on the date a court approvcs the salc, TI,C new 
owner may offer to honor )'our current rental agreement but is not required to do so, You 
may accept or reject any such offcr, 

If you cntered into your rental agreement after (date the foreclosure action was 
initiated) and the agreement did no! include a notice of the foreclosurc. within fourteen days 
after purchaslOg the home. the new owner must give you a written offer to honor your 
current rentalllgreeme!1l. If you do not accept that offer. yOll[ rental agreement will become 
a Olooth-to-Olonth agreement. 

During the penden~y of the sale. reot shall be paid to the owner wuh whom you ban: the 
rcntal agreement. Following the sale. both the owner and the new owner shall provide 
notjce to you as to who and where your rent shall be directed, Your security deposjt shall be 
transferred from the owner to the new owner, 

Note: With a month-IQ-month rental agreement. pursuaOllo Chapter 521. the landlord 
mOl)' tenninatc the agreement by providing wOne!l notice of tennination to the tmant at leaH 
farlY-five days priOf to the date of termination and the tenant may terminated the agreement 
b)' providing written notice of tenmnation to tbe landlord at leaH thirt>, days prior to the 
date of tecrninauon." 

Oil At least thirty days poor to a foreclosure sale. the landlord shall provjde to the renant a copy of the 
notice of foreclospre :;31e PUfSlHIOt to par! I of chapter 667 or public notice of public sale pursuant to llcctioo 
667-27. 

$521-8 l.&ases. Foreclosure sale. (a) Except as provided in thIS section. any remal agreement for a 
residential property that i:; the subject of a fQrcclo:;ure action shall remain into effect upon the approval of a 
sale :11 auction by a court pursuant to part I of chapter 667 or the recordation of the affidavit and conveyance 
document pursuant to section 667·33, 

Oil Ira lenant entered into a re!Hal agreement after forecio:;ure begim; and the Icpanl was not provided 
the notice ofa foredQ~ure action or notice of sale as required by section 521·A. an owncr who purchases the 
peoperty at auction. within fourteen dflYS after lim pu[(:hase is concluded with tbe issuance ora court oreier 
pursuant to part I ofchapler 667 or recordatiolJ of the affidavit and cooveyance document pursuant to 
section 667-33. shall offer 10 honor the existing rental agreement. If the {enalll docs not accept that offer 
withjn [ou[!een days. tbe rental flgreement sball cOllvert to a month-to=month rental agrecment 

$521-C Payment of Rent. (a) During the pendenQ' of a sale. reot will caudlllle to be pflid to the 
landlord with whom the tenant bas tbe lease. 

Oil Upon the approval ora sale at auction by a court pursuant to part 1 ofchflpter 667 or the recorsitltion 
of the affidavit and conveyance c1oc\lmenl pumlimt to section 667-33. if the tenant is to remain jn the 
property. notice shall be provided to the tenant by both the landlord and new owner as to who and where the 
rent shall be directed to, 



$521-0 Security Deposit. UpOD Dotice of approval of a sale at auction by a court purS1I31ll to part I of 
chapter 667 or the recordation of the affidavit and conveyance document pUrsuant to section 667-33. if the 
tenant if. [Q remain in the pcoperQ'. (be owner shaU transfer 10 tbe new Qwner the sewnI;)' deposit preytol1sly 
paid by the tenaDl; if the security depo:;it is not transferred the tenant may yse the previously paid seqlri!;y 
depo~it as a credit toward oue month's reot. 
$521-£ Remedies . If a landlord ora successor in interest either fails to prm·ide the written nouces as 
required by section 521-A. fails to honor a rental agreement as required by l'iection 521-8: or fatls [0 provide 
notice to the {enan! as t'Q whom rent shall be directed to as required by secdon 521-C, or if a landlord fails to 

transfer the tenant's security deposit as required br section 521-P a tenant may recover in addition to any 
other remedy under law: 

0) TIle greater of the actual damages or one mouth's rent plus the security deposit amoynt and 
reasonable attorney's fees: or 

(2) Obtain injunctive relief to enforce the rental agreement. or both." 

SECTION 4. StalUtory material to be repealed is bracketed and stricken. New statu tory matenal is 
underscored. 

SECTION 5. TIlis Act shall take effect onJuly t, 2009. 



HA W All FINANCIAL SERVICES ASSOCIA nON 
c/o Man'iD s.c. Dang, Attorney-at-Law 

P.O. Box 4109 
Honolulu, Hawaii 96812-4109 
Telepbone No.: (808) 521-8521 

Fax No.: (808) 521-8522 

February 17,2009 

Senator Rosalyn H. Baker, Chair 
and members of the Senate Committee on Commerce and Consumer Protection 

Senator Suzanne Chun Oakland, Chair 
and members of the Senate Committee on Hwnan Services 

Hawaii State Capi tol 
Honolulu, Hawaii 96813 

Re: Scnate Bill 1068 (Foreclosures) 
BeariDe Dateffime: Tuesday. February 11. 2009.1:15 P.M. 

1 am the attorney for the Hawaii Financial Services Association ("HFSA"). The HFSA is 
the trade association for Hawaii's financial services loan companies which are regulated by the 
Hawaii Commissioner of Financial Institutions under the Code of FinanciaJ Institutions (Chapter 
412, Article 9 of the Hawaii Revised Statutes). 

The HFSA wants to comment on this Bill. 

The purpose of this Bill is to require a foreclosing lender to give notice to tenants of rental 
housing units facing foreclosure before tenant may be served with an eviction notice. It requires 
landlords to give notice of pending foreclosure to tenants of dwelling units. It also provides 
remedies for tenants who do not receive the notices required by this Bill. 

Based on my experience as an attorney in private practice who has actively handled 
foreclosures for 31 years since 1978, I would like to make the fo llowing comments: 

I. It is important that a residential tenant know if his or her rental of a real property will be 
adversely affected by a foreclosure action against the ownerflandlord 's interest in that property. The 
tenant also needs to be given adequate notice before being required to vacate the property. 

2. This Bill requires the foreclosing lender to give the tenant notice of a foreclosure 3 days 
before the commencement of an action for ejectment or summary possession. However, the 
foreclosing lender is not always the party who purchases the foreclosed property. Also, the 
forec losing lender would necessarily have prior notice of the actions of the new owner of the 
foreclosed property concerning any subsequent ejectment or swnmary possession action. 

We recommend instead that this Bill require the new owner who purchases the real property 
from a foreclosure sale to give the tenant adequatc notice before the commencement oran action for 
ejectment or sununary possession. We do not believe that 3 days notice is adequate notice. 

We are willing to work with your Conunittee on any revisions to this Bill. 

Thank you for considering our commeotsh---

-y 
MARVIN S.C. DANG 
Attorney for Hawaii Financial Services Association 

(MSCDIhfl;,) 



S/ HAWAII BANKERS ASSOCIATION 
1000 BISHOP ST., SUITE 301 B • 

PHONE: (808) 524-5161 
HONOLULU, HAWAII 96813-4203 
• FAX: (808) 521-4120 

Presentation to the Senate Committee on 
Human Services and Committee on 

Commerce and Consumer Protection 
Tuesday, February 17, 2009, al 1:15PM 

Testimony for S9 1068 Relating to Foreclosures 

TO: The Honorobtc Suzanne Chun Oakland, Chair 
The Honorable Les Ihara, Jr., Vice Chair 
Members of the Senate Committee on Human Services 

TO: The Honorable Rosalyn 1-1. Baker, Chair 
The Honorable David Y. Ige, Vice Chair 
Members of the Senate Committee on Commerce and Consumer Protection 

My name is Nea l Okabayashi and I testify for the Hawaii Bankers Association in 
opposition to section 2 ofSB 1068. While the intent of this bill is laudab le. the consequences 
will be harmful to the people this bill is intended to help. 

Under new subsection (b) of section 667-5.5, a person who is foreclosing on a properly 
occupied as a dwelling unit must notify the tenant of the pending foreclosure at least three days 
before starting an action for ejectment or summary possession. There is a certain incongruity in 
the language because a foreclosing person is not able to file a summary possession action; only 
the person holding title to the property (the landlord) or a receiver may do so. Thus this 
provision should be eliminated. 

I a lso note that the definition of "tenanC is taken from the Landlord Tenant Code 
(-'Code") and while the definition is technically is correct, it is also misleading at the same lime 
because it fails to account for tenants who arc nut subject 10 the Code under section 521-7. In 
some cases, there will be no forec losure (e.g., a government owned housing facility) but in some 
cases, il could so iflhe Committees will pass this bill. it shou ld be amended by inserting on page 
4, [inc II , after "agreement" the following: ., ... except for a dwelling unit not subject to 
chapter 521, Hawaii Revised Statutes". 



February 16, 2009 

The REAL TORI!) Building 
1136 12'" Avenue, Sui1e 220 
Honolulu, Hawaii 96816 

The Honorable Suzanne Chun Oakland, Chair 
Senate Committee on Human Services 
The Honorable Rosalyn H. Baker, Chair 
Senate Committee on Commerce & Consumer Protection 
State Capito l, Room 016 
Honolulu, Hawaii 96813 

RE: S.B. 1068 Relating to Foreclosures 
Hearing date: Tuesday, February 17, 2009 @ 1:15 p.m. 

Phone. (808) 733·7060 
Fax (808)737-4977 
Neighbor Islands: (888) 737·9070 
Email.har@hawalireallors.com 

Aloha Chair Chun Oakland, Chair Baker and Members of the Joint Committees: 

I am Mihoko Ito, attorney with Goodsill Anderson Quinn & Stifel, here to testify on 
behalf of the Hawai'j Association of REALTORS® (HAR) and its 9,600 members in 
Hawaj'i. HAR opposes Section 1 of S.B. 1068, which requires land lords to give notice 
of pending foreclosure to tenants of dwelling units, within 3 days of the date that 
foreclosure proceedings have commenced. 

HAR feels this bill places an unfair burden on property managers, who may not be aware of 
nor involved in foreclosure proceedings. Typically, when a foreclosure proceeding is 
initiated, the lender or lien holders send notice to the address of the primary owner's 
residence. If the owner docs not contact the property manager, it would be unfair for the 
property manager to be subject to the notice requirements contemplated in S.B. 1068. 

If the Committee is inclined to pass this bill, HAR requests that an effective date of 
November I, 2009 be inserted so that we may review and revise our form Rental Agreement 
accordingly. 

Mahalo for the opportunity 10 testify. 


