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House Bill 951 relieves landowners,.ofliability for any'damages, injury, or harm to persons or
property outside the boundaries of the landowner's land caused by naturally occurring land
failure originating on unimproved land. The Department ofLand and Natural Resources
(Department) supports efforts to provide conditional protection from liability for private and
public landowners regarding land failures as a result of natural conditions on their lands that
cause damage outside the land. This bill duplicates Section 4 ofHouse Bill (H.B.) 1140, which
takes a more holistic approach to dealing with the issues of land failures, not just the issue of
landowner liability.

This bill and Section 4 of H.B. 1140, preserves the State's natural beauty for future generations
by protecting and preserving large tracts of public and private lands in their original condition
and natural state. Due to the vast amount of unimproved lands, and the state poHcies to maintain
these lands in their natural state, dangerous natural conditions occur throughout the State that
could expose landowners to liability. Urban sprawl and zoning approvals by county agencies
have allowed urban and residential development to expand into and adjacent to many areas
susceptible to land failure or rockfall hazards. The Department, other state and county agencies,
and private landowners are increasingly being called upon to mitigate reported hazards occurring
in natural conditions on their unimproved lands.

For private landowners, many of these lands are conservation lands - not appropriate for
development - and continued exposure to lawsuit or requests to mitigate or compensate for harm
or injury caused on unimproved lands from naturally occurring natural conditions may force
many landowners to sell or develop these lands to cover liabilities, or sell or turn over lands to
the State or other government entities to avoid and shift liability to the general public. The
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typical cost for rockfall mitigation projects usually runs in the millions. By example, the current
estimated costs for Komo Mai hillside and the Old Puunui Quarry projects are $2,100,000 and
$1,760,000, respectively. If either case had involved an incident resulting in injury.or death, the
litigation and judgment costs alone would have far exceeded the mitigation costs and seriously
impacted the State's fiscal health. Dwindling state resources cannot correct these hazards
triggered by unwise urban sprawl.

A limited tort liability exemption for _the State was created by Act 82, Session Laws of Hawaii
2003, for harm or injury caused on improved public lands (basically, state and county parks and
the statewide trail and access system). The existing tort liability exemptions may not adequately
address or apply to the scenario where a dangerous condition originating from public lands is the
cause of damage, injury, or harm on adjacent or nearby properties. Act 82 does not cover
liability on private property. This bill will protect owners of unimproved land from these
liabilities and help to keep these lands in conservation in their natural state.

The Department recommends that the Committee consider the even more holistic approach to
dealing with the issues of land failures contained in Administration bill, H.B. 1140. H.B. 1140
proposes three actions to address land failure problems, 1) requires a developer to assess land
failure risks in potentially hazardous areas and provide appropriate buffers or mitigation and
notice of the risk before county approval processes (a similar approach as tn this bill); 2)
provides conditional protection from liability for private and public landowners regarding from
land failures as a result of natural conditions on their lands cause damage outside the land; and 3)
gives government agencies the authority to mitigate or require mitigation ofland failure hazards
on private property.

The Department supports providing conditional protection from liability for private and public
landowners from land failures as a result of natural conditions on their lands that cause damage
outside the land. We prefer the more holistic approach in H.B. 1140.
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A BILL' :FOR AN ACT

l$ECTION 1. 'The Sta:te' SlliJi:tur.a'lbeauty is presevved :tor

6 private landowners, 'mattyof these lands: are 'conserva't"ion lands

7 and not appropriat:e fordevelbpmertt.. Continued :exposure to

8 lawsuit ~)I; requests to mitigate or Compensate for harm .or injury

., cau:;seg on unimproved l.·c:mde? may force many Ipndowners tosa11 9r

to tiev<aloPtnes~ lands to oov~+·:tJq.bi:Lit:le$, oil: Sell ox tlJrp-. over

I
12 shift Ita-bili ty to the gene.ra.lpubli(h

13 Due tb the'Vaat a.moUrttdf unitnpt;oved lands, and the IState

14 polIcies to maint'ain thes.a lands in theirrtaturalstate,

15 d~ngerous natural conditions .o.ccur throughout· the S·tatethat

17 thorou.g:hassessrment of the +:lak LOn all lands arenQt available.
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t A,ddit;ion~11Y/' expafislau<>.f urbemsprawl .a.nd%Cbrti:ng approval$,):)y

2 .county ,ag.enci:es ha"~ allowed urban artd residentia1 development

3to expand .:Lntoandad:iac.ent to many areas su~ceptible to land

4failureorr9Qkfall haz~rds. M~nyof tn.e va,·lley walls a,djacent

5 t;;qe$t:a.l:>l;isbed ·a,v.d pro;r;ro$ed subtUvisiqn.s in: t1:1$ $t.cftea.re

6 e:x;~;remely steep and susceptible to land failure. As the :St.ate's

'1 PQPu.lati.ongrow$ and the pressure for development in.c:ceases.i the

8 latlk bfepen areas will foroe development into areaS with

9. tla.tural haZards that entea't.ef:ithe saf:et;y of. fu,ture homeowrters

10 ahd .the general public.

U UnPll4.geted eltpeno,itu3::'egl to'mit;Lg~tethe$~ tYPe~ Qf ha~a-rd$

~ cijP: evC?nt'llall:y qrip,WJe tbe $ta.te l $ q;pera.ticm:albv,Qi;J'~t by

J$ d-ive:r::t:.ing o-rit;LtJ:al funds:, ne~;f(3.edtos:us:ta.inlts o:ore functions j

14 hocostly $mergencytnH~iga:bionp:r.ojec.ts.This£actis

-lS exaaerbatedpy ~the difficult downtUrn ihthe sta:t.$ and national

16 eCotibrtl1f tl:tat threatens, est!;,entiali3ervicesarrd j.obs. The typical

17 CbSt:for ro:ckfal i roi t-i.gation proj acts' usuallyrlln/3 :tnthe

18milli·ons. By ex~:ple, t.he Cllrrent ·es.ttm~te-d Q6~;ts .:Eo:r :Komo ~a;i

19 h~11pd. 4e 9-P-d theOlqWuunll;l.. Q:Uar:ry p:roj'e.ot.s p·pe $~;, ,1Q0 ,.Q00 :and:

~Q ~1,760, PQ,O,respec.tively)!f. either case had involved. an

21 inc.:iden,t resulting in injury or 'deatn,the litigation and

LNR--13 (09)
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1 judgmeritc0f$ts alone would'have far exceeded the mitigation

Z cost~. and. 1=ierlou,sJ;;y ,~ropa.otec,1 tl1e$·ta:l:'e. I sf;i..~cal l:1.ealt::b,

3tJa;ndfai~lu;tre ha~ards: 0);1 p:rivatelands pose a uniqueptiblic

4 saf.ety is.sue. for :doWfl slope landQWIl.ersand theg:eneral public,

S An ownet" .o.f'p'rivate; pr¢pertythat isfdund to contain ,s: land

6 failure nazac:t'.d is likely to take noac·tlon .in hopes t'hatrtothirtg

7 wil1 happen during the owner I s tenure of ownership. rtis

·8 'tlnqlea·r whe;ther(md how such owner ,can l:;>e Q~mpeJ,.J.ed toadare'ss

9tlle haz.ardand ,ens:u;Jfe the sa~t:ety o·f thet.l:n:~eatened nearby

lO p;rQP~rty Qvmers and. t1:1e ~enera;Lpub.l;lc 'Un4er existing J.,e.ws.

11 Clar:ij~Yin~t theauthGrity t>f90verriment agenc,ies. td 'intervene in

12!'i.llCh: situations and. requir~ action byt:hebwn~r of theprQj?erty

13 with the land failure hazard, 'or bothl and providing for sharing

14 of: the costs among affected pr.opertyowner:s, establishes a

l$reca.$()n~le ~o'lv.t;.ionl:..hat;. will not bankr1,lpt the S'tate while

16 p+,QIDotJng p\,lbliq sa,t.ety.

17 f:ti1l:$ :1;~Q.".i,$:l;p.t1:.lf'~p~l.i~v~$ aroo;t;~Qom:p,rehen$iVe ap4 J?-r,oacti:V~

18 appt'otllob to ·XOJllnagi.ngrisko.f harn\; to the 'pUblic f:ri::)ffi l~fid

19 1:ailure hazards is needed toad-dress those concerns. The

20 legislature £'inCie that thos~, threats to publ i.e sa.fety can and

'21 shOUld be controlled. at .the time of development or new

22 conJPtruot;lon, 'rhe legial,'attJ,:re alao' findS! tJ:lat: it .i;$iutne

LNR-13 (09)
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1 ,:··',,,;'1;,.1' C 1:.. ":". tere ··t· :to p:r ·"mo'~·ethe:a""e·ntion·· .... d ." reet'~tion of. PI,UJ J. .. S 10 ... . S.. .... Q ... l;. ... ~ ....... anp. S VQ... "

2 unimproved lands :that erthance .the 'natu.r;albeautyof the Elta'te hy

3 limiting li.ability for harm froml.a:nd £ailut'eha.zards that :occur

4 on unimpr<:;I'V~d.· landp . The legislature further f.inds that it is

.$ a.l$o' in the' )?u-p;Llc.'~. int,~;.J:"efSt t:9 ~llow ·govE?rnment.;a:gepci~s to

9 the costs for such mitiga~ion to those property owners

10 pen~fi.ting dire.ctlyfrom: suc.h ,ac.tion on. apror:ata basis.

11 lI'n.e purpo:~e.s' Q~ tbiLs)\Gt: ~r€;) t'o,:

14

15

'nbt add to the ongoin!J' p~pble.m of J:lockfalland

1ahds.1ide hazards in. pOj?u1at.ed Cireas;

16 (2) Alleviate the need £'o'r the land6wn~r:s~ and the

17

20

;21

department of land and. nat'ural resources in

'the bask of. miti~at-in9 ris'ks Q,ssQ.oiat:ed withnatux:al1¥

ocour.ring halta:rdous ,c~nd.tt1cm$"and to ,allow the

department 0'£ land. ananatut'a:l resoure'es to focus them
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.L.B. NO. _____

1>:01,1;$ p~1ma~y mj"S$,i,ouot managing $tat~ par~s,

foresbs,andpublic lands ej~feetively;and

4

8

or remeaiate,or both, or. r.eqp:ire mitigation or

10 SECTION 2. Chapter 46:1 Hawaii Revi~e.d statute.S t is amended

15 preded~htto•.fl~roYIa;t .. of. arty CO.Unitt SU.b~~y:~sion, .. d~y~1..(>l?m~:t1p

'Ui t\11:b·~ ". :brb'ild~nH' net<mit 'to r.:~i)'j1ire a stlbd.ivi~'"':r. t.1eVelb'?er· or.... ".I"'-J;l,.:.:.. J,l . "",: .. ;a:.. ~.:. ".' c ...·,· . ,~", ,I'. . ,.,~,. . .~. ,

deve.l:opment p;rpj:e'ct i:l!lclude,$ h:i,l,la.i.des .of" ;9.1 ~"~ fJ! wi.th

:a. $l'(:)P~H~i::~q$ JjftWEal1ty P~:.t'.. q.~ptiQ~S':t:'(3~t>~t: t:bat:,~ose$.
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3'

~£;may .P9.S$ ~, b~,Z'~rd 1:;0 ·MY t-o ~~y P~17SQ!l QX$t~U'Q't:ure
• ,".t ..•.. ".

pnot" adj'aoentt'o ·the subdivision qrd~v~).opm~nt

.gj;o,J edts1,t.e; .'

4 :.(2), To :perform ·arisk aSs:essrnen:t to determine whether and

to whatexl:ent conditions on an adJac~nt property ;pose

6

yi"¢:lJ?;;L~; t:ns.'t't:1,qf (.if 't:n~ adj.a;¢~nt l2'~.o~€r:r:t¥J~CJ1Udes,

,hills·ides O~ cliffS. with asli:lpe 9'X;;i.Q,t?, of twefitYl?er
.lit . . ;, •.

10

11 ,SubdivisIon or develo.pment proje:cts-it~r

12 0:) qrea t:~, hazarQ: buffer zones qr lrnpl:~m(1!nt Clt.!}.e~

14

16

17

18

:~o

-$'\ls!!~~:v;l$::LC);nord(;lv~lQproe1ilt$'it:e where 'a 1;o-ckfal.:l or

l.an~l~d~:;l).a.:~~r~:~·~,g,~~~;~.~.~~?,.'~ir," iss~~;g~.(;Jt~¢l;~p

e~is;t, that: are snf;ficientt.o probec..t;:t:he health :and

s:a£'er;:{ ,.qf. :e\l;.ur.~~.J~9i,tl~(')~~~:s;.: :i3;pA..peFsons .~il the

vicinity 6f 'the property, ·and provide a wri.tten

tbq:t; will r1.Ul,¥rit:!I" th~ liimd;~l1¢l

(4.,) For pur];):Q.s~$ r;rf );;l+if$.~e-o.ti$l1, ~~YQ~tetmlI).at;iJ)n ·oJt:h~
.J .' .• of ••

exist.eno'e 'Of a. haza:td (~trri:$k. Elf harmfrom,l1i:J;.l,sid,ep,
····.~·.. .'i.~.:u ...: .•:'.:: .. ~: ..... __ ":.~':".'-:.""",' .. : ·.. -u_··.__ ~·.:: .....-~.·t.".JrI t."1 .... ·· ;,": _.. _.
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Q.;r c.liJ:;£$ witn a, iI;rlQP~ graq~< 0·£ tw~n.ty P~F0e.:n.~ .QX:

ig;r;ea.te:t sh;alt;b:~' perf'Oxmed by a:J..:i.,cH:!ns,eg;,q~.8.B·ech?~qa:l

p·t';@f;e~si:()n'caL.

4 :_('plFor .t;J;t~,l!ur~.p~$$~fthi~ .. S~P¥.?:9J:1,:,; ... "$t):P~J,visionn .tI\eati$.

s aux. land tha.t .i-s; divided or is propbsed to be divi{led for the

6. J2\lEPQ~eof dif3pOSi tix;m xnt,<;> tw.Q~ or, m9"r~ lots, pa,.p~§l§/\;Ul:;Ltsl Qr

'J~nt:~re.st:·~~n(l·alaoinc·luo.es any ;I;·and whetl}er c;Q~.ltigqQ\t~o:r:·;UptJ

8;iftWQO~ m~~e .1Qt:'s~.r~.()f.f~re-da$p~:r::t(ilL .acOmln81:i p,;l,7omoti.oIlf:l,l.

~ pla:n ,of. a.dvE{t:ti,~;p:~ a..t:Q.-., sal~h

10 .r9J$lli.ss.~c~iQp-,,~hal1 appl~L. ~~l,th~ J~~an of. any

llsubaivis.i:bn or development that has no.t beenapiZroved1;>:r :the

U .resl?ect,Ave¥~(int ies::pri.ortoJuly 1/ '20013. ,n

13. pBCTIQN3. The Ha.w~t:l Re:vi$'eClStatute'~ ~f;l ·am~t;tq;~Q., Qy

14, addinSJ to 1;it:;·l.e 1 () acbat't~r to be .app;r:op.;r:iatel;r des:ignated an.d

i$ to t!aad. as.. fo.llowS {

~~ nc~~~~

1.7 ~ 'rA:tLU#Jt Jl,UUP$' .X-ttU'XQNi' p.lU:V~Tm ~IlOJjJ,Q'l'Y

18 I

19 "Governmententities;n mealiS the St.ate. ·and the several

20 cQ\lnt;i..e~;,

:LNR-13 (09 )
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7~nttt:i~~ other than theStats, the 'severaleountles" !or the

.~ ~nt.it;i,~~, q.J;~ author~z~¢.i, to,uX1~e;rt,a~e Ci\,c;:t.i:Qn ~9 I7~4pjpe. t;;.h~

11 pc);t;ential for land. failuJ:"e,fr'Oi'n,px.ivat'e prCipexty ,that imminently.:

13 by provid:Lng for th~ inspection and main,tenance of 'hillsides

14 tbatpre~ent iandf'ailure 'hazards,; by requiring private,

15 landowne;r;s wb.o ~uZ'e not su.1::>jl?ct to ,sectiQn6.63-5' tq lJtit~giil:t;eor
.,'

.1".7', .' t'· .•.. : ····t·· : .. , ;'"X'.. ~a~~~iat'ini:'t l,a'~A f«iilllr"'" ""o!> :nr.d's /"\.... ,n·.· .. 'hr., l···.·va·'···.t,···e··.·ffiJ" ;I.,ga.'l.Jl${Q. ~""'l·:><''''''. '.' ... .., '.' .H\A '. !i+ , , ...... '\·A~~~.. ""( ,1"

18: 'property that o.ons.ti:t'U.:te an imminent threa.t: to lit'e ,or that may

10' that· I to tbeex'tertt any o-f the f.br,egoing work isa pr;fvate

~1 ,r~S!PQASJJ;)il.lty, the responsibility :may "beenforc.ed by .the-

LNR-1.3:(09)
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for each day thG V'lolatiol'l. oontinues.

:6Q.r mlt;:igation on pir"'ivate property may also be financed py the

i.o

n

12.

.1$,

14

16

17

18

19

property is ,aff'ect'E~d or p,otent"ial1ya.ffected where the

land faii'l,lt'e bS\.zard. threatens injurytb. per:sons,

p~r~onal property, homes, or o,t-her s·tructur~s tl1:at may

land fa.ilure hazard. The owners of ea~h af£ecte<:i ,or

potenti~lly affect,e!;1 real propert;yshall 1;)e a$s:e.ss~d a

p.~Q ,rat<;l, $hare 'o.~ thE?, total f,Ullov,Il,t, w:il:i.;c.h p:r;o ;ra.ta
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1 share shall be. based on the relative assessed value of

2 eachaffectedbr potel1tla1lyaffected real property.

3 (2) The, counties through the levying of special taxes

4 purs~a;nt to ;;~GI:£on 46-80.1.

5 S....4 .~try on priv.te pJ:'operty. In order to oarry ot}t

6 thepr(!)visions of this ehap:ter ,gOVeatmt\ent ·offioials a:rte

7 authorized to enterupcm private property as may be necess¢!:;Jty in

8 making, at the oWfier' s ax:pensEl,anyinvestiga.tion, inspection,

9 mainteiiatlCe, mitigation, or remediation authorized byth:ls

10 chapter. .Such entry shall not constitute a caus·e of action. in

11 f~v9;r of the owner of the l~nd.

12$ -5 No dut-yto ·act. Tne goverrunent anti ties have 110

13 duty to miti!!Jate land.£a.ilure hazards extsting onp~ivat.e

14 property or to act under. this: chap:ter. Noac.tiort or fai.lure to

15 .actUi1der this chapter shall be coustrued eo cr.eate any

16 ltability in the government entities, or their respective

11 agencies, offioersor employees, for the recovery of dama:g~s or

18 for ~y o·th~r relief, Th~ State reserve~sovereign immwdt:yfoJ:'

l' any action or failure to act under this c.hapter and nothing in

20 thiscbapter shall be cQn.strued to cc:>nstit,ute a waiver of any

21 immunity of the State.

1JNR-l:9 (09:)
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~.in.- this -chapter :and no Q.rdear, a.ctiioX1 f or advice of the.

4 ,represent'ctti'lie thereof 'shall 'be c.onstrued to re.lieve an bwner.of

5· property with a land.failur,El :hazard of the 'legal dut.ies 1

9 by said, :gQv.e.rnment entitles under this -cihapt~r,.

J

11 resources tnay·adopt rules pursuant to chapter 9.1 f:or purposes '0~f

l3SECTION 4. Chap.te:r 6:$3, Hawai:j.Rev:i:seq $t~tut~$, i$

18 1INaturally bi:!curring land fa:ilur·<ia" me.ans: any rtibVement of

t~ lan9., including a landslide,debrls; f'low',mudslide, cre~p,



-i.B. NO..~

1 ij1Jnimp:t'pv~d;J.~:ndl'l m{:lanS pp:y l&nO- upqp. wh;i.<;ip t:lle;,;e ~s no

2 improvememt,c.onst.ruction lJIf any·.stru'cture, bUilding', faciLity)

a or alterationof the land by grading, dredging,o.rmirting- that

4 wOl)J.d Gi;l.US~ .?\. pe;rmanent. change in the lemdarea on whiOh it

,I; OQc·ut::s a..n(?l t'1lat wO'lltl cJ::ran,g~ the pias;.ionatura:l cop<ilti,:Orl tl'rat

,. e~ls ts on th~ land.

71663-Dr..."nd tailUJ:$ QJ). UAl_J;>r'Qv$d 1~n4· Q""'••<J.. bY na.tu·:t'~l

8¢on(litiOJl; l!aJ)l:Ut¥.Ala.n~(;>Wfle:rsha.ll not be liable for any

9 damage, inj,ury, or harm ,to pe:tSQnsor p:ropertybtitside the

to D,Q\lndariesoft"he landowner I sland caused by a.ny naturally

11 occu;1frd.xrg la.n.d f.C\J:b\l,re ·o;l;;j,ginat:~ngollu.n~mprqye-4l land,

l~ :S663'-C Natural oond:itlon. FQrpurposes.of this part, the

13 natural !C.ondi'1;·io1!i, of lap.a eXistsnotwiths·t~np.j,n,~.minQr

14 improvements, such. ,as, the installation ormaincenance, c:rf utility

15 poles' f fences ( aliasig:nageiornfinbr alterations ·undertaken. f·or

16 the p:teservatic)'Ubr prUdent management of the unimproved land,

11 ,$UGlhas ·the installation or maintenance o'ftrails 'Or pathways or

18maintenanQeactivitiel;,l-,s\lch. c;\sforelSt pl9-lltings and w~ed,

19prush.-,rocik,i:>oulder, or tree removal. J(

,20S:eCT:tON ,5. T1J.i:s Act does not a;ft~ct.ri~hts, and d.uties that

ZlMa.tur.ed,1)enalties 'that were incurred; and proceedings that we're

2Z'begun, before its- eff:ect;ive date.

LNR-13 (09)
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1; Sli'1C[,l');.O~ 6.; In Godiryfng the, new sect"ionsadded by ;section

2~4 ·o'f tenia Ao·.p" th.~ r~vi.~p:t"' c;lf ;pl~(itut;~s pha.:lJ. $1,i1;;>~t:itut~

4 t:hel1ew s'~ctions in this Aot .

.5: SE::C1'10N7' ~. l-tew $'ta.ti7l;l.tOJ;'Y m~ter;i..~l i$ up;d~tijGq:t:.e~.

.'~:SEC·~!tQN8;. '!'b.is AG,t .l3h~ll tak~ effe9t. :cm ,July 1, 2:009,

9

...•. 1' •...

LNR~1-3(.09}



Rep",~t T.itlei
~and ;Failure;.Liability; Private Property Mi:tigation

Deecriptiolh
Requiresprecautibna'ry'attionsimposed by the counties for
development itl potentially. hazard6us:areas; removes the
liability of landowners regardingnatur~lcondit:ion~',on their
land that cause damage 0utsiCie the l('md; ~nd ,gives government
agenciest::n~ a:qthor±'~y t::pmi tiga-t:e q:r reqt;t,i:!:'e mitigation pf ll:l1;lo.
'f'Poi l;u-t:e ha,z'arda qn. :priva:te p~operty~. ' , ,



TI"rLE:

JUSTI FI.CATION{

aQSTLFICATIQN SHEET

III :RJ~'q11l·;)fe. tb:~ PQ\JJlt;;ie.s to :a.dQp,t
¢l,:ltdin.;an.ce:~l t).:il!~t·~raqu.ite "a' sU'Pdiv:id.~t or
,Qevelc:');pel".' of pl;op,erty or a bu.ild~rofa

newst;f;,uot:ure i that has or is sUbjact.
toba'zardoJ~s 't'<;lCkfall ell: ia;n:Q.slid~

:{:ortditi.o:na:, t.O cOiidu'C:t .a slop.e- studt or
ris'kas·sessment.;or bbth crea:t~

appr.opriat'e hutfer zortesblt imp1emtetlt
~other a,pp.rop-riatemit1.gatioI1 .meas'u:tes'f
'and-to provide nQt;.ic·~ of' the risk b:>
f~turehomeQwrr~r$ ~npp~rsons in the
vJ-ei.niJ.7,y of' th~p;t;QPert;V1

(2 )iJ;'Q Gr:<aa.tce c:o.p.d;l tional p;rotaGti.on t:r.OIJI
1 iabil.4 t}7.' fox l?r,i.vatea~d p'IWlj~c
'l:andCl,wner:s-whe.n 'a landf'ailu:r~e;tJ"'ent. as
:a resulb 'of 'u:atttr:al condi tieri.S0rt

"uttirnprt:)ved lands cat1s.es damage." injU~i
;or hat'rt\-to persons or propertY;Qn.
·a9:iacentor 'nearby prop:erties; and

(3) TO prov'ide g.overnment :agenc.i.esthe
authori tyt.O tni t-lga:te 'or require
mU:.:f.:gati-on of lan<;3.:ea-ilur.~.hae:ardson
private prop~rty ~n9 provide £or the
mi~ig~tiQnor re~~diatio~ Oqst$ to be
asses'§.eo. on ~1:re,~f't;eoteetpr9per:ty
PMle'r'$ 'on. ~ p;r;:orata basis,.

Ad-d a new s~ct,ion t.o chap:te'r46)H:awaii
'Revis,ed Statutes (HRS) i 'Cldd a newcbapter to. ,; .

titla1'O, HE-5) and add a new' part to. ohaplH~r

663; HRS.

The State'S. tia::tiiral heautyi-s preserVed fo.r
fu'ture generatio.ns' :by the D.epartment's
e·fforts. to. pJrote'ot and pr~~H:ar'Ve state .lands
~tl it$ OJ:::lginal condition, ·and '?llso in

LN~-13 (O~)



'In..'·\l~TWJ 'tV. .. ",

significant part, by the eoop'eration of
private landowners who own and maintain
:large tracks of pristine lands in their
naturals'tatEL For private landownet't,mart:Y
'of these ladds are conservation lands :and
n6.tappropriatefor development. Continued
.EpcPQSl,lreto law~;uit or requests to mitIgatt;
'or ·campen.S.ate foJ::' harm or injury C:f4used on
:u.n;i;mprQyeql~dsmay:fQ;rce many la.ndowqer$
'1;'0 ,s~llor <ley~lp.p tne§e l.-anp.~ 40 cover
liabiliti;es, or 'sell o~t.\i.X',n OVer .lands to
the~ State or othergo'Vernment ~n:t.ities to
avoid and shift 11ab:ilityto thegetieral
public"

In recent' years'fhigh1ypubliciz:edincidents
o.ccurri.Iiga·t sacred Falls, Nuuanu (orti:shi) ~

Makaha, palo10, and Niu have created a
heighteneg; :awarenessof the risks of land
failure events t01i£e,. linibe, and property.
~any ofthosein~identshavereau~t~4 in
substant..:Li:il cos't to tl;l.e landowner i:n the
form of jUd~ents 'anet mit.i..9'a.tionexpenses.
Thepepartment, other'state and county
agencie$ ,and priv~te landGwner$ are
ihdreas1ngly being ca11ad upon bomicigate
additionalre!10rt,ed ,haza.rds .occurring in
na.ttl'ra:1 ,conditions ,on theirUhhnproved
lands.

Due to the :'\fast amoUnt of unimpr.oved lands,
and thes tate poi.icies 1;:,0 maintain these
l~nd~ in their natural stat,e, dang(irous
natur!!il conditions occur throughol,lt the
Stat.e· that cQuldexPQse landowners t:.-o
;Liability. Resources: to condux;:t a thQrough
as.$.e~sment of the ri$~ on all lands are not
available·,

Additionally I e~ansionof urban sprawl and
20rting approvals bvcauntya.gencies ha~e

allowed 'urban and. residential development to
expand, 'i'ntoandadjacerttto many area.s
susceptible to land lailu:r~ orrocki:all
:hazardS. Many of ,the valley walls adj acent
to established ana. proposed '~ubdivis:ions in
the $t~t~ aAe extremely $teep and

:tlNR-13 (09)
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'susesp,tibleto land fa.ilure. As: the stateis
population. gro"lllrs and the press-ttt$ for
:dettelopmentincreases ,the lack of :open
areas will force development into areaS with
natural hazards that threaten the s·afety of
'future homeowners and thE? general pupllo.

Wl:loSe tbX"~at~ topubJ,.;!.o saf:~:ty can and
:o.npu;l.d, b~cont_rol;le<;\l,. at th~ time of
Q.ey~lopmentot'm.eW ~pnstructio.n.The

pepa~£men:t isa.dvoc.a.ting .a.rtiot'e proi;lct'ive
apP:l;Qi1dh to 'managing risk of ha.rm to the
:tfjublicfrom ~abuJ;,al rcwkfall and landslide
hazards.

Most of the scientific community is in
agreement that the $,tate's geologic
con<tid.on$from volcanic Qriginscqrobined
with the 'l:lbundance of rainfa.ll~nsures

Gont;;inued~nd increaslngoocu~J::'enoeof J.qnd
ta.tl:uit:'e events throughout tbeState:as pur
m~:l1t!.n.tail,1l,$ 'andslQpe~»at.uxal1y 'e~o'cie-. .Many
oft-be vallEr,y w~J.:Lf3 ~~jacenttQ established
sube!iv.i$ions :ttl, tbe State are e~tremely

efeep 'ai1d'$ilS~e.ptible to l.andfailut'e.
Addit1~QnallY'lea.ch isl'and has i.:tsown
partioulat:problems and issues associated.
withi-ts uni®;egeolo,g;ic c'haracteris·t-ics.
Fbr exa,mplei the IslartdbfSawaii has a
,gr.eater :rr.equency of earthquakes that can
tr1.ggerrockfa'11 events.

Al:i'mlt~¢ltoxt liapilit¥~~ro.PtiQn t'Q+tfl:~
State W&$ <:p;eatEild:Qy AGtS4a,Sefiis!03+ ~aws at
nawaii 2003, for har,m orinj\.lry oaus'ed on
;Lmpt'Qveli p\.tblJ.o lands (basicall¥, s.be-·te a.nd
oo.:unt,y parX;sanQ. the sta.tew:ide trail and
acces.,ssyc'.st;$n.\·)"!;(Ihee,,tsti:ng- t,ot't liability
e~emphions 1naynotadequat.ely address or
apply' ·to;the, s:oenariownere,a da.nger.ous
condit:iQti origina.t:ing from. publie lands is
the cause of damage,. injuryl' or harm on
adj acent or nearbypr6perties,. Act:8 2 does
not cover liability on private property.

fo:r tp~' l)t::'!p~rt;:mentl l1npUqg~l;$<lexpen:<iit:ures

to ,m.:Ltigat~ these types ·of hazQ:rds will

LNR...13 f09J



Eilventual1y crlpple the Departmen-tls
QP~r~tlQnalbudg:et by diverting critical
fu,n4s, nee4eCl. to $u$tg.~n its management·
reRPPJ);$.;i,b11Jt i e:s., to ~o:;Sl:?lY ~mergenp~r
:m't4iT. '1;ion nro.)'e.cts.'1'his. fact. t..1. ~'J;!Ia: ' '" . . ..H._. 'a
e~:acerbatea :l;iyt.he,dif:t1oultdownt,u.r:n i·p the
stat~ and, national economy that threat'ens
es;sentia:lser:vi:ces andj obs . The .typic.al
eO~t forroekfall ~itigatibn pr6jec~S

usually tuns in the milli.ons .By e.xam:p.J.e~

the current: eStitnAtedcos:ts for Kama :Mai
hil1s$de .'and the oldiPuunuiQuarry proJects
'~xe $i"lOO,OOO and $1,760 / '000 1 re~pectively.
J;fe.-:Lt:he~ c~s.~h~~ invo:!'ve,d an i:nc;d.,dept:
,r.e:S\l,lt;'l1~' ::L,l1.; J,en.Jl11;Y 0 l:' q,ea·th·,tne l;tt'i~t:ipn
ana j,udgm:e:r..tto'Osts alo~e wouldhave'f'[i1il:'
·ex~ee:dedthe, rnit~~atiQnaosts and seriou'sly
iropact,ed the:S~tat.e"st:isoa..l he~_lth,

~afid failu~~ hazards ion private lands ~os~a

unit;u.te public sa::fetyissu.e for .d<i>wsl'ope
lando.Wi1e.rsand t.he g-elleral ;pUbliC. AnbWrter
,ofp:riv:a:t:eprCl.perty that is f.QUfid to c(mtain
a land failur.e.haz,ard -is lfke01y tot·ake no
,act i:on inhop'es tha:t nothing 'will happen
:¢luring the ,owner 's t:enure qf QWOl?rs.hip. It
h:r uno·lear wh~therand hpw ,suQ1'.lownerc-an be
cQ~pe:)..Jieq to q.qg~e~s the ha~'ard e;nd. ens.'Q.~e

tone 'Se;tfety pf ~thQ tb:re~-t;enednea;t'bypx:operty
Qwn.ers· .~n.:d tnegelJ~r;fi·l l?MPllo U;o:<:1.$:2: ·e.xi13tin,g
.;r.aws.Ca.:arlfyln~ the authorit:y of
;g"V'e:itrunen·t.ag~nc;tes to int:ervene in SUCh
;s;i,tuati~n$ ,OJ:: p"~~:li:'e e.:ctit:li'l by the bW11etb.e
th.e. propert:ywi th the lan.dfailur'e na,zard(
and p:tovidLngfor sha'ri-n~ 'o'f t;he· C~.s·t$ among
a£fecte.aprbp,ertY owners ,: ,e~t~hlishes a
reasonable ·s.~olutiQn that will Iio:t ba:fikrupt
the 'St·a'b~ while promoting- J:niblicsafe;ty.

This pill would:

(1) 1?roY)..p,~ gJ'-~Ci.s'Qr).iilPl~ '~nq~:e;fQJ;'9.@le
mea.n$t.Q. enSU,r·e tha;t future \li.pan
;e~p_ansi:on.~nq Xlew ·c~m,St:tuc..'t,;Lon will no;t·
add to t1;l.e Qtl.go:i:ng· p~oblem pf rockfall
a.nd land$li:d~ hazards in poPulated
areaSj



(4) ~ll~viat~ the need. for the landowners}
and t:1;\e :O(:\p~;J;tment.: ;i;;n. p.a:rticu~l.a:t;'; t;:o
e.JtlJa\l.st t;n~irl,imited~unds ana.
;t'esquatq~'$ on. thl;!.t:asl< o.f m:it:t:gating
risksas$oCfiated wi'thnato-rally
occ:o:rring haz:ardous conditioIls,and
al16wt:;]i'eD~partmenttQfoC!usth.em on
itsprirna.tymission of managing state
park-s,forests I and public iand's
effeet ively; ,and:

?rQ,vid.e government agencies the
a,ut.b.o;t'.ftyto Pl:Ltig~:te Or r~m.ediate,or

~~th, ,pxJ;'~'q\li:r~ mitigation or
r~me'dtati,on,orboth/of l,andfailure
baaards o.n~rivateprop~:tty( a.nd
est'ahlish :A ,pt:Goadur:e for :assessing the
'llIi'b'iga:tion orr$thedia:tion CO$tson the
-propertiyoWtlers ,benefit.ing frdtm such
abtHm; on a pro .:tata basis.

Impactoh the: .J?Ubllc: Would prbtec·t
homeQwnersartd occupants in future
$u'bd±vl$iions· and other d.eve1opment projects
,f.rom :r;:OQkf~11and lands·liQ.~ hazl?-rds that may
be .~.p. t;l:l~ vIcini1;:y 0'£ 'S'llch.proj ec\::s. Would
;l:"eduQ~,theci:t'o\lffiE;1t.qnc:~~ underWbic.h. private
l.andoW'nEax$ wo~ld./t1i).roU~h nQ fault of t:h~~:r.
QW1:l, ,pep1a:c~Q,in tne· positJprl of; pei,ng
liable for and b.avlng t·o e~end large swns
of money tQmit'i9'ate :rockfall a~~lanaslide

hEi.!4'i-t'ds on 'tb~i1;' lai;).4s that. $ubjet.1tinl;lpo~nt

pet'sO'ns. on adja,cent propertie.s t.<; harm I

in.jury ,or wors'e a.saresult of imprudent.,
inapprbpriateor inadeql.1ateplanning.
under tei.ost eircuItlsta.nces;th.e pubiic will
not bEr able to Iha:ke claims or bring suit
t;lgain~t a property owner for natura11y
O'ocurd..ngrockfaii and other land failure
'eve;o.:t$. Q;tlJxs 1)111 would protect private
~r:Qwer.t:.Y ow;p.~:t'S> i;X'Qm l:i~p.:Lli tiS' for la,l}.d
failure on p:t;l.vatElUniIDprOvedoQnE:l~vation

lands. fJ;ltLs):;)ill would also :allQw
,gpve~nment age~l~ies t'o add;t;El.ss. land fai1ure
ha~,ards: e>n pri'V'ate lands and pass the cost



GENERAL FUN.D';

OTHER 'FUNDS':

PPB~ 'PROGRAM
m~~:SJ;ON$\.TIQl>re

Q'1'l1El\ Alrl"·EC'l'ED
AGENC;(.~.$:~

EFFECTIVE DATE,:

of :$W::1;l 9:9 t:1.0n.~; Qn tQ~f'fel;t,eQ, ;I.a,ndQWlJ.E!rs
wbo h~nefi't fr,~mS\loh aoti.on..

iJ1\12aptpp:, th.~ .:dep,a;l('troent;~tl,<l ,other agenoies:
S:LrilJ.la:iilYWit:bwrivat~landriW:t:IetS J would:
ft~du~e 'th~ ~i:r:.e,ufi'\s;t.aJ1Ci'es uhdEit' :wlii;¢hthe'
DepartItlertt and ti,t;her' stat'e and county
agencIes may be l.±~Jjle fo't' or would have to
expend res'ources to. mi't:,igaterock£al1 and
i~n~si14e, hazards aS8Qciated wtth ppbli~

l'a,nd~ ~h;;lt happen,t.o be s£.t\latedaq,ja:cent to
:neWC!:~Yelo:pmerrtl$. Th:ta :01:).4. WQulc;l al.so
p:r:;QteQt t;bePeJ?~artment;C\nd othel:' 's·ta.t;e an&
aoupty agenct,E9~· frQm Ij,(i!;:bili ty tor land
!aJ;lu.lf~ 'oX>:l)"Ut1Lic J,ant1~ 'as a. 1:~.sult· 'Of
llatui;alco11.di.-ti.ons " 'rhj,gbill 'wduld
alleviat=e ,the need fO:('9Qv~rnmeht agencies
to" exnaus't their £undsand .r~sour.ces on the
task o.f m!Ltig'atil1g' :t::i.sks as·sa¢lated with
·uatueallY'ode'Ur:t'in~:r ha,z:ardotis condi tiotls;
and. focus thetfiCjrt t'heir'respectiva primary
,core miSsiotl:s. Elimirtati6no£: ,such
unantici.pated. cos:t i t:emsthat ca.n aonstdtute
.~ $ignif:L'Qant percentage gf~nc..:Q:~noY'13

9Vera.ll pUi;lget: WQUlcl· gr~atl}r :enhanGe thg
,State;is ,a;b;i,l..itty ·to: plp.n lts b.udget·in a
fi.sc~l,.lY ·$'Qund:m.~1me.r, Wbd"s :Pill also
p~pv~d~s.. spv~rnm~nt agen~ieB th~ aut.h~rity

toaddres.s ],'and fail·ure hazards on pt<ivat-e
lands: wl thont. depleting liroi tedstaee.
r,eSCit.1crcHis;to dp 'S,P.

None,.•

None.

LNR HH:: LNR4.o2: LNR 8b9.

Departmentot the. ~t~o.+n~y G$naral~

I)~pa;t:'t:m~n;tof the Agco\,'lX),t·i~g and General
\ . .

Services, 'DEltPartment of i,t.'~ansportabion,

Department-Qf' ·l'lawai..i.aR kQm~ Lands I Office. of
a.'awi'ian: Affa'i""s, counties. a ' .,. , .. •
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TESTIl\fONY OF THE STATE ATTORNEY GEl''"ERAL
TwENTY·F'f1:t'TH LEGISLATURE, 2009

ONTH.; FOLLOWING M~~A$U'u:,;

H.B. NO. 951, RELATING TO LANDOWNER Ll.~rLITY.

BEFOREUlE:
HOUSE COMMITTEE ON WATER, LAND AND OCEAN RESOURCES

DA.n~; Monday I February :2, 2 009 TIME: l 9 : 00 AM

LOC.HlON: State capitol, Room 325

n;sTiFIER(S): Mark J. Bennett I Attorney General
or Caron M. Inagaki, Deputy Attorney General

Chair Ito and Members of the Committee:

The Department of the Attorney General supports this bill.

The purpose of this bill is to provide limited liability to

landowners of unimproved lands for injuries or damages that occur

outside the landowner's property caused by naturally occurring land

failures.

The state of Hawaii owns and manages millions of acres of public

lands, many of which are unimproved conservation or forest reserve

lands. The bill would allow the State to serve the public interest to

keep these lands in their natural state without fear of liability for

damages occurring outside the boundaries of its lands caused by

unpredictable and naturally occurring land failures, such as landslides

and rockfalls.

The bill makes clear that the natura~ condition would still exist

despite minor alterations such as the installation or maintenance of

utility poles, fences, and signage. The bill also allows for

maintenance activities for prudent land management such as forest

plantings or weed, brush, rock/boulder, and tree removal. We \'Tould

suggest f however, that the word "minor l
' be inserted at the beginning of

section 663-3(3) to make it clear that the natural condition would not

be maintained by substantial maintenance activities that significantly

alter the condition of the land.

1'estimony ofthe Department of the Attorney General
Page I of2
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Thus, landowners who are protecting and managing public trust

resources on unimproved lands are encouraged to act prudently and

responsibly to maintain and manage these lands without fear that their

actions to remove or mitigate potential hazards would be a material

"improvement" that would take them out of the protections afforded

U!].der this bill.

We respectfully request that this bill be passed.

320205JDOC T(,'srimony of the Department of the Attorney GeneraJ
Page 2 of2
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DEPARTMENT OF THE CORPORATION COUNSEL

CITY AND COUNTY OF HONOLULU
530 SOlfrH KING STREET. ROOM 110

HONOLULU. HAWAII 96813
Phone: (808) 768·5193 • Fax: (808),768-5105 • Internel:: www.co.honolulu,gov

MUFI HANNEl'\I1ANN
MAYOR

CARRIE K.S. OK1NAGA
CORPoRAnON COUNSEl.

OOfllNAM. WOO
FlftSTDEPUry CORPORATION COUNSEl-

January 30, 2009

The Honorable Ken Ito, Chair
and Members of the Committee on
Water, Land'& Ocean Resources

The House ofRepresentatives
State Capitol
Honolulu, Hawaii 96&13

Re: Support ofHouse Bill No. 951, Relatingto Landowner,Liability

Dear Chair Ito:

Thank you tor the opportunity to providctestimony in support ofHouse Bill No. 951.
The City and County ofHono]ulu supports the Legislawre's intention to codify the common law
by enactment ofHouse Bill No, 951 regatdingthc'.liabilityofowners ofunimproved lands for
personal orproperty damage that occurs outsidethe land owner's propertyhoundary that occurs
due to naturally occurring events on theunitnproved land.

Very truly yours,

~CARRlEKS. OKlNAGA ' ,', '

CorporatiQn COWISel

CKSO:rdl



William P. Kenai
Mayor

Lincoln S.T. Ashida
Corporation Counsel

Katherine A. Garson
Assistant Corporation

Counsel

COUNTY OF HAWAI'I
OFFICE OF THE CORPORATION COUNSEL

101 Aupuni Street. Suite 325 • Hilo. Hawaii 9672G-4262 • (808) 961-8251 • Fax (808) 961-8622

January 30, 2009

The Honorable Ken Ito, Chair,
and Members

Committee on Water, Land and Ocean Resources
Hawai'i State Capitol
415 South Beretania Street
Honolulu, Hawai'i 96813

Dear Chair Ito and Members of the Committee:

Re: Testimony in Support of House Bill No. 951
Hearing: Monday, February 2, 2009, at 9:00 a.m.
Conference Room 325

The purpose of House Bill 951 is to relieve a landowner for any damage, injury,
or harm to persons or property outside the boundaries of the landowner's land caused
by naturally occurring land failures originating on unimproved land. We support House
Bill 951 for several reasons. First, it 'clarifies the landowner's duties when naturally
occurring land failures originates on unimproved land. Second, the County of Hawai'i
("County") has authority over substantial acreages of unimproved land and it is not
always possible to provide signage that warns people of possible dangers. And, third.
consequently, this protects our County, who owns or purchases unimproved land, from
unnecessary and costly litigation.

If the committee is considering passage of this measure, the County would like to
amend the definition "minor alterations" in Section 663-c(2). The definition should be
amended to include "the installation or maintenance of fences, trails, pathways or
drainage facilities."

Hawafi County is an Equal Opportunity Employer and Provider
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The Honorable Ken Ito, Chair
and Members

Committee on Water, Land and Ocean Resources
January 30,2009
Page 2

Thank you for your consideration of our testimony.

Sincerely,

~~>---
JOS~LAMELA
Deputy Corporation Counsel,
Litigation Supervisor
County of Hawai'i

JKK:fc

c via email only: Kevin Dayton, Executive Assistant
Warren Lee, Director of Public Works
Robert A. Fitzgerald, Director of Parks and Recreation
Bobby-Jean Leithead-Todd, Deputy Director of Environmental

-Management
Daryn Arai, Acting Planning Director



KAMEHAMEHA SCHOOLS

WRITTEN TESTIMONY TO THE HOUSE COMMITTEE ON
WATER, LAND, & OCEAN RESOURCES

By
Kelly LaPorte, Outside Counsel for the Kamehameha Schools

Hearing Date: Monday, February 2, 2009
9:00 a.m., House Conference Room 32S

Friday, January 30, 2009

TO: Representative Ken Ito, Chair
Representative Sharon E. Har, Vice Chair
Members ofthe Committee on Water, Land, & Ocean Resources

SUBJECT: Support ofRB. No. 9S I - Relating to Landowner Liability for Natural Conditions.

My name is Kelly LaPorte, and I am outside counsel for the Kamehameha Schools. I am
providing this testimony in support of RB. No. 9S 1 relating to landowner liability for natural
conditions. This Bill codifies common law that protects State, County and private landowners
who have not altered the natural condition of their land.

This Bill provides clarity with respect to liability from naturally occurring dangers,
insulating up-slope landowners who have not altered the natural environment on their property,
and is consistent with both common law and the Restatement of the Law of Torts. In two recent
court cases involving a rockfall, Onishi v. Vaughan, and a massive mud and boulder slide,
Makaha Valley Towers v. Board of Water Supply, after substantial litigation, the First Circuit
Court in both instances acknowledged the applicability of this law when no artificial
improvements have been constructed to create any additional risk. We have attached copies of
the Hawai'i Revised Statute section that adopts common law, the treatises that restate this law,
and the order in the Onishi case.

By codifying common law, this Bill provides certainty in Hawai'i law for natural
conditions that exist on unaltered lands. Further, by expressly allowing minor improvements on
land, it allows a reasonable use of natural land without triggering additional responsibilities.
Expressly allowing minor improvements such as utility poles provides benefits to the community
at large or, in the case of protective fences or warning signage, enhances safety. Importantly, the
provision in this Bill that allows other, specified minor alterations of land, such as the removal of
potentially dangerous natural conditions such as boulders or rocks, allows voluntary acts
undertaken by either the landowner or owners of neighboring property without increasing the risk
of liability.

567 South King Street - Honolulu, Hawai'i 96813-3036- Phone 808-523-6200

Founded and Endowed by the Legacy of Princess Bernice Pauahi Bishop
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Representative Ken Ito, Chair
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This is essentially a Good Samaritan provIsIon that will encourage cooperation in
voluntarily undertaking such measures intended to enhance safety. In the absence of this
provision, a landowner may be reluctant to remove or alter any natural condition or allow others
to come onto the land to do the same for fear of losing protection afforded by the common law.

By expressly allowing minor alterations of the land, such as allowing recreational visitors
like day hikers on a hiking path, this similarly promotes the reasonable use and enjoyment of
natural land, without losing the protection of this law. The Hawai'i legislature has already
deemed this an important public policy in its enactment of Chapter 520, which purpose is to
"encourage owners of land to make land ... available to the public for recreational purposes by
limiting their liability towards person entering thereon for such purposes." This Bill is consistent
with this purpose.

In the absence of this Bill, landowners who, to date, have kept their land in a natural
condition will possess a disincentive to keep the land in its unaltered state because of potential
liabilities. Instead, these landowners possess an incentive to either develop the land or sell it to
third parties for development. To the extent that the State, Counties, and Public Land Trusts
acquire unaltered land for preservation and conservation purposes, this Bill protects them.
Passage of this Bill will promote sustainable communities by encouraging the retention of natural
lands, while at the same time protecting consumers by fostering proper planning and
consideration of appropriate safeguards. We have attached a table explaining the basis for each
of the foregoing provisions and its practical application.

In sum, landowners - both private and government - should be insulated from liability
from any damage as a result of the natural condition of the land as recognized by common law,
and should be encouraged to allow limited, reasonable use of their natural lands and to voluntarily
reduce risk of rockfalls without losing this protection. Kamehameha Schools respectfully
requests that you pass this important Bill.
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H.B. No. 951
Relating to landowner liability for natural conditions.

Benefits of statute

Provides certainty in the law regarding obligations for natural conditions that exist on unaltered land:

~ Expressly allows minor improvements on land such as erecting utility pole and signs without triggering additional obligations.

~ Expressly provides exception for specific, minor alterations of land taken for preservation or prudent management of land.

~ Avoids unnecessary litigation with respect to passive landowners who do not alter natural state of land.

~ Protects consumers by fostering proper planning and consideration of safeguards in risk-creating activities outside the land.

Encourages sustainability of communities:

~ Encourages retention of natural land within developed areas.

o In the absence of statute, owners of natural land possess:

• disincentive to retain land in natural state because of potential liabilities from naturally occurring land failures; and

• incentive to either develop natural land or sell natural land to third parties for development.

~ Allows modest recreational activities (walking, hiking) on natural land without creating additional obligations of landowner.

Encourages voluntary measures to reduce risks of naturally occurring land failures without triggering additional obligations.

Encourages prudent land management practices such as plantings and weed, brush, and tree removal without triggering liability.



Lan2ua2e Basis for Provision Practical Application
§663-B Land failure on unimproved This codifies common law, which is Under this common law rule, if the
land caused by natural condition; adopted in Hawaii under HRS § 1-1, and is landowner does not create any condition
liability. consistent with the Restatement (Second) that creates a risk of harm to others outside

A landowner shall not be liable for any of Torts § 363 as to "natural conditions," the land caused by a naturally occurring

damage, injury, or harm to persons or and expressly applies it to landowners. land failure, the landowner has no

property outside the boundaries of such
affinnative duty to remedy conditions on

land caused by any naturally occurring
the property of purely natural origin.

land failure originating on unimproved The First Circuit Court recognized and
land. applied this common law rule in 2005 in

the Onishi lawsuit. This rule did not alter
the outcome in that case, however, because
the court held that the factual issue of
whether artificial conditions (i.e., non-
natural conditions created by upslope City
roadway, drainage culvert, or privately
owned driveway that diverted water)
caused the rockfall would have to be
detennined by a jury. Given these
substantial alterations of the land in
Onishi, the proposed statute would not
have provided immunity to landowners
because the land was improved (not
"unimproved").

This provision does not alter any
obligations that a landowner may have to
persons on that landowner's property, such
as the State's duty to warn visitors to the
Sacred Falls State Park that the First
Circuit Court held was violated following
the 1999 rockfall that killed and injured
visitors to the public park.

2



§663-C Natural condition. For pmposes This provides clarity and certainty in the An owner of unimproved land may erect
of this part, the natural condition of land application of the law by expressly signage on the land that warns visitors of
exists and shall not be considered altered providing that minor improvements placed dangers that may exist on the land, or may
or improved notwithstanding that the on unimproved land that are not likely to provide easements to allow electrical or
following has occurred: (I) Minor increase the risk of naturally occurring telephone companies to place utility poles
improvements, induding the installation or land failures will not trigger an affinnative that provide service to the public, without
maintenance of utility poles and signage; duty upon landowners to remedy fear that doing so would trigger additional

conditions on the property of purely obligations to remediate any conditions
natural origin. unrelated to such improvements. In the

absence of allowing for such minor
improvements to be placed on natural land,
landowners may refuse to install minor
improvements that are intended to
safeguard against dangers within the land.
Further, this may restrict the availability of
land needed by utilities to provide service
to the public.

(2) Minor alterations undertaken for the This similarly provides clarity and An owner may make minor alterations to
preservation or prudent management of the certainty in the application of the law by natural land, such as unpaved trails or
unimproved land, including the installation expressly providing that minor alterations paths or installing fences to protect a
or maintenance of fences, trails, or undertaken on unimproved land for watershed area, that are used for
pathways; (3) Maintenance activities, preservation or maintenance purposes will management of the land, or allow visitors
including forest plantings and weed, brush, not trigger an affinnative duty upon to traverse the land for recreational
boulder, or tree removal; or landowners to remedy conditions on the pmposes such as hiking with minimal

property of purely natural origin. disturbance to the natural conditions,
without losing protection of this law. This
promotes the reasonable use of the land
that is unlikely to create additional danger
of land failures, and allows the visitation of
natural land without creating additional
liabilities.

3



(4) The removal or securing of rocks or An owner of unimproved land may also
boulders undertaken to reduce risk to volunteer to remove rocks or boulders that
downslope properties. may pose a danger to others outside the

land without triggering a duty to remedy
all other conditions of purely natural
origin, or allow downslope residents to do
the same without creating additional duties
owed to downslope residents. Essentially,
this encourages Good Samaritan acts
without increasing liability. In the absence
of this provision, a landowner may be
reluctant to undertake any minor
alterations that are intended to reduce risk
because of a fear of losing immunity under
the common law rule.

ImanageDB: 1006488.1
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§ 1-1 GENERAL PROVISIONS § 1-1

§ I-I. Common law of the State; exceptions.

The common law of England, 8.8 ascertained by English and American
decisions, is declared to be the common law of the State of Hawaii in all cases,
except as otherwise expressly provided by the Constitution or laws of the
United States, or by the laws of the State, or fixed by Hawaiian judicial
precedent, or established by Hawaiian usage; provided that no person shall be
subject to criminal proceedings except as provided by the written laws of the
United States or of the State. [L 1892, c 57, § 5; am. L 1903, C 32, § 2; RL 1925,
§ 1; RL 1935, § 1; RL 1945, § 1; RL 1955, § 1-1; HRS § 1-1]
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390 OWNERS AND OCCUPIERS OF LAND Ch. 10

be the misrepresentation as to the character
of the property.-

Natural Conditiom
The one important limitation upon the re­

sponsibility of the possessor of land to those
outside of his premises has been the tradi­
tional rule, of both the English and the
American courts, that he is under no affirm­
ative duty to remedy conditions of purely
natural origin upon his land, althouKh they
may be highly dangerous or inconvenient to
his neighbors.~ The origin of this, in both
countries, lay in an early day when much
land, in fact most, waa unsettled or unculti­
vated, and the burden of inspecting it and
putting it in safe condition would have been
not only unduly onerous, but out of aU pro­
portion to any hann likely to result. Thua it
haa been held that the landowner is not Iia-

•. See intra. I 6l.

.... Seeoed Restatement of Tona.!t :i83. See Noel.
NuiAnce. from Land In Ita Natura! Condition. 1948. f~
HItY.L.ReY.772; Goodhart, Liability for Thinp Natu·
rally on the Land. 1930. 4 Camb.U. 13.

41. Roberta v. Harriaon. ltt9'7. 101 Ga. 773. 28 8.8.
996-

-&1. Pontardawe R. D. C. v. Moore-Gwynn. (1929)1
Ch. 656. But see Sprecher v. Adamaon Companietl.
1981. 30 CaI.3d 358. 178 CaJ.Rptr. 783. fl36 P.2d 1121
(duty of dill care to prevent Iandallde).

41. See supra. note 26•

.u. Gil" v. Walk.r. 1890. 24 Q.B.D. 668 tthiatJes);
ct. Salmon Y. Delaw..... 1... W. R. ('.0.• HI76.38 N.J.L.
5 (leavea); Lanaer Y. Goode. 1911, 21 N.D. 462. lat
N.W. 258 lwild muatard).

46. Bndy v. Warren. (1909) 2 Ir.Rep. 6S'l; Steam
v. Pl'entia BI'OII•• (1919) 1 K.B. 394; Seaboard Air Line
Railroad CAl. v. Riehmond-P.t.enbu.... Tumpike Author­
ity. 1961. 202 Va. 1029. 121 S.E.2d 499 (pilleons); Me...
riam v. McConnell, 1961. :n III.App.:!d 241, 175 N.E.2d
298lbox eldtr bup). Nor. perhapll. for honea kept by
a tenant. Blake v. Dunn Farm", lne.• 1980, _ Ind.
_. 4l1l N.E.2d 560. Contra. perhapa. for honea kept
by an employ... See Miaterek v. WaahinKton Mineral
Producta. Inc.• 19715. lID Wn.2d 166, 531 P.:!d 805. Cf.
Weber v. Madison, Iowa 1977, 251 N.W.2d :i23 IJCftSe);
Kin, v. Blue Mountain Forest A_iation, 1906. 100
N.H. 212. 128 A.:!d 151 lwild Pnallllian boar, (ourth ur
filth generation from original imporla).

.... See Keys v. Romley, 1966, 64 Cal.2d 396. rIO Cal.
Rptr. 273.412 P.2d 529; Mohr v. Gault. 1XfiO, 10 Wia.
513; Livezey v. Schmidt. IM96. 96 Ky. 441,29 S.W. 25.

~7. Rockafello... v. Rockwell City, Iowa 1974, 217
N.W.2d 246; Bailey Y. Blacker. 19'19, 267 MlIIIII. 73, Hili

ble for the existence of a foul swamp," for
falling rocks,I2 for uncut weeds obstructing
the view of motorists at an interseetion,13 for
thistles growing on his land, II (or harm done
by indigenous animals, II or (or the normal,
natural flow of surface water." Closely al­
lied to this is the Kenerally accepted holding
that an abutting owner is under no duty to
remove ice and snow which has fallen upon
his own land or upon the highway.'T

On the other hand, if the occupier has him­
self altered the condition o( the premises. as
by ereeting a structure which discharges
water upon the sidewalk,lII setting up a park­
ing lot upon which water will colleet, It weak­
ening rocks by the construction of a high­
way," damming a stream so that it forms a
malarial pond," planting a row of trees next
to the highway,U digging out part of a hill,u
or piling sand or plowing a field so that the

N.E. 699: Moore Y. Gad8den. 1881.87 N.Y. 1W. Ord~

nancea requirinlC the property owner to remove snow
and ice uaually are c:onatrultd to impoee no duty to any
private individual. See ~upn. !t :i6.

..8. See Leahan v. ('AlC!hru. 1901. ITS M.... 006. fiO
N.E. :J82; Tremblay v. Hannony Mil... 19O'l. 17l N.Y.
!i98, 64 N.E. flOl; UpdeltJ'llff v. City of Ottum..... 19'8,
210 Iowa 382. :raJ N.W. 9'lS. Note, 1m. 21 Minn.L.
Rev. 708, 713: cr. Harria v. ThoropNn. Ky.llJ73. 497
S.W.2d 422 Ibroken water pipe rauHd ice un 1'OlId).
But lee North Little Rock Tranllportation Co. v.
Finkbeiner, 1967.248 Ark. !i9lJ, 420 S.W.2d 8'74 IFinky
not Uabkt for waUtr in ..treet trom IIprinkler lIystem•.

II. Moore v. Standard Paint .t G1... ('.0. of Pu~blo.

1960. 146 Culo. 151. :168 P.2d 33. But IllMl Willlal1lll v.
United Statea. E.D.Pa.198I, !ilY7 F.Supp. 121 (no llabil..
ty. under "hilla and ridK.... doctrine. for 1I1ippery ..heel
of ice with no ridg_ or ektvationa in parkinl( lot).

$I. McCarthy v. Ference. 1948, :m8 Pa. 4H5, 5S A.2d
49.

IU. Mil.. v. Hall, N.Y.I832. 9 Wend. :nfi; Towalip
Falla Power Co. v. Sima. 1909, " Ul&.App. 749, a5 S.E.
1444. Cf. AndrewII v. Andl't!wa. 19M, 242 N.C. :JlI2, H8
S.8.2d H8 lartirlCil&I pond c.'Oll«tinl( wild lC~ae, which
dellb'oyed vlaintitrll cropa•.

52. Coates Y. Chinn. 19fi8, 51 (;al.2d :«14, :m2 P.2d
2MB (CUltiVllted trew). Accurd. WiRher v. Fowler, 1970,
7 CaJ.App.:id l!'l.'i. ~ Cal.Rptr. f)/42lmaintJUninlC hedlC").
Ct. Crowhul'llt v. Amel'llham Buril&1 Board, IH78...
Exc:h.Div. 5. 48 W.Ex. 109 IplantinK poiaonoua trees
near boundary line). But there may tM! no liability (or
I11tirely failing to cut weeds. See !lupra. note 25.

53. Fllbbri v. ReJ{ia Forcier. lne.• 1975, 114 R.I. 207.
:~IO A.2d H07.
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§ 363 TORTS. SECOND CIa. 13

§ 363. Natural Conditlou
(1) Except as stated In Subsection (2), neither a ,0..
8e8IOr of land, nor a vendor, leuor, or other transferor,
is Hable for physical harm eaused to others outside of the
laDd by a natural condition of the land.
(2.) A po8IIessor of land in an urban area Is subjeet to
HabIBty to persons uina a public hiahway for physical
harm resultlnl' from his laDure to exercise reasonable
eare to prevent an unreasonable risk of harm arisin.
from the condition of trees OR the land near the high­
way.

See Reporter's Notes.
Caveat:

The Institute expresses no opinion as to whether the rule
stated in Subsection (2) may not apply to the posseasor of land
in a rural area.

Comment:
a. The rule stated in Subsection (1) applies although the

possessor, vendor, or lessor recognizes or should recognize that
the natural condition involves a risk of physical harm to persons
outside the land. Except under the circumstances in Subsec:tioD
(2) of this Section, this is true although there is a strong prob­
ability that the natural condition wiD cause serious harm and the
labor or expense Jleeess&ry to make the condition reasonably
sate is slight.

b. Mea.ning 0/ "1I4turfSl condition o/14nd." "Natural con­
dition of the land" is used to indicate that the condition of
land haa not been changed by any act of a human being, whether
the possessor or any of hi, predecessors in possession, or a third
person dealin.. with the land either with or without the consent
of the then poBSe880r. It is also used to include the natural
growth of trees, weeds, and other vegetation upon land not
artificially made receptive to them. On the other hand, a struc­
ture erected upon land is a non-natural or artificial condition,
as are trees or plants planted or preserved, and changes in the
surface by excavation or filling, irrespective of whether they
are harmful in themselves or become so only because of the
subsequent operation of natural forces.

c. Privilege 0/ public 4uthoritiew to remove danger. The
fact that a possessor of land is not subject to liability for natural

........-.sa fa~. -otH, Go.n ('tta....... Ozoa aet......

268 (I a.ta~*fill Todil UJ





Under the common
law as adopted in
the State of Hawaii
and as reflected in
the Restatement2d,
Torts: 1) A real
prope·rtyowner
owes no duty with
respect to natural
conditions on his
property; ....
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TESTIMONY OF ROBERT TOYOFUKU ON BEHALF OF THE HAWAll
ASSOCIATION FOR JUSTICE (HAJ) formerly known as the CONSUMER

LAWYERS OF HAWAII (CLH) IN OPPOSITION TO H.B. NO. 951, RELATING
TO LANDOWNER LIABILITY

February 2, 2009

To: Chairman Ken Ito and Members of the House Committee on Water, Land, & Ocean
Resources:

My name is Bob Toyofuku and I am testifying on behalf of the Hawaii

Association for Justice (HAJ) formerly known as Consumer Lawyers of Hawaii in

opposition to H.B. No. 951.

The purpose of this bill is to provide all public and private landowners with

absolute immunity from any injury to person or property caused by any land failure on

unimproved land if a natural condition causes the "land failure".

The preamble to the substantive provisions of the bill states that public and

private landowners lack sufficient resources to protect society against every risk and to

provide compensation for every injury caused by natural hazards. Public and private

landowners are liable only when they have a duty to any third person who may be

injured. That duty is to follow a standard of care that a reasonable person must use under

the circumstances to prevent harm to others. This is the essence of the concept of

negligence in tort law. In other words, the public and private landowner must not act in a

negligent manner. There is no legal obligation that a landowner protects against every

risk or be liable for every injury.

A major flaw with this bill is that gives immunity for conditions that can and

should be remedied to avoid reasonably preventable injury or death to innocent citizens.

HAJ has always maintained that proponents of an immunity bill should at least



provide the legislature with the data that clearly indicates the number and type of lawsuits

that have been filed against public and private landowners of unimproved lands for

personal injuries or property damage that have occurred on such unimproved land due to

natural conditions, any resulting judgment against the landowner, and the circumstances

under which the landowner was found to be negligent. The state already has substantial

protection from liability in connection with natural conditions on unimproved lands under

Act 82. We have always maintained that the legislature should have all of the facts and

data before a major shift in public policy is made. This bill is not in the public interest

and would be creating bad public policy.

Thank you for the opportunity to testify on this bill. HAl respectfully requests

that this bill be held in committee.


