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The Office of Hawaiian Affairs supports HB 1487 with amendments.

The Department of Public Safety reports that Native Hawaiians
overwhelmingly comprise thirty-nine percent of the prison
population. Data shows that Native Hawaiians are arrested less
than Caucasians, and yet, they are sentenced more than
Caucasians, and other ethnic groups.

Why are Native Hawaiians over-represented in prison? Hawaii State
policies may be racially biased as it imprisons large numbers of
Native Hawaiians. On the United States continent, African
Americans and Latinos are also over-represented in prisons.
Claims of racial disparities can be found in the Justice Policy
Institute, The Vortex, and Barack Obama and Joe Biden,
Strengthening Our Civil Rights and Criminal Justice Laws. These
publications urge for national and state policy reform to an
overwhelming, over-crowded, prejudice criminal justice system.

The proposed study will help uncover the root cause of over-
imprisonment. A study is imperative to gather necessary data to
accurately assess the criminal justice system. The study is also
vital to identify improvements needed for programming services,
developing alternative rehabilitation programs, reducing
recidivism rates, and effective cost-savings policy reform. With
accountable data, the study can produce clear recommendations for
mandatory minimums, the three strike laws, drug laws, and
community re-entry programming. This information is greatly
needed for legislation, law makers, and advocates.

When a Hawaiian person is jailed or imprisoned, the impact of
incarceration extends far into families and communities. Keiki
are left without their natural caregivers, kupuna must now care
for their grandchildren, and the community loses its vitality of
productive citizenship. In short, Hawaii’s culture begins to
deteriorate as its people become displaced, hidden, and removed
from its environment.

Similar to HB 1487, OHA introduced HCR 27 to conduct a study of
the disparate treatment in Hawaii’s criminal justice system. We
would prefer the language of HCR 27 to be considered. First,
allow OHA to use its discretion to allow appropriate agencies and
organizations not listed to participate in the study. Second,
request that all agencies involved in Hawaii’s criminal justice



system, provide full cooperation and relevant data to OHA, and
its consultants for the planning and implementation of the study.

OHA would like to support HB 1487 with amendments. Mahalo nui loa
for allowing us to provide testimony.



AMERICAN CIVIL LIBERTIES UNION

of HAWAL'L
Via E-mail: PBSTestimony@Capitol.hawaii.gov
Committee: Committee on Public Safety
Hearing Date/Time: Thursday, February 5, 2009, 9:15 a.m.
Place: Room 309
Re: Testimony of the ACLU of Hawaii in Support of HB 1487, Relating to
Public Safety

Dear Chair Hanohano and Members of the Committee on Public Safety:

The American Civil Liberties Union of Hawaii (“ACLU of Hawaii”) writes in strong
support of HB 1487, which requires the Office of Hawaiian Affairs to conduct a study on the
disparate treatment of native Hawaiians and other groups in Hawaii’s criminal justice system.

As evidenced in a recent informational briefing, native Hawaiians are disproportionately
represented in prison. Studying the reasons why these disparities exist is the first step towards
ensuring that our criminal justice system operates in an even-handed and objective manner.

Among other things, this study will help lawmakers identify subjective, rather than
objective, points of decision-making in law enforcement.! Differences in incarceration may have
their inception because of differences in law enforcement officers’ decisions to arrest an
individual or issue a warning; detain the individual or let the individual go free; prosecute the
individual for all crimes, lesser-included offenses, or no crimes at all. Differences could arise in
the types of sentences sought (probation, community custody, or incarceration). Differences can
arise in sentencing reports, transfer decisions, and availability of prison-based programs.
Examining these points of disparity — and then taking concrete steps to make law enforcement
decision-making as objective as possible — has reduced racial disparities in other jurisdictions
and can do so here in Hawaii.

The mission of the ACLU of Hawaii is to protect the fundamental freedoms enshrined in
the U.S. and State Constitutions. The ACLU of Hawaii fulfills this through legislative, litigation,

! See, e.g., Building Blocks for Youth Initiative, No Turning Back Summary: Promising Approaches to Reducing
Racial and Ethnic Disparities Affecting Youth of Color in the Justice System (2005), available at
glttp://www.buildingblocksforyouth.org/notumingback/ntb_summary.pdf.

See id.

American Civil Liberties Union of Hawai'i
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and public education programs statewide. The ACLU of Hawaii is a non-partisan and private
non-profit organization that provides its services at no cost to the public and does not accept
government funds. The ACLU of Hawaii has been serving Hawaii for over 40 years.

Thank you for this opportunity to testify.

Sincerely,

B2 e

Daniel M. Gluck
Senior Staff Attorney
ACLU of Hawaii

American Civil Liberties Union of Hawai'i
P.O. Box 3410

Honolulu, Hawai'i 96801

T: 808.522-5900

F: 808.522-5909

E: office@acluhawaii.org
www.acluhawaii.org



TO: COMMITTEE ON PUBLIC SAFETY
Rep. Faye Hanohano, Chair
Rep. Henry Aquino, Vice Chair
Thursday, February 5, 2009
9:15 AM
Room 309, Hawaii State Capitol

RE: Testimony in Support of HB 1487 — Disparate Treatment

FROM: African American Lawyers Association
1188 Bishop Street, Suite 1909, Honolulu, Hawaii 96813

Dear Representative Hanohano:

My name is attorney Daphne Barbee-Wooten representing the African American Lawyers
Association (AALA). AALA supports SB 214 relating to racial impact statements. Racial
disparities in the prison is no joke. It is very real. Nationwide there is disproportionate black
males incarcerated than in the public at large, close to 50%. In Hawaii, there is a disproportionate
of Hawaiians incarcerated. Some states such as Oregon and lowa have already introduced racial
impact statements which alert the criminal justice system to this problem of racial disparity. See
attached articles, “Racial Impact Statements: Changing Politics to Address Disparities” and “The
Sentencing Project”. We only ask that instead of just focusing on Native Hawaiians, that all other
racial groups such as African American, Latinos, Japanese Americans, Chinese Americans,
Filipino Americans, and other ethnicities also be included in this reporting and study.

Dated: Honolulu, Hawaii R oA

Da;;hﬁe Barbee-Wooten
Attorney at Law



Racial Impact Statemen
CHANGING POLICIES TO ADDRESS DISPARITIES

q raaction o 4 study that found [owa topped the aa-

ron (o racial disparity i ws prison population. [owa

Governor Cher Culver in April 2008 made history
bv signing into law the nation’s first pece of legislation
to require policy makers to prepars racial impact state-
ments for proposed legislation that affects sentzncing.
probation. or pavele policies. [n signing the bill. Gov
Culver noted that “[ am committed to making sure gov-
arnment at all levels reflects our shared values of fairness
and justice.” In the following months Cennecticut and
Wisconsin took similar acton.

These policy initatives come at a moment when the
scale of racial disparity within the criminal justics svs-
rem is truly staggering. One of every nine black males
berween the ages of 20 and 34 is incarcerated 1w prison
or jail. and one of every thrze black males born today
can axpect to do time in state or tederal prison if current
trends continue. For Hispanic males. the lifetime odds of
imprisonmenf are one in six. Rates for women are lower
overall. but the racial/ethnic disparities are similar.

The affects of high rates of wcarceration go beyond
the experience of imprisonment itself, and have broad
consequences for both the offender and the community.
A prison term results in challenges in gaining employ-
ment, reduced lifetime earnings. and restrictions on
access to various public benefits. Families of offanders
themselves experience the shame and stigma of incar-
ceration. as well as the loss of financial and emoticnal
support with a loved one behind bars. And for the com-
munity at large. the challenges of reentry result in high
rates of recidivism and the consequent costs of a bur-
Zeoning prison 3vsiem.

Thus, we are taced with twin problems in the jusuce
system. Clearlv, we need policies and practices thdt can
work affectively to promote public safaty. At the same
time. it also behooves us to find wavs to reduce the dis-
proportionate rate of incarceration for people of color.
These arz not competing goals. [f we ars successtul i
addressing crune in a proactive way, we will be able to re-

MARC MAUER & e zvacurive director of The Senrencing Projecr in
Washingion, D.C. He s the author of Race to [ncarcerate and the
roedizor of Invisibie Punistunent: The Collateral Consequencss of
Mass Imprisonment. dorft published by The New Press. He can he

contaeted AL mauerE seniencingoroject org

BY MARC MAUER
duce high imprisonment rates: conversely, by promounsg
racial justice we will increase ;onndeuce i the criminal
justice swstem and thereby aid public saferv efforts.

Reducing minority rates of confinement is 4 complex
process. These outcomes rasule from a complex set of
factors, including socioeconomic disadvantages. involve-
ment in criminal behavior. resource allocation in the
criminal justice svstem. sentencing policies. limited di-
versionary options, and biased decision making among
practtioners. We can debate the relative contribution ot
each of these factors, but there are few who would dis-
pute thar 2ach plays at least some role.

The premise behind racial impact statements is that
policies often have unintended consequences that would
be best addressed prior to adoption of new initidtives.
[n this sense thev are similar to fiscal and environmen-
tal impact statements. Policy makers contemplating new
construction projects or soctal initianves roulinely con-
duct such assessments. which are now widely viewed as
responsible mechanisms of government.

Racial impact statements are particularly important
for criminal jusuce policy because it is exceedingly dif-
ficult to reverse sentencing po[icies once theyv have been
adopted. The classic example in this regard is the federal
crack cocaine mandatory sentencing policies. Adoptad
in 1986 and 1938, at a ume of widespraad coucern about
this new form of cocaine. the laws were hasuly passed
by Congress with virtually no discussion of their poten-
tial racial impact. Two decades later, the results are in
and thev are very sobering. More than 80 percent of the
prosecutions for crack (as opposed to powder cocaine)
offenses have been of African Americans, far out of pro-
portion to the degree that thev use the drug, and there
15 broad consensus that the penalties are overly puni-
tive. (US. Sc:ncencinv Commission. Cocaine and Federal
Sentencing Policy, May 2007.) But despite the fact that
the US. Sen:*mmg Comumission amended its guidelines
tor crack offenses in 2007, and bipartisan legislation has
been introduced in Congress to scale back the penal-
ties, the mandatory sentencing policies r2main in place
today.

Raports Offar Hard Numbers
Although in recent years thers has been mcreasmg at-
tzanon to issues of race and criminal justice, two polics
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Scope of racial impact statements
While proposed chaages 1 sentencing pelicies 4w the
most obvious dscmw -making poinit ar which unwar-
raniad racia! disparities might emerze. a host of policy
2cislons 1t oiher stages of t‘ssxlmlxul ustice ssstem can
atfect the rac E athnwe demographics of the prison pop-
wlaton as '-f\-'e:l. These include adjustments to sentencing
guidelines. “truth m senancing” and other policies that
affect length Of stay i prison. parole rzlease and rzvo-
cation policies. and “2arly ™ release mechanisms. such 43
participation inn drug trzaunent or other programs. Con-
cervably. a racwl ‘mﬁuu. statement policy could cover
ore or more of these decision-making points.

Preparation of racial impact statements

Depending on the jurisdiction, there are a vanety of
mechanisms and ageacies that could be charged with pre-
paring racial impact statements. These would include:

o Senrencing Commissions—In addiiion o the

federal svstem. 21 staces and the District of Co-
lumbia currzntly have 2 sentencing COMMISSION
that in most cases should be capable of produc-
ing racial impact statements. Generally, these
bodies have ralatively sophisticated databases of
sentancing data and trends. and usually contain
relatively complete informaiion on race. gender
and offense demographics. Some states. m\.lud-
ing North Carolina and Virginia. already main-
tain legislative requirements that their sentenc-
ing commissions produce 1mpact stalements to
project any effects of new policy on the size of
the prison population. And as described above,
the Minaesota commission has begun to pro-
duce racial impact assessments as an ourgrowth
of an intermal policy decision.

*» Budger and Fiscal Agencies—Many state legisla-
rive analysts routinely produce fiscal and other
analvses of legislatve mitiauves, and could be
delegated to produce ractal Impact statements as
well.

Departments of Correcrion—State and federal
corractions agencies now generally have sophus-
t‘cq'ed analytical tools with which they can pro-
s2 detailed foracasts of changes in prison pop-
ulations based on sentancing data and wands. To
the extent that thewr darabases conrain nforma-
tion on race and *t‘nmcirv ir is likely that they
could produce racial impact statements as well.

Policy implementation

Ractal impact statements should be viewed as a mecha-
nism to help guide the development of sound and fair
policy. but they are not an impediment to enacting

changes in the law e compo-
nent of polwy. bur
anly m comjunction with other ralevant considerations.
[n some cases. lawmalers might cecetve analyses ndicat-
ing [L‘if African Americans or other n:u..echmc groups

That 5. thes r2prasent o

the discussion rzgacding senrencing

would be disproportionately impacted by a proposed
seniencing change, but conclude thar public satfety con-
cerns override these considerations.

[n order to see how this nught nlay our n the lewisla-
tve arand. conswder tao types of proposed changes. [a
the first example. legislators ar2 contemplating 4 sentznc-
g snhancement o school zone drug laws that penalize
conduct committed within a certain distance ot a school.
The ractal impact statement provides data indicating that
African Americans would be disproportionately affected
by such a change, most likely as a result of the dispropor-
tionate atfect of these policies on the densely populated
urban areas whers African Americans ar2 more likely o
reside. [f so. then lawmakers need to assess the concern
about exacerbating racial disparity with the goal of pro-
viding grearter publ ic safety.

A key aspect of tormulating policy in this regard
relates to the breadth and effectiveness of the school
zone law. Cermainly. no one wants drug dealers peddling
narcotics to school children on the playground during
recess. But in some states, these laws also provide for
additional penalues for drug transactions between con-
senting adults that take place in the middle of the night.
Clearly. these drug sales are illegal. but should penalries
be enhanced if they will disproportionartely affect Afri-
can Americans’?

Using the public safery framework, legislators might
decide that they could avoid exacerbatng racial disparity
and promote better public satety by tailoring the law it-
self rather than the punishment. Forexample, thev could
define the statute o a more targeted way, specitically fo-
cusing on selling drugs to children on school property.
Such a policy could address legitimate concerns of the
public while also delinearing disunctions in penalties
that would not adversely affect minorty defendants.

[n a second example, coansider a legislanve proposal
to enhance mandatory sentences for robbery convictions.
An impact statement produced tor such 4 proposal might
demonstrate that African Amencans would be dbDLOpOl-
tionately affected by such a change as a result of greater
involvernent in the crime. After reviewing such documen-
tation. many Poh@‘ makers would be likaly to place the
concern tor public satety above the objective of raducing
racial disparity. and proceed with adopting the initiarive.
Bur it is also coanceivable that legislators could use this
analysis as an occasion to 2xplorz overall invesiments in
public safetv. For axample. extending the length of time
that persons convicted of robkery sty in prson clearly
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nationally.
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From: watsont@hawaii.edu

Sent: Wednesday, February 04, 2009 2:41 PM
To: PBStestimony

Cc: davidr@oha.org

Subject: Testimony in Support of HB 1487

February 5, 2009 9:15 am Room 309
Support for HB 1487
Dear Chair Hanohano and Vice Chair Aquino,

I am writing in support of HB 1487. I understand that in these difficult economic times,
funding a study requires a great deal of consideration. Yet, creating fairness and equity in
our criminal justice system would ultimately help our economic situation by reducing costs in
our criminal justice system and keeping good citizens as productive, tax paying members of
our society.

I believe the long term benefits of this study, which can be well done for a reasonable sum,
will greatly outweigh any short-term and nominal economic expense.

Making our criminal justice system fair for all members of our society is too critical an
issue to leave unaddressed any longer.

Thank you for this opportunity to testify.

Respectfully submitted,
Trisha Kehaulani Watson, JD, PhD

PO Box 61395

Honolulu, HI 96839

(808) 392-1617

Sent via BlackBerry from T-Mobile



