
TESTIMONY OF THE STATE ATTORNEY GENERAL
TWENTY-FoURm LEGISLATURE, 2008

ON THE FOU.O\VING MUSUREl
H.B. NO. 2920, RELATING TO FRAUD PREVENTION.

BEFOKETHE~

HOOSE COMMITTEE ON CONSUMER ~ROTECTION AND COMMERCE

DA.'I'E:

LOC,\.TlON:

TESTIFl£t{(S):

Wednesday, January 30, 2008TIMI!:: 2:00 PM
State Capitol Room
Deliver to: CPC Vice Chair. RQQm 315,5 caples

Mark J. Bennett, Attorney General,
or Deputy Attorney General Shari Wong

Chair Herkes and Members of the Committee:

The Department of the Attorney General supports this measure,

The purpose of this bill is to prevent notarized documents from

being altered by substituting material that was not part of the

document to which the notarial seal originally was applied. The

Department recognizes this problem but believes that the problem

should be addressed with other notary problems by taking a more

comprehensive approach such as the approach taken in H.B. No. 3053,

which was not referred to this Committee. Section 1 of H.B. No.

3053 adds four new sections to chapter 456, Hawaii Revised Statutes,

one of which is entitled "Failure to authenticate with a

certification statement. lI We believe H.B. No. 3053 adopts a more

comprehensive approach to issues relative to notaries.

This new section creates a criminal offense if a notary public

knowingly notarizes a document and fails to include a certification

that includes the: (1) date of the notarization and signature of the

notary public; (2) printed name and stamp or seal of the notary

public; (3) identification of the jurisdiction in which the notarial

act is perfor~ed; (4) identification or description of the document

being notarized, placed in close proximity to the acknowledgment or

jurat; and (5) statement of the number of pages and date of the

document. A person who commits this offense Shall be guilty of a
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misdemeanor and sentenced in accordance with chapter 706, Hawaii

Revised Statutes, except that the court shall impose a minimum

sentence of a $1,000 fine. Furthermore, a conviction under this

section shall result in the automatic revocation of the notary

public's commission. Thus, this section sets forth five explicit

elements a notary public must include in a certification statement

when notarizing a document and a criminal penalty for failure to

comply. We request that this section of H.B. No. 3053 be used in

place of section 2 of H.B. No. 2920.

We also ask that other portions of H.B. No. 3053, to the extent

allowable by this bill's title, be added to this bill. Sections 1,

2, and 3 of H.8. No. 3053 address fraud prevention by adding a

definition section to chapter 456 and creating four new criminal

offenses (in addition to the above described offense for failing to

authenticate with a certification statement). The misdemeanor

offense of failure to verify identity and a signature prohibits a

notary public from notarizing a document without first verifying t~e

identity of the signer. The misdemeanor offense of misrepresenting

a notarized document in the second degree prohibits a person,

knowing a document has been altered after it was notarized, from

submitting a document to another for reliance. It becomes a first

degree class C =elony offense if the act was committed with the

intent to mislead a p~blic servant for purposes of financial gain.

The misdemeanor offense of unauthorized practice as a notary public

prohibits a person from practicing as a notary public without first

being co~issioned by the Attorney General and completing the

process for becoming a notary public.

In addition, we ask that section 4 of H.B. No. 3053, to the

extent allowaDle by this bill's title, be added to this bill.

Section 4 of H.B. No. 3053 amends section 456-9, Hawaii Revised

Statutes, to include administrative fines and identifies six acts of

misconduct related to the prevention of fraud. Section 4 subjects a

notary public to administrative fines for failing to: (1) maintain
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only one seal or stamp; (2) surrender of seal and certificate to the

Attorney General's office within ninety days of resignation, removal

from office, or the expiration of a term ~ithout renewal; (3)

authenticate every acknowledgment or jurat with a certificate; (4)

record all notarial transactions as prescribed by section 456-16 and

applicable rules; (5) surrender record books to the Attorney General

within ninety days of the end date of the commission, resignation,

or removal from office; and (6) notify the Attorney General within

ten days after loss, misplacement, or theft of the notary public's

seal, stamp, or any record book and, in the case of theft, inform

the appropriate law enforcement agency of the theft and deliver a

copy of the law enforcement's report of the theft to the Attorney

General.

We likewise ask that s~ction 5 of H.B. No. 3053 be added to

this bill as that section amends ~ection 456-9.5(a), Hawaii Revised

Statutes, to include the deposit of administrative fines related to

fraud prevention into the notary public revolving fund.

We respectf~lly request passage of this measure with our

additions. Attached for your convenience is a copy of H.B. No. 3053

with those parts we suggest be added to this bill highlighted.

Testimony of the Depa.rt:ment of the Attomey General
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HB3053

HOUSE OF REPRESENTATIVES
TVVENTY-FOURTH LEGISLATURE, 2008
STATE OF HAWAII

Page2oflO

H.B. NO. 3053

A BILL FOR AN ACT

RELATING TO NOTARIES PUBLIC.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 456, Hawaii Revised Statutes, is amended by

adding fou~ new sections to be appropriately designated and to read

as follows:

"~45~,,:,,_ Definitions. As used in th.:i;.!? chapter, unless the

context requires o!herwise:

"Alter" means t9_,,s:hange by means of erasure, oblite:;:.ation,

deletion, insertioIl,.. of new content, or transposition of. content.

"Personal"' y knowing" means hav~.D-g an acquaintance, derived from

association with th~ .. individual, which establishes.~he individual's

iq,en.tity with at least a reasonabJ.§:.. certainty.

"Proo~.,.qf the signer's signature and id§.!lti ty" shall be

evidenced by production ot...'? current identification card~or document

issued by th~ Un~ted States, this State, any oth~r state, or a

national g~yernment that contains the bearef's photograph and

signature.

~,~.~§-=-- Powers and. duties of the attorney general. In addition

to any other power~__ .and duties authori zed by law, the attoEE.§Y.

general shall hay~_.,all powers necessary or convenient to effectuate

the purposes of this chaoter, ~~c~ggingT. without limitation, the
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follow~n~ powers:

l1J_ Issue notary public co~~issions to applicants pursuant to

this chapter;

ill Ad9pt, amend, or ~epeal rules purs~pnt to chapter 91;

III Suspend_~r revoke any co~ission for any sause prescribed

by this chapter or for any violation of the rules adopted

pur~uant to this chapter l and refuse to issu~~

commissioq for any cause that ~~yld be grounds for

suspension or revocation of a commission; ,~nd

l!l Impose a~jnistrative fines for an~ cause prescribed by

this chapter or for any violation of the rules adopted

purS~8nt to this chapter.

§456'" Fa:i.1ure to X~;,ify identity and si.gnature. ..(8) A

person commits the o~fense of failure to verify identity and

signat~~~ if the person is a cornmissi9.!L~d notary public and knowingly

notarizes a document and:

J1l If ~_~~Lness to the signing of the instrument, fails to

v-erify the identit;i.9J the signer by personally knowing the

l:i9:ner or by comparing the personal appearance of the
1

~igner w~th satisfactory proof of the ~i9nerls identity; or

~ ~~ not a witness to the sigQing of the instrument l fails to

verify the identity of the signer by personally kg~winq the

~igner or by comparing the p~~sonal appearance of the

signer wi~h_~atisfactorvproof of the signer'S identity; or

fails to verify the signature of the signer by recognizing

the signature oJ..__the signer by personal familiarity with

the signature, or by __~C?mparing the signature with

satisfactory proof of the signer's signature.
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(b) Any person whq violates this._section shall be guilty of a
.~

~isdemeanor and shall be sentenced in accorda~~e with chapter~

except that_ the court shall. impose a minimum sentence of a fine of

$1.,-.000.

j~) A conviction under this section ~hall result in the

autornat~.~ revocation of _the notary public I s commission.

§456- Fai~ure to authent.icate"with a c:erti.ficatio~

statemen.'~..-!- (a) A. person_.commits the offense .9.f failure to

authenticate with a certification ~tatement if the persop is a

commissioned notary pUblic and.~nowingly notarizes a document and

fails to inclug~. any of the followinq i~~~e notary certificati~~~

Jll Date of notarizatio~ and signature of the notary public;

~ The R~inted name and stamp or seal ~i. the notary public;

III Ident~~ication of the jurisdiction in which the notarial

act is performed;

l!l Iden~j_fication or description of the document being

notarized, placed in close~proximity to the acknowled~ent

or jurat; and

J2l A stateme~t of the number of pages and date of the

document.

(b) Any perso~ who violates this secti~n shall be guilty ot a

misdemeanor and 3 hall be sentenced in ~~cordance with cha~ter 706,

e~sept that the court shall impose a minimum ~entence of a fine of

$1, 000.

lfl-~A conviction under t~~~ section shall result ~n the

automatic revoc~.t:ion of the notary public's commission."

SECTION 2. Chapter 710, Ha~aii Revised Statutes, is amended by

adding to part v two new sections to be appropriately designated and
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',I

to read as follows:

"§'10-~ Misrepres~ti.ng a no't.arized document in the first

degree. (1) A E~rson commits ~he offense of ~~srepresenting ~

potarized 'd9~ument in the first degree if the person submits or

invites relianc~. on a document that the person knOWS has been altered

aft~r the document_had been notari~§d by a notary public in this or

any other_ j urisdiction, and_:..

ill The offeIl$e was committed wi'l;.-h-_' ntent to mislead e--.,.Qyblic

servant; or

lQl The offense was committed for. Eurpose of commercial or

private financial gain.

(2) Mi§representing a notarized document in the first degree is

a class C felony.

§710-B ~srepresen~il1g a notar;zed dooument in the second

degree. (1) A Eer~,on commits the offense of misrepresenting a

notarized dgcument in the second degree if, with~~ntent to mislead

~nother, the person submiis or invites reliance on a doc~ent that

the ~r~?p knows has been altered after the document hact been

notarized by a notaEY public in this or any other,jurisdiction.

jgl Misrepresenting a ~otarized document in the second degree

is a misdemeanor _."

SECTION 3. Section 456-7, Hawaii Revised Statutes, is amended

to read as follows:

"§456-7 [Aeti& p;eeaYi'6aej p9Ra~'Iiy. rJ-e. psrs,n1: shall ~

~~is~ sf tAG QffigQ Qti &£fer B£ a6S~O te ~GrfQrm aRY suek autis6

~R~il tAs pG£SGR As; fYlly ~@~~liea wi~k SaCA ef tAQ r8qYi~9~S iR

El8:CA Qt tl:oe fSFe§".i;r;;;§" oiisci;,ieRIii ef this -ehaptiii', PRy f3SFSBn tJilflilly
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vigl~~i~~ tAis ~Q~ti8n enall ~~ fiaes Rot ~QFe tA&n ~~gQj 9K

4m?EiegA~Q ~et mo~e than~~e year, ox betR.] Unauthorized practice as

a notary pub~ic. (al A per~on commits the offense of unauthorized

practis:,~_ as a notary p~glic if the person ..1mowingly engag..§,s in or

offers to engage in any duties of the office af a notary public

without fi~st complying with ~ll of the following:

l1l B~i~g appointed and commis~ioned as a notary public by the

attorney~eneral;

(2) . filing a copy of the person '..~_...f.qmmission, an impression of

the persan'~._~eal, and a specimen of the person's official

s~nature witt. the clerk of the circuit court of the

circ~A:t_.:i!1 which the person resides; and

111 Executing an official '~~;ety bond pursuant to section 456

~

(b) Any person who violates t~is section shall be guilty of a

misdemeanor and.~h?;l be sentenced in accordance with chapter 706,

except tha~ the court shall impose a m~nim~ sentence of a fine of

$2, 00 0,. j:g,r the first offense and a fine of no less than $3,000 for

any subseque~!:._Q.ffense.

l£l Nothing in this section shall be construed to restrict or

to do away with any liability for civil damages."

SECTION 4. Section 456-9, P-awaii Re~ised Statutes, is amended

to read as follows:

"§456-9 Faes[":,,,] and adm~;nistrat.ive f.inas. (a) The attorney

general shall charge and collect the following fees for:

(1) Issuing the original commission, $40; and

(2) Renewing the commission, $40.

Notwithstanding the foregoing, the attorney general may
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establish and adjust fees pursuant to chapter 91.

[Ths fer~9gi~, feGs QG119ct~d by t~Q ~tt~~~Gy ~eR8x~l s~~ll be

Q~~~sitGd i~tg t~ RGtaries ~~SJis £evGlvi~~ f~Re establi~~6Q ay

, SQQtig~ 4~e ~'§I ~KQ9~~ tbat if taai fHad is tQX~iRa~sa, ~hQ

~Q.S§GiA~ fege shall t~Qxea~ts= BS depcsit8Q 'lith the diEQQter ef

fiAa~Q8 %S tAG credit sf tAG ~eR8ral f~nQ,J

(b) The court fees for filing a copy of a commission and for

each certificate of auttentication sholl be specified by the suprem~

court.

(c) The attornay",general may ilTlPose and collect the following

administratiye fines for a n~tary public's fa~lure to:

Jl.J Maintain a.n official seal of one type, eithef a single

engraved sea.l or a single rubber stamp facsimile seal, on

which shall be inscribed the name of the notary':..public, and

the words "nqtary public" and flState of Hawaii ft only, $20;

~ Surrer-d§~ the notary public'S seal and certificate to the

attorney geneEal within ninety days of resignatio~ removal

f~om office, or th~, expiration of a term without ren~wal,

$200;

ill A~thenticate every pcknowledgment Dr jurat with a

certificate that shall be signed and dated ~y the notary,

includ~ the printed name and official stamp or seal of the

notarYL_~dentify the j~Fisdiction in wEich the nota~~al act

is perforrned<....describe in clo§i_8 proximity to the

acknowle~gmen~ or jurat the document being n9tarized, and

state the number of pages and dat~ of the documen.~_._$500i

lil Record all of the notary public's t~ansa~tions as

prescribed by section 456-15 and applicable rules, $200;
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H133053 Page 8 aflO

121 Notify the at~orney gene~pl of a ch~nge in occupation,

residence, or emplo~ent, within thirty days of such

change, $10;

l§l Di~play signage notifying the availability of notary

service? to tr.e public, $10:

12l Offer notary services, wh.ether by app~intment only or not,

d~~ing all normal business hours of operation where the

notary ~blic is employefL $10;

~ If choosing to renew a commission, timely renew the nota;y

public ,commission by failing to submit a completed renewal

~pplication, pay the renewal fee, or comglete the

processing and filing~of a commission..for renewal by the

date of ~xpiration of t~e notary public's commission, $60;

12l Surfender the notary public's ~ecord books t~ the attorney

general within ,ninety days ot_,the end date of the

coromis~ion, resignation, or removal from office l $500: and

l1Ql Notify the attorney genera~ within ten day.s after loss~,

misElaceroent, or th~ft of the notary public's seal, stamp,

or anY,record book, ~~form the app~opriate law enforcement

~ency in the cas~, of tneft, and deliver a copy of the law

~nforcement agency's report of the theft to the attor~ev

genera.1:-.f. $20.

,(d) The, foregoing moneys .collected b~,the attorney general

pursuant t9 this section shall be deEosited into ~he notaries Eublic

'revolving_fund establisped by section _456-9.5, except that if that

'fund is terminated, the for~going moneys shall thereafter b~

de£osited with th~ director of finaQ~e to the credit of the general

fund."
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SECTION 5. Section 456-9.5, Hawaii Revised Statutes, is amended

by amending subsection (a) to read as follows:

"(a) There is established in the state treasury the notaries

public revolving fund into which shall be deposited:

(l) All fees, §-dministrative fines, charges, or other payments

received pursuant to section 456-9;

(2) Penalties and fines for viola~ions of section 456-3, 456-7,

or 456-16;

(3) Appropriations made for deposit into the notaries public

revolving fund; and

(4) Interest earned on money in the notaries public revolving

fund."

SECTION 6. Section 456-16, Hawaii Revised Statutes, is amended

to read as follows:

"§456-16 Disposit.ion of records, pena~t;y. In The records of

each notary public shall be deposited with the [effi~] department of

the attorney general upon the resignation, death, expiration of each

term of office, or removal from or abandonment of office. If any

notary public fails to comply with this section within ninety days of

the date of the resignation, expiration of any term of office, or

removal from or abandonment of office or if the [~etd~Y's] notary

public's personal representative fails to comply with this section

within ninety days of tile [BO~_Ei"S] notaxy public's death, then the

notary public or the [~o~a~y's] notafY public's personal

representative shall forfeit to the State not less than $50 nor more

than $500, in the discretion of the court, in an action brought by

the attorney general on behalf of the State .

.lb) The depar~~ent of the attorney general shall keep recor~
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$3053 Page 10 of 10

books for a per~od not less than six years after submitted by'a

notafY public, but ,thereafter may ftispose pf the record books.~

SECTION 7. In codifying the new sections added to chapter 710,

Hawaii Revised Statutes, by section 2 of this Act, the revisor of

statutes shall substitute appropriate section numbers for the letters

used in the designations of, and references to, those new sections in

this Act.

SECTION 8. Statutory material to be repealed is bracketed and

stricken. New statutory material is underscored.

SECTION 9. This Act shall take effect on July 1, 2008.

INTRODUCED BY:

BY REQUEST
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