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This bill proposes exempt aviation fuel purchased from a foreign trade zone from the state
general excise and use taxes for fuel used in inter-island travel.

The House Committee on Economic Development & Taxation amended this bill's effective
date for purposes of further discussion.

The Department of Taxation (Department) takes no position on this legislation; however
offers comments and the revenue impact.

This bill amends the foreign trade zone law regarding the exemptions from taxation that are
currently allowed. Presently, aviation fuel purchased in a foreign trade zone is exempt from state
taxation for those flights that are bound for an out-of-state or foreign destination. Because these
flights are considered within interstate or foreign commerce, taxation is exempt pursuant to federal
law.

I. SUBSTANTIVE COMMENTS.

The Department offers the following comments-

CURRENT BILL DRAFTING ACCOMPLISHES LITTLE-The draft ofthis legislation
currently maintains the status quo as written. This bill adds nothing other than an express definition
of what is considered "interstate air transportation," which is defined as transportation by air
between two places in Hawaii through a place outside Hawaii.

In general, court cases conclude that transportation from one point in a state through
international territory and back to another point in the same state is not interstate commerce.
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Therefore, the Department could still interpret this current bill to preclude the exemption because an
inter-island flight may not be flying sufficiently through a "place outside Hawaii." In short, this bill
adds additional enforcement confusion because now disputes will arise between the Department and
airlines over whether flights are sufficiently "outside Hawaii" in order to receive the exemption.
With court cases concluding that travel between points in the same state even through international
territories is not interstate commerce, this legislation will compound the problem as written.

To accomplish the intent ofthis legislation and to avoid any unnecessary confusion or
lack ofclarity, the definition of "interstate air transportation" should be amended as follows-

""Interstate air transportation" includes the transportation of passengers or property by
aircraft between two points in the State."

FTZ EXEMPTION IS MISPLACED; EXEMPTION SHOULD BE IN HRS
CHAPTERS 237 AND 238-This exemption would more properly be included in Chapter 237 and
238, Hawaii Revised Statutes-not in the foreign trade zone law, because this law applies to those
acts in foreign or interstate commerce. The provision in HRS § 212-8 is inappropriate because it
overlays an element of intrastate commerce in a chapter solely reserved for interstate or foreign
commerce. The Department believes that an exemption from the foreign trade zone in the general
excise and use tax chapters is most logical.

The Department suggests that the exemption be placed in Chapters 237 and 238. For
purposes of Chapter 237, the exemption could read:

"Amounts received from sales of aviation fuel, as defined in section 243-1,
categorized as privileged foreign merchandise, non-privileged foreign merchandise,
domestic merchandise, or zone-restricted merchandise, that is admitted into a
foreign-trade zone and purchased in a foreign-trade zone and is made directly to or is
used by a common carrier for consumption or use in air transportation between two
points in the State."

In short, the Department believes that an intrastate tax exemption has no business being
placed in Chapter 212, which relates solely to foreign and interstate commerce.

II. REVENUE IMPACT.

After considering recent additional information regarding aviation fuel sale data, it is the
Department's position that this legislation will result in a revenue loss of approximately:

• $5.1 million loss, FY2009.
• $5.3 million loss, FY201O.
• $5.5 million loss, FY2011.
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Chair Souki and Members of the Committee:

The Attorney General takes no position on this bill but brings

to your attention that this bill may be legally ambiguous.

The expressed purpose of this bill is to exempt sales of fuel

in foreign trade zone to common carriers for use in "intrastate"

transportation from general excise and use tax.

To accomplish this purpose, section 2 (page 3, lines 4 and 10)

of this bill exempts sales of aviation fuel sold from a foreign

trade zone to any common carrier for consumption or use in

"interstate" air transportation from general excise and use tax. On

page 3 at lines 10-12, the bill defines "interstate air

transportation" as "the transportation of passengers or property by

aircraft as defined in Title 49 United States Code Section

40102(25)." We assume that the bill intended to refer to Title 49

United States Code Section 40102(a) (25), which provides:

(a) General definitions. - In this part --

* * * * *
(25) "interstate air transportation" means the

transportation of passengers or property by aircraft as a
common carrier for compensation, or the transportation of
mail by aircraft -

(A) between a place in -
(i) a State, territory, or possession of

the United States and a place in the District
of Columbia or another State, territory, or
possession of the United States;
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(ii) Hawaii and another place in Hawaii
through the airspace over a place outside
Hawaii;

(iii) the District of Columbia and another
place in the District of Columbia; or

(iv) a territory or possession of the United
States and another place in the same territory
or possession; and

(B) when any part of the transportation is by
aircraft. [Emphasis added.]

As prior testimonies for this bill illustrate, there appears to

be different views on whether this definition includes inter-island

air transportation.

If the intent of this bill is to exempt common carriers from

the general excise and use taxes for fuel sold from a foreign-trade

zone for use in inter-island air transportation in Hawaii, we

recommend that the bill use a term other than "interstate air

transportation,H which is already subject to different

interpretations.
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Chair Souki and Members of the House Committee on Transportation.

Telephone: (808) 586-2362
Fax: (808) 586-2370

The Department of Business, Economic Development and Tourism supports the intent of

HB 2860 HD1, which exempts from general excise and use taxes the fuel sold from a foreign

trade zone for intrastate air transportation by common carriers.

In as much as we support the intent of HB 2860 HD1 and believe that the intrastate

carriers should have the same exemptions in general excise and use taxes as airlines traveling

out-of-state, we are concerned about the cost implications generated by this proposal.

Thank you for the opportunity to comment on HB 2860 HD 1.
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Representative Joseph M. Souki, Chair
Representative Scott Y. Nishimoto, Vice-chair

Committee on Transportation
Monday, February 11, 2008

RE: HB 2860 Relating to Taxation

Chair Souki, Vice Chair Nishimoto and Members of the Committee:

My name is Stephanie Ackerman and I am Senior Vice President, Public Relations and
Government Affairs, for Aloha Airlines. Thank you for this opportunity to testify in strong
support of HB 2860.

In the past we have urged lawmakers to act on this matter to remedy an inequity in
current state law that places an undue tax burden on Hawaii~based interisland carriers.

The existing Statute (Section 212-8) grants a General Excise and Use tax exemption to
airlines when they purchase jet fuel from the Hawaii Foreign Trade Zone for flying in
interstate or foreign commerce. This is consistent with Federal law governing foreign
trade zones and interstate commerce. However, the law is not being applied consistently
and as a result, there is discrimination against Hawaii-based air carriers. Legislation is
required to ensure that the Hawaii Department of Taxation applies the GET and use tax
exemption when airlines purchase fuel from a foreign trade zone for use in
interisland flying, which is regulated by Federal law as a form of interstate commerce.

The Commerce clause of the U.S. Constitution gives Congress sole power to regUlate
interstate commerce. The U.S. Court of Appeals, Ninth Circuit, has noted that the
boundaries of states are determined by Congress. and in the case of Hawaii, the
Statehood Act specifies that the channels between the islands of Hawaii are NOT within
the boundaries of the state.
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Furthermore, Title 49 U.S. Code. section 40102, defines "interstate air transportation" as
"the transportation of passengers or property by aircraft as a common carrier for
compensation ... between Hawaii and another place in Hawaii through the airspace over
a place outside Hawaii."

As we understand it, Federal law preempts the State from imposing GET on the sale of
fuel from a foreign trade zone when the fuel is used in interstate commerce, which
includes points within the State of Hawaii.

With that in mind. we return to the equity issue. We believe that ALL flights operated by
common carriers must be considered interstate transportation; therefore the fuel tax
exemption must apply to ALL of them.

We urge you to pass this bill to do what is fair, by clarifying and expanding the scope of
the current GET exemption to include locally based airlines. In this way. you will also be
recognizing the vital role that jnterisland airlines play in the economy of our state by
bridging our communities, and employing more than 6.500 Hawaii residents.

FEB-08-200B 03:51PM FAX:B088360303 ID:REP BROWER PAGE:003 R=94%
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RE: Testimony in support ofHB 2860 Relating to Taxation

I am Randall Cummings, an Aloha Airlines pilot, representing the Aloha Airlines Pilots' emon,
testifying in strong support ofHB 2860

Bill summa!!

Currently aviation fuel purchased in Hawaii's Foreign Trade Zone C'FTZ") for use on flights
originating in Hawaii and tenninating outside ofHawaii is exempt from state excise tax under Hawaii
Revised Statutes section 212-8. Tills exemption is consistent with the purpose of the FTZ to facilitate
international and interstate commerce. This bill proposes to extend that exemption to any aviation fuel
sold in the FTZ for use on interisland flights. Hawaii's fOIej go trade zone was established under the
provisions of 19 U.S.C. 81 a-8lu, 15 CFR 400, and 19 CFR part 146. While Hawaii's interisland
airlines do not depart the state, they nonetheless are engaged in 'interstate commerce' for the purpose of
federal regulations and federal law_

Testimony in Support

There are three stron.g reasons why this bill should be enacted into law:

First: Legally, the exemption from excise tax on airline fuel to airlines leaving the state is based on
their operation within 'interstate commerce' as it is applied to federally regulated airlines. Airlines that
complete domestic flights within the state of Hawaii are also engaged in 'interstate commerce' as it is
defined under federal law.

Second: As a matter of equity, the state department oftaxation is in a situation where it must
discriminate among Federally Regulated airlines based on whether their flights will terminate within
the state or not. lb.is results in some airlines receiving preferential treatment over others, without any
legal or policy basis.

Third: As a matter of policy, it is good policy to reduce taxes on the interisland airlines, as the airlines
provide a vital lifeline for our isla:nd state, and because higher costs resulting from the taxes have a
dramatically negative impact on Airline employees and on charities supported by the local airlines.
This polic)' argument is especially true where the taxes being applied go in to the general fund and are
not earmarked for aviation infrastructure.

I. Interisland airlines operate within 'interstate commerce' and therefore this bill is mandated by
federal law:

The state department oftaxation currently grants a G-E.T. exemption for fuel purchased within the
Foreign Trade Zone for use on flights that leave the state. This exemption is provided in accordance
with federal law mandates that State G.E.T. shall Dot interfere with the flow ofinterstate commerce.
This very issue has been litigated before the U.S. Supreme Court_ In the 1983 case ofAloha Airlines "V_

Director o/Taxation, citation 464 U.S. 7 (1983), appellants Aloha Airlines and Hawaiian AirJines
prevailed in their argument that Hawaii's G.B-T. on interisland airline tickets was in violation of
Federal. Law. Hawaii's GET on interisland tickets was found to be preempted by Federal Law and was
therefore determined to be invalid in the U.S. Supreme Court.

Page 1
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Jt is abl11ldantly clear that even though a flight may originate and terminate within the state ofHawaii,
it is nonetheless within the economic umbrella of interstate commerce, and must be treated as sllch in
every way. Indeed the only reason the federal government has the authority to regulate the airlines is
because of the limited powers granted to the federal government by the U.S. Constitution's Interstate
Commerce Clause. Conceptually one can easily see how air freight originating on the neighbor islands
and then changing planes in Honolulu for out of state destinations doe~ not suddenly become 'interstate
comroerce' the minute it changes planes in Honolulu. Passengers as well often change planes. Federal.
law does not discriminate between the part of the flight that happens within Hawaii and the part that
leaves the state. We ask the legislature to provide guidance to the state department of taxation by
enacting this law.

Extending the exemption to interstate airlines will allow the tax department to treat all airlines
egually

It is inappropriate for a state government to provide benefits to one class of uldividuals and not to
another without a policy basis for doing so. The law as it is being applied forces the tax department to
make an artificial distinction between airlines, thus conferring benefits on some, while bmdening
olhers. Without a legitimate purpose for doing so, the law is both improper and unfair.

This tax exemption will assist in stabilizing the airlines, will benefit Hawaii's airlines' 7000
employees, and will benefit the communities that these airlines serve

Most airline costs are fixed costs and are difficult or impossible to reduce. These fixed cost') include:

1. Fuel
2. Taxes and fees
3. Aircraft and equipment leases
4. Facility leases
5. Maintenance costs
6. Other miscellaneous expenses, such as food concessions, technical and LT. services, etc.

The other major airline expense is labor. Because airlines have little '\\1.gg1e room' with regards to
these costs, they routinely tum to labor for cost concessions. Over the past few years Aloha's
employees have endured a 20% pay cut. Hawaiian Airlines' employees have endured similar Cllts.

Hawaii Island Air had substantial layoffs. The tax exemption provided by this bill will help the airlines
remain viable and will reduce the pressure on the airlines to ask for wage and benefit cuts of their
employees by reducing the interisland airlines' fixed costs. It v.rill also allow the airlines to continue to
make generous charitible donations, both financial and in-kind.

The reduction in interisland airlines' -fIXed costs that will result fJ'f)m this bill's tax exemption will
benefit Hawaii's airline employees

In the words of Southwest AiIJines' former CEO Herb Kelleher, "an airline is made up ofpeople, not
airplanes-" Any reduction in taxes, whether State or Federal will directly benefit the over 7,000 people
who work for Hawaii's interisland airlines, as well as their families and dependents. It is the peculiar
nature oftlle our industry that rising costs are seldom passed on to constUIlers, and as a result. the high

Page 2
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cost of fl1el and the heavy tax. burden that air carriers shoulder are impacting the bottom line of our
local airlines. As airline employees who have sacrificed so much, we urge you to act on this measure
to help reduce fiXed costs and ensure the stability and viability of Hawaii's interisland airlines.

Public policy favors nassage of this bill

Hawaii's interisland airlines arc a vital part of Hawaii's economy. They pTovide a vital service to our
communities. The weU~being of Hawaii's airline employees is vital to our airlines. The tax exemption
provided by this bill will be good for these employees, it will be good for the interisland carriers, and it
will be good for Hawaii. This is really about treating all airlines that serve our state fairly, and taking
care ofth.e employees who work for Hawaii's interisland airlines, which ultimately provides economic
benefits for all ofHawaii. Illis is good public policy.

Page 3
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TESTIMONY SUBMITTED BEFORE THE SENATE AT THE TWENTY
FOURTH LEGISLATURE REGULAR SESSION OF 2008

Committee on Transportation
February 11, 2008

House Bill 2860 Relating to Taxation

Chair Souki, Vice Chair Nishimoto and Members of the Committee:

My name is Jason Maga. I represent the Hawaii Fueling Facilities Corporation (HFFC), which
works with the Department of Transportation and the Airlines Committee of Hawaii (ACH) on
issues affecting all three parties. HFFC is comprised of 21 air carries and owns the fueling
systems at Honolulu, Kona and Hilo airpoI1s_ HFFC is responsible for providing safe and
reliable jet fuel facilities, supply and administration to each of these locations which allow the
uninterrupted arrivals and departures of travelers to, from and within the State of Hawaii. I have
been asked to present the following testimony ill strong support on behalf ofHFFC.

Since 1969, HFFC member airlines have worked closely with the Legislature to develop a
partnership with the State of Hawaii in a way that is fair to all airlines serving the State. This
partnership is vital to ensure that we are able to meet the demands of each airpon's jet fuel
requirements, which directly effects Hawaii's economy and the airlines.

HFFC cwrently operates a Foreign-Trade Zone (FTZ) which is approved by United States
Customs. One of the reasons this zone was established was to allow airlines the benefit to
operate within the federal regulations and remain duty free. Under the current State tax laws, it
seems that there is an unfair tax balance in favor of the airlines that operate flights outside of the
State of Hawaii, but not to the airlines that provide inter-island t1ights, which are considered
interstate commerce under federal law.

Accordingly, the HFFC member airlines strongly support House Bill 2860, which would allow
the local Hawaii airlines to provide service to the people of Hawaii within a level playing field.

Thank you tor the opportunity to comment on this important matter.

Sincerely,

Jason Maga
Area General Manager
HFFC
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February 8,2008

Representative Joseph M. Souki
Chair
House Committee on Transportation
State Capitol. Room 224

RE: HB 2860 Relating to Taxation

Chair Souki, Vice Chair Nishimoto and Members of the Committee:

My name is Cannella Hernandez and I am State Director of the Hawaii Chapter of the
March of Dimes. I am testifying in support ofHB 2860.

In 2006, the March of Dimes honored Aloha Airlines with the Franklin Delano Roosevelt
Award for Distinguished Community Setvice. Aloha Airlines has long supported the
March of Dimes and many other not-for-profit organizations in Hawaii in numeroUS
ways. For example, when expectant mothers on the Neighbor Islands are in danger, and
specialized medical treatment is not available where they live, Aloha prOVides air
transportation to Oahu so they can get the care they need. There are many times when a
baby is born premature on a Neighbor Island and needs to bl;: flown to Honolulu to be
cared for at Kapi'olani Medical Center's neonatal intensive care unit. Aloha provides
tickets so that the parents can come to Honolulu and stay with their baby. Sadly) there
are times for a variety of reasons that the mother cannot come to be with her baby. Aloha
Airlines helps these babies by flying the mother's breast milk to Oahu for them. This
may sound like a small thing, but to the health of these tiny babies, there is nothing better
for them than having their mother's breast milk. Aloha has also donated tickets for
Neighbor Island families that have children with cancer to bring them here to specialists
at Kapi'olani for life saving treatment.

Aloha continues to provide free tickets to the March of Dimes staff and volunteers when
we need to travel to the neighbor islands to set up our biggest fimdraising event - March
for Babies. A practice they have done for more than 15 years. And as an incentive for
our walkers to raise money, Aloha Airlines donates tickets for us to give as prizes for
each of our five walk sites top fundraisers. They also help us raise money by putting an
Aloha Airlines team of employees who come out to support the walk and by donating
tickets to our annual ball that we include in our auction. They do not often take credit for
their community giving, but they keep on giving, in good times and bad- Their name
says it all) they always have and will continue to show much Aloha for the people of
Hawaii.
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As J understand it, Aloha and other Hawaii-based carriers are asking Hawaii's lawmakers
to remedy an inequity, by clarifying state law to extend a tax exemption that other airlines
already have. If federal law does indeed regard them as interstate carriers, and if interstate
carriers are exempt from GET on fuel purchases from the free trade zone at Honolulu
Airport, then you should act swiftly to unburden Hawaii's airlines and secure those
benefits for them.

OllT inter-island airlines have been dedicated to serving Hawaii for decades. Without the
reliable passenger and cargo service they provide, aDd the helping hand they offer to
Hawaii's people, we would all be lost. Charities depend on our local businesses to
support and fund OLl! important work in the community. When business profits deciine
due to a slowing economy and increased costs, so does a company's ability to contribute
to the organizations that help our community in time of need. Aloha Airlines is always
ready to belp when the need arises, as noted earlier - in good times and in bad - now its
time for the Aloha State to help all our local airline companies by passing HB 2860. To
help them is to help the communities we live in. I urge you to think of who we are and
what we care about, and pass House Bill 2860 to giv~ our local airlines the same benefits
already enjoyed by other airlines.

Thank you,
~? '-~~l

LU/AI'I{L&'.)Y
CarmeHa Hernandez
State Director
March ofDimes Hawaii Chapter
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Rep. Joseph M. Souki, Chair
Rep_ Scott Y. Nishimoto, Vice-chair

Committee on Transportation
Monday, February 11,2008,9 AM

RE: lIB 2860 Relating to Taxation

ALUtiA AIKLINb~ ~UKr ~UmM

Chair Souki, Vice-chair Nishimoto and Members of the Conunittee:

I am Kamuela Clemente, testifying on behalfofthe Transport Workers Union,
representing Dispatchers, Assistant Dispatchers and Crew Schedulers ofAloha Airlines.

We strongly support passage ofHB2860, which exempts interisland carriers from the
general exeise tax and use tax on sales ofaviation fuel from a foreign trade zOne for use
in interstate air transportation.

For one thing, the current law is unfair to our interisland carriers because they are
common carriers in interstate commerce jusllike the overseas carriers that already take
advantage ofthis exemption.

For another thing, we believe that interisland air transportation is interstate commerce
under federal law and should be treated equally uDder the law.

Finally I urge you to act in support of the working people of Hawaii, including our Aloha
AirllileS employees, who are so committed to serving the com.munities of our State.

Mahalo Nui Loa,

Kamuela Clemente
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Representative Joseph M. Souki, Chair
Committee on Transportation

RE: HB 2860 Relating to Taxation

Chair Souki, Vice Chair Nishimoto and Members of the Committee:

My name is Randy Kauhane and I am Assistant General Chairman of the
International Association of Machinists and Aerospace Workers (lAM) District
141 for Aloha Airlines, Hawaiian Airlines, United Airlines and Philippine Airlines,
testifying in strong support of HB 2860.

Our members are concerned that current tax law is not being applied fairly,
depriving our local Hawaii-based airlines of tax advantages enjoyed by all other
airlines flying from Hawaii.

It is not fair that airlines are granted General Excise and Use tax exemption when
they purchase jet fuel from the Hawaii Foreign Trade Zone for flying out-of-state
but airlines that fly within the State of Hawaii are denied this exemption. Under
federal law, all common use carriers in the United States, including Hawaii's
locally based airlines, are regulated by the same laws that govern interstate
commerce.

Hawaii's airlines operate under the same federal regulations. It does not seem
right that the state Taxation Department has chosen to treat some airlines one
way and others another way, when we are all engaged in interstate commerce
under federal law.

We urge you to pass House Bill 2860. Thank you.



TESTIMONY OF KEONI WAGNER ON BEHALF OF HAWAIIAN AIRLINES
IN SUPPORT OF H.B. NO. 2860, HD 1, RELATING TO TAXATION

February 11, 2008

To: Chairman Joseph M. Souki and Members of the House Committee on
Transportation:

My name is Keoni Wagner and I am the Vice President for Public Affairs for

Hawaiian Airlines presenting this testimony on behalf of Hawaiian Airlines in support of

H.B. No. 2860, HD 1.

This bill provides an exemption from state general excise and use taxes on fuel

purchased from a foreign trade zone (FTZ) and used for interisland air transportation

within the State of Hawaii. The current statute provides an exemption for fuel sold from

an FTZ to an airline which is flying in interstate commerce, that is, between states and in

particular between Hawaii and the mainland. We continue to believe that this same

exemption should apply to interisland flights and respectfully request that legislation be

passed to make this exemption more explicit.

Thank you for the opportunity to testify on this measure.

1



TO: THE HONORABLE SCOTT NISHIMOTO

FROM: JON OKUDARA

SUBJECT: H.B. 2860

Attached is a copy of a proposed H.B. 2860, H.D. 2, which address concerns raised by
the Attorney General and the Department of Taxation in their testimony, by incorporating
changes recommended by both departments.

It amends SECTION 1 to address the inconsistencies between the purpose in SECTION 1
and the body of the bill. It also incorporates the changes recommended by the Tax
Department by amending Chapters 237 and 238, instead of Chapter 212.

I am also including the testimonies submitted by the Attorney General and the
Department of Taxation. In response to the part of the Department of Taxation's
testimony that" ...court cases conclude that transportation from one point in a state
through international territory and back to another point i n the same state is not interstate
commerce," I am including Island Airlines, Inc. v. c.A.B. from the U.S. Court of
Appeals, Ninth Circuit, which held that flights between the islands of state ofHawaii
over channels between the islands are "interstate air transportation" under th e Federal
Aviation Act.

The proposed H.D. 2 has been given to Representative Souki.



H.B. NO. 2860,
PROPOSED H.D. 2

A BILL FOR AN ACT

RELATING TO TAXATION.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. The legislature finds that a healthy inter

2 island airline industry is vital to the State's economy.

3 Hawaii's inter-island airlines continue to face severe financial

4 challenges. Fuel costs in particular have skyrocketed and grown

5 volatile in recent years. In fact, for most airlines, the cost

6 of fuel has surpassed labor as the highest operating cost

7 factor.

8 Sales of fuel sold from a foreign-trade zone for use by

9 airlines traveling out-of-the-state are exempt from general

10 excise and use taxes. However, [intrastate] inter-island flights

11 are not exempt. To the extent that the Hawaii general excise and

12 use taxes [apply to intrastate flights, these taJEeS only

13 exacerbate the problem for HmJaii airlines.] are being applied

14 to inter-island flights, violates the Federal Aviation Act,

15 which includes inter-island flights in the definition of "inter-

16 state air transportation".

17 The legislature finds that exempting common carriers from

18 the general excise and use taxes for sales of fuel from a
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1 foreign trade zone for [intrastate] inter-island flights would

2 level the playing field and create a fairer market for all

3 airlines.

4 The purpose of this Act is to exempt common carriers from

5 the general excise and use taxes for fuel sold from a foreign

6 trade zone to common carriers for use in [intrastate] inter-

7 island air transportation.

8 SECTION 2. Chapter 237, Hawaii Revised Statutes, is

9 amended by adding a new section to be appropriately designated

10 and to read as follows:

11 "§237- Aviation fuel for air transportation. (a) This

12 chapter shall not apply to amounts received from the sales of

13 aviation fuel, as defined in section 243-1, categorized as

14 privileged foreign merchandise, non-privileged foreign

15 merchandise, domestic merchandise, or zone-restricted

16 merchandize, that is admitted into a foreign-trade zone and

17 purchased in a foreign-trade zone and is made directly to or is

18 used by a common carrier for consumption or use in air

19 transportation between two points in the State."

20 SECTION 3. Section 238-1, Hawaii Revised Statutes, is

21 amended by amending the definition of "use" to read:

hb2860 Proposed HD2 (AG-DoTax Changes) .doc
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"Use" (and any nounal, verbal, adjectival, adverbial, and

2 other equivalent form of the term) herein used interchangeably

3 means any use, whether the use is of such nature as to cause the

4 property, services, or contracting to be appreciably consumed or

5 not, or the keeping of the property or services for such use or

6 for sale, the exercise of any right or power over tangible or

7 intangible personal property incident to the ownership of that

8 property, and shall include control over tangible or intangible

9 property by a seller who is licensed or who should be licensed

10 under chapter 237, who directs the importation of the property

11 into the State for sale and delivery to a purchaser in the

12 State, liability and free on board (FOB) to the contrary

13 notwithstanding, regardless of where title passes, but the term

14 "use" shall not include:

15

16

17

18

19

20

21

(1) Temporary use of property, not of a perishable or

quickly consumable nature, where the property is

imported into the State for temporary use (not sale)

therein by the person importing the same and is not

intended to be, and is not, kept permanently in the

State. For example, without limiting the generality of

the foregoing language:
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3
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5

6
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8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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In the case of a contractor importing permanent

equipment for the performance of a construction

contract, with intent to remove, and who does

remove, the equipment out of the State upon

completing the contract;

In the case of moving picture films imported for

use in theaters in the State with intent or under

contract to transport the same out of the State

after completion of such use; and

In the case of a transient visitor importing an

automobile or other belongings into the State to

be used by the transient visitor while therein

but which are to be used and are removed upon the

transient visitor's departure from the State;

(2) Use by the taxpayer of property acquired by the

taxpayer solely by way of gift;

(3) Use which is limited to the receipt of articles and

the return thereof, to the person from whom acquired,

immediately or within a reasonable time either after

temporary trial or without trial;

(4) Use of goods imported into the State by the owner of a

vessel or vessels engaged in interstate or foreign
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commerce and held for and used only as ship stores for

the vessels;

(5) The use or keeping for use of household goods,

personal effects, and private automobiles imported

into the State for nonbusiness use by a person who:

(A) Acquired them in another state, territory,

district, or country;

(B) At the time of the acquisition was a bona fide

resident of another state, territory, district,

or country;

(C) Acquired the property for use outside the State;

and

(D) Made actual and substantial use thereof outside

this State;

provided that as to an article acquired less than

three months prior to the time of its importation into

the State it shall be presumed, until and unless

clearly proved to the contrary, that it was acquired

for use in the State and that its use outside the

State was not actual and substantial;

(6) The leasing or renting of any aircraft or the keeping

of any aircraft solely for leasing or renting to
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lessees or renters using the aircraft for commercial

transportation of passengers and goods or the

acquisition or importation of any such aircraft or

aircraft engines by any lessee or renter engaged in

interstate air transportation. For purposes of this

paragraph, "leasing" includes all forms of lease,

regardless of whether the lease is an operating lease

or financing lease. The definition of "interstate air

transportation" is the same as in 49 U.S.C. 40102;

The use of oceangoing vehicles for passenger or

passenger and goods transportation from one point to

another within the State as a public utility as

defined in chapter 269;

The use of material, parts, or tools imported or

purchased by a person licensed under chapter 237 which

are used for aircraft service and maintenance, or the

construction of an aircraft service and maintenance

facility as those terms are defined in section 237

24.9;

The use of services or contracting imported for resale

where the contracting or services are for resale,
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consumption, or use outside the State pursuant to

section 237-29.53(a);

(10) The use of contracting imported or purchased by a

contractor as defined in section 237-6 who is:

(A) Licensed under chapter 237;

(B) Engaged in business as a contractor; and

(C) Subject to the tax imposed under section 238-2.3;

[afiB:]

(11) The use of property, services, or contracting imported

by foreign diplomats and consular officials who are

holding cards issued or authorized by the United

States Department of State granting them an exemption

from state taxes[~]

(12) The use of aviation fuel, as defined in section 243-1,

categorized as privileged foreign merchandise, non

privileged foreign merchandise, domestic merchandise,

or zone-restricted merchandise, that is admitted into

a foreign-trade zone and is used by a common carrier

by air for consumption in air transportation between

two points in the State."
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SECTION 4. This Act shall not be construed to imply that

2 any law prior to the effective date of this Act is inconsistent

3 with this Act.

4 SECTION 5. Statutory material to be repealed is bracketed

5 and stricken. New statutory material is underscored.

6 SECTION 6. This Act shall take effect on July I, 2035.

7

8

9

10

INTRODUCED BY:-----------------
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7. Aviation ¢:::>73
Flights between islands of state of

Hawaii over ehannels between the islands
were flights over the high seas and were
subject to authority of Civil Aeronautics
Board from which airline was required
to get a federal certificate of convenience
and nece.ssity. Federal Aviation Act of
1958, §§ 101(10), (21) (a), 401(a), 1007,
49 U.S.C.A. §§ 1301(10), (21) (a), 1371
(a), 1487; 28 U.S.C.A. § 1345.

8. Commerce ¢:::>8(12)
The general principle of supremacy

of federal control over interstate and
high sea flights must prevail, over the
economic importance of interisland air
transportation to Hawaii. Federal Avia
tion Ad or'i9'58, Obi (2i) (d), 49 U.S.
C.A. § 1301(21) (a).

9. Courts <P262.4(7)
Suit for declaratory judgment and.

permanent injunction forbidding airline
from maintaining interisland flights in
state of Hawaii without procuring a fed
eral certificate of convenience and neces
sity, based on Civil Aeronautics Board's
position that airline was an air carrier
engaged in interst.ate transportation

ISLAND AIRLINES, INC. v. C. A, B.
Cite as 3:12 F.2d 735 (1965)

5. States <P12(2)
Evidence justified finding that state

of Hawaii, both in coming into union
with and in its annexation to the United
States had not considered nor insisted
that channels between the various islands
of Hawaii were historic waters acquired
by Hawaii by prescription.

v.

United States Court of Appeals
Ninth Circuit.
Oct. 29, 1965.

CIVIL AERONAUTICS BOARD,
Appellee.
No. 19752.

ISLAND AIRLINES, INC., Appellant,

4. States <P12(2)
Congress by the Hawaiian Statehood

Act did not establish the channels be
tween the islands as being within the
boundaries of the state.

8. States ~i2m
In defining limits of state bound

aries which Congress has failed to de
lineate with certainty, courts need not ig
nore international law nor the position
of the State Department.

2. States e=>12(l)
Where Congress has failed to deline

ate state boundaries with certainty, the
courts must define such limits.

I. States <P12(1)
While boundaries of a state are de

termined by Congress, and not by inter
national law, Congress in creating the
boundaries is not foreclosed from fol
lowing and adopting international law.

6. Commerce ¢:::>33(1), 47
The high seas over which interisland

flights flew while traveling among the
Suit to enjoin interisland operation various iSlands of Hawaii, were a "place"

of airline in the state of Hawaii. On re- within statute defining jurisdiction of
mand by the Court of Appeals, 9 Cir., 331 the Civil Aeronautics Board over inter
F.2d 207, the United States District state air transportation which defines
Court for the District of Haw~ii, Martin interstate commerce as transportation be-

)~ Pence, Chief Judge, 235 F.Supp. 990, en- tween points in the same state over a
, ...kred juEgment_e.moining. i!1~erislaI!.<!._..!oreigncount.ry, or hig,J:! seas as_well.lJ.-S' ..

flights and airline appealed. The Court over another state. Federal Aviation Act
of. Appeals, Barnes, Circuit Judge, held of 1958, § 101(21) (a), 49 U.S.C.A. §
that flights between islands of state of 1301(21) (a).
Hawaii over channels between the islands" See publlcanoi! Words and Phrases
were flights over high seas and subject for other judicial constructions and
to authority of Civil Aeronautics Board defi"itiolls.
from which airline was required to get
a federal certificate of convenience and
necessity.

Affirmed.

Il.';

or safety requires otherwise, no 'with.
drawal, suspension, revocation, or annul
ment of any license shall be lawful un
less, prior to the institution of agency
proceedings therefor, facts or conduct
which may warrant such action shall
have been called to the attention of the
licensee by the agency in writing and the
licensee shaH have been accorded oppor·
.tunitJLto....demonstrate. oLSChieYe_com~._... .._
pliance with all lawful requirements.
In any case in which the licensee has, in
accordance with agency rules, made
timely and sufficient application for a
renewal or a new license, no license with
reference to any activity of a continuing
nature shall expire until such applica·
tion shall have been finally determined
by the agency."

to argue that the Commission violated
this section, and we suppose they have
abandoned the point. In any event, we
hold that the Commission did not violate
Section 9 of the Administrative Proce
dure Act.

From the foregoing we conclude that
the Commission's order must be uphel!i.

Affirmed.
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on that ground, if valid under the
Act, is not a denial of free speech.".

[4] The remaining question present-
ed by stipulation is whether the Commis
sion's failure to issue a license to Idaho
Microwave without the non-duplication
condition violated Section 9 of the Ad
ministrative Procedure Act, 5 U.S.C. §
1008.8 The appellants have not seen fit

8. Section 9 is as follows:
HIn the exercise of any powe~ or au-

thority- .
"(a) No sanction shaH be imposed or

subst;antive rule or order .be issued ex
cept within' jurisdiction delegated to the
agency and as authorized by law.

"(Ii) In any case·in which application
is made for a license required by. law the

..__ ._'!~~Y~_J:Vith due _.r~g'!.IU'L-t:M_tight!! ._ .
or privileges of all the inter.ested parties
or adversely affected persons and with
reasonable dispatch, shaH set and com·
plete any 'proceedings required to' be
conducted pursuant to sections 1006
and 1007 of this title or other proceed-
ings required by law and shall make its
decision. Except in cases of willfulness
or those in which public healtb, interest,

-~---..--- :us

,.:". ~,~ .>:';. "'I··
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ISLAND' AIRLINES, INO. v. O. A. B.

Cite as 352 },'.2d 735 (1965)

without having obtained certificate, was
an attack solely on airline's right to fly
route, and statute forbidding district
court from enjoining certain rate orders
of state agencies was not applicable. 28
U.S.C.A. § 1342; Federal Aviation Act
of 1958, § 101(21) (a), 46 U.S.C.A. §
1301(21) (a).

10. United States cS=>124
United States may lawfully main-

tain suits in its· own courts to prevent

I interference with means it adopts to ex-

I
ercise its powers of government and to
carry into effect its policies.

II 11. Courts cS=>493(S)
Injunctive relief will be granted to

j .the United States to prevent interference

I -----·-We;:ho~~:::~~~~~t~~e::::yi~~i~;·
I policies" even though a pending state
:1 court action raises the same issue but
.; with different parties.

12. States cS=>12(1)
Granting of equal boundaries to each

state is not necessary.

Frank D. Padgett, Robertson, Castle &
Anthony,· H~nolul~, Hawaii, for appel
lant.

John W. Douglas, Asst. Atty. Gen., J.
William Doolittle, Morton Hollander,
John C. Eldridge, Attys., Dept. of Justice,
Washington, D. C., Herman T. F. Lum,
U. S. Atty., Honolulu, Hawaii, for appel
lee.

J. Russell Cades, Wm. M. Swope,
Smith, Wild, Beebe & Cades, Honolulu,
Hawaii, for intervenor Aloha Airlines,
Inc.

..... 'Richard K. Sharpless; "LeWIS, -Buck &
Saunders, Allen M. Stack, Pratt, Moore,
Bortz & Vitousek, Honolulu, Hawaii, for
intervenor Hawaiian Airlines, Inc.

Before BARNES, JERTBERG and
MERRILL, Circuit Judges.

BARNES, Circuit Judge:
The Civil Aeronautics Board in 1963

sought and obtained from the District
Court of Hawaii a permanent injunc-

tion against the appellant Island Air
lines, Inc. inter-island flights upon the
ground the appellant was required to
first obtain from the Federal Civil Aero
nautics Board (before further operations
between the respective Hawaiian Islands
of Oahu, Maui, Kauai, Hawaii, Lanai and
Molokai) a federal certificate of con
venience and necessity authorizing such
flights.

On appeal, this court remanded the
matter to the district court with instruc
tions to vacate its final decree, and enter
new findings and a decree, determining
what the boundaries of the State of Ha
waii are. Island Airlines, Inc. v; Civil
Aeronautics Board, 331 F.2d 207 (9th
Cir. 1964).

After remand, tlieTlTIlgment was vacat
ed; the two competing airlines (Hawaii
an and Aloha Airlines) were permitted to
intervene, and further hearings were had
and additional evidence introduced.
Thereafter the district court entered a
new decision, reaffirming its previous
findings and conclusions, and held the
boundaries of Hawaii to be the Islands
plus a three-mile belt around ell-ch. It en
joined all of appellant's inter-island
flights·. (235 F.Supp. 990 (D.Hawaii
1964).) This second appeal followed.

Jurisdiction below rested upon 49 U.S.
C. §§ 1371 and 1487 and 28 U.S.C. § 1345;
and here rests upon 28 U.S.C. §§ 1291
and 1294.

This cause was presented to this court
on written briefs and oral argument,
heard in Hawaii on April 15, 1965. On
May 17, 1965, the Supreme Court of the
United States rendered its opinion in
United States v. State of California, 381

.. U.s. J,3~, 8.5. s..Gt. 14.QkHr.·Ed.2d ?96
(No.5 original, 1965), deciding several
questions with respect to the seaward
boundaries of California, with particular
emphasis on the channel islands off
Southern California, and the Farallones
off Northern California. So that this
court might have the benefit of counsel's
views of the effect, if any of United
States v. State· of California on. the in
stant action, this court on June 9, 1965,
vacated the order of submission previous-

Iy entered, and requested counsel to file
simultaneous briefs. Both appellant and
appellee filed such briefs ; the two inter
veners deciinirig to file briefs. .upoiI re
ceipt of the supplemental briefs this court
again ordered the matter submitted; as
of July 16, 1965.

We conclude we Should affirm the de
cision of the district court. We think
United States v. State of CaIifornia, su
pra, supports our conclusion, if. it lloes
not require it. We think it necessary to
discuss this case in some detail.

The 1965 decision of the Supreme
Court· (381 U.S. 139), was a continua
tion of an original suit filed. in the Su
premeCourt in 1945 by the United States
against the State of California under

-·'A-rr.-III, § 2 lIf l1le Umted States Consti
tution. (United States v. California,
332 U.S. 19, 67 S.Ct. 1658; 91 L.Ed.
1889 (1947).) Involved was the own
ership of valuable oil rights in sub
merged lands lying off the coast of CaI
ifornia, between the low-water mark and
the three mile limit. The federal gov
ernment was held to have "paramount
rights" in such land. A decree was later
issued (332 U.S. at 804-806, 67 S:Ct.
1658) referring to the existence in the
United States of "paramount· rights in,
and full dominion and power over, the
lands * * * lying seaward of the
ordinary low-water mark on the coast
of Califorpia, and outside of the inland
waters, extending seaward three nautical
miles * * */' and granting "the in
junctive relief prayed for in the com
plaint" which enjoined "California and
alI persons claiming under it" from tres
passing thereon in violation of said
rights.

... - Tnenis[oIj of the proceedIngls'b~st

described in the 1965 Supreme Court
syllabus (381 U.S. at 139, 85 S.Ct. 1658):

"Thereafter the Court appointed a
Special Master to determine for spe
cific coastal segments the line of or
dinary low water and the outer limit
of inland waters. . In his Report,
filed in 1952, the Master based his
definition of inland waters on that
applied by the United States in its

352 F.2d-47

foreign relations as of the date of
the 1947 decree. Both parties noted
exceptions to the Report, but before
any further action, the Submerged
Lands Act was enacted in 1953.
This Act gave the States OWnership
of the lands beneath navigable wa
ters within their boundaries, includ
ing the seaward boundaries 'as they
existed at the time such State be
came a member of the Union,' but in
no event to be interpreted as extend.
ing from the 'coast line' more. than
three geographical miles into the
Pacific Ocean. 'Coast line' was de·
rivatively defined in terms of the
seaward limit of 'inland waters,' a
term not defined by the Act. No ac
tion was-t-ak~n-the·Master~s~

port until 1963, when the United
States filed an amended complaint
reviving the Report and redescribing
the issues as modified by the Sub
merged Lands Act."

In this amended complaint, the Unitt
States contended that the Submergt
Lands Act "simply moved the line 0\

three miles from the line established t
the 1947 decree, while California asser;
that· 'inland waters' as used in the A,
means not what the United States woul
claim as such in international relatior
but what the States historically consi(
ered to be inland whell they joined tI:
Union."

The Supreme Court then decided (1
that Congress, by eliminating the defin
tion of inland waters from the Submer!
ed Land Act intended to leave the mear
ing of the term to the courts, indepenc
ently of the Act; (2) that the definitio
of "inj@d_w'<lten;,".alLU.$.!Ld in ..the Ac.
should conform to ~e "Convention on th
Territorial Sea and· the Contiguou
Zone," to which the United States becam
a party in. 1961, and which became effe<
tive as to the United States 011 Septen:
ber 10, i964. In·note 25 (381 U.S. a
162 n. 25, 85 S.Ct. at 1414) the opinio:
states that the 1947 decision "establish
ed that landlocked waters not a part 0

the open sea are not part of the margina
belt,. and belong to the States." (Empha
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tween the Hawaiian Islands as being mined by Congress, and not by interna
within the boundaries of the State of tional law. But that does not foreclose
Hawaii. And even if we assume the en: Congress, in creating the boundaries,
joined flights pass over international wa- from following and adopting internation
ters subjeCt to no sovereignty, such allaw. And where the Congress has fail
waters are not "a place" within the stat- ed to delineate boundaries with certain~

ute defining "interstate air transporta- ty, the courts must define such .limits.
tion." (49 U.S.C. § 1301(21) (a).) United States v. State of California,

(2) The federal courts (a) should have supra, 381 U.S. at pp. 150-160, 85 S.Ct.
abstained from exercising jurisdiction; 1401. In doing so they need not ignore
(b) the federal courts had no jurisdic- international law, nor the "position" of
Hon; and (c) the State of Hawaii was the State Department (idem, pp. 164-
an indispensable party. 167, 85 S.Ct. 1401).

(3) Certain findings as to flight pat- [4] Nor can we agree that Congress,
terns and effect on subsidies are without by the' Hawaiian Statehood Act, estab
evidentiary support. Jished the channels between the' islands as

(4) There being error; as outlined within the boundaries. As Judge Pence
above, the am>ellant:s counterclaim should---Pcints..out below_.{235 F Snpp at 997), ....
nQt have been dismissed. the Statehood AcUtself (§ 2, 73 Stat. 4)

[1-3) We can agree with appellant says: "The State of Hawaii shall con
that the, boundaries of a state are deter-, sist of all the islands, together with

738

sis added.) The "only problem remain
ing * * * was that of determining
where ·the open sea ends and the land
locked waters begin."

The Special Master appOinted under
the 1947 decision decided the question
was controlled by the foreign policy posi
tion of the United States on the date of
the California 1947 decree, i. e., October
27, 1947. That position, he found, was
that a bay was inland water only if a
closing line could be drawn across its
mouth less than ten miles long· enClosing
a sUfficient water area to satisfy the so
caUed Boggs formula, as to the suffi
ciency of the depth of bays. (Cf. 381 U.S.
at 163 n. 27, 85 S.Ct. 1401.) But the
Convention permits use of a different
--funnul~straightbaseli-ne--methed
with a twenty-four mill! maximum clos
ing line for bays and a "semi-circle" test
for testing the sufficiency of the water
area enclosed. The semi-circle test 1 and
the twenty-four mile closing line "[u)n
questionably * * * now represents
the position of the United States." (381
U.S. at 164, 85 S.Ct. at 1415.) And this
position and the 1964 Supreme Court
opinion "freezes" the meaning of "inland
waters" in terms of the Convention.

The "subsidiary issues" decided 'in
United States v. State of California,
supra, were:

(1) That straight base lines (as used
by Norway) to include "fringe of islands
along the coast in [its) immediate vicin
ity" to the coast line, are permissible un
der the Convention to partieipating na
tions, but not to States of the United
States when contrary to the expressed op
position of the United States itself.

I. "The semiciFcte~lll1irertlllrta--hay

must comprise at le"t as much ,water
area within its closing line as would be
contained in a semicircle with a diameter
equal to the length of the closing line."
381 U.S. 164, 85 S.Ct. 1415.

2. "Historic bays" are ,defined as: "[Blays
over which a coastal nation has tradition
aUy asserted and maintained dominion
with the acquiescence of .foreign nations."
381 U.S. at 172. 85 S.Ot. at 1419.

3. Ocean Industries, Inc. v. Superior Court,
ZOO Cal. 235, 252 P. 722 (1927); Ocean

(2) Under the twenty-four mile clos
ing rule, Monterey Bay becomes inland
waters, but the Santa Barbara Channel
does not, despite the location of those
islands, a distance of less than twenty
four miles at both ends of the channel
between the coast line and the islands
(i. e., between Point Concepcion and the
northwestern tip of San Miguel and be
tween the southern tip of San Clemente
and Point Loma}.

(3) The "HistoriC bay" theory,2 under
which both state' and federal courts have
previously found or been aided in finding
that Monterey, Santa Monica, and San
Pedro Bays have boundaries thr,ee miles
outside a line from point to point closing
the bays (because falling within Art. XII
of Ule-1849 Califolnia-C--onstitutionP-------

(4) "Roadsteads" are not inland wa-
ters.

(5) The line of "Ordinary Low Wa
ter" as used in the Convention and the
Submerged Lands Act was lower low wa

.ter line, or lower. low tide average, not
the average of aU low tides.

(6) "Artificial accretions" can in
crease the state's land and extend the
original three mile iimit seaward, when
done without the United States exercis
ing its power over navigable waters to
prevent it.

With these Supreme Court rulings in
mind, we turn to the instant case.

Appellant urges twelve errors" We
summarize these as follows:

(1) The boundaries of a state are de
. termined by Congress, not international
law. Congress, by the Hawaiian State
hood Act, established. the "channels" be-

Imllllftrie1f; 'Im;.' v. GreeM, 15 F.2d '862
(N.D.CaI.1926) (Monterey Bay). People
v. StraUa, 14 CaI.2d 617, 96 P.2d 941
(1939) (Santa Monica Bay). United
States v. Carrillo, 13 F.Supp. 121 (S.D,
Ca1.1935) (San Pedro Bay).

4. "I. The Court below erred in placing
the burden of proof on the State of
Hawaii, wbich was. not a party, and in
granting an injunction because tbe State
did aot meet that burden.

"2. The Court below erred in not
finding the channels between the Ha-

waiian Islands to be within the hound
aries of the State of Hawaii.

"3. The Court below erred in failing
to hold that appellee did 'not have juris
diction over flights between two pointa
within' the State of Hawaii passing over
waters outside the State and not within
the sovereignty 'of any government.

"4. The Court below erred ia assum
ing jurisdiction of the cause when pro
ceedings in the State tribunals had not
been terminated.

"5. The Court below erred in not'dis"
missing the complaint herein since it
lacked jurisdiction under the provisions
of Title 28, United States Code, Section
1342.

"6. The Court below erred in failing
to hold that either the' Public Utilities
,Commission ,of the State of Hawaii or
the State of Hawaii itself was an indis
pensable party to the action.

"7. The Court below erred in not dis·
missing th'e complaint upon the grounds

. -tna'"Cfhe--SUPi'iiii,,-CourtoftlieUnited
States is vested with original jurisdic
tion of actions to which a state is an
indispensable party.

"8. The Court below erred in holding
(a) that appellant on Honolulu-Lihue
flights had to adhere to federal airways
on visual clearances; (h) that the air
ways west of Oahu and southwest of
Kauai were beyond nny territory claimed
by the State as within its boundaries;
(c) that instrument flights from Kahu
lui to Hilo 'must' proceed via airway
V6 since none of the8~ findings were

suppprted by the evidence, and (d) that
appellant must accept such clearances
to maintain the service required of it
as an air carrier.

"9. The Court below' e.rred in not
holding that appellee's construction an,l
application of the Federal Aviation .Act
resulted in unconstitutional and invidi
ous discrimination against Hawaii, her
people and appellant:

"10. The Court below erred in fail
ing to hold that appellee was invidi
ously discriminating against Hawaii b;\'
attempting to enjoin appellant's flights
on, the basis of instrument clearances
requiring it to fly to sea while not ap'
plying the same rule against California
intrastate carriers, Of, alternatively,
that a'ppellee's conduct was (a) unjust
and inequitable and constituted 'unclean
hands: or (b) ,showed such flighta to
be 'de minimia' lnd hence no basis
for injunctive relief; or (e) 'constituted
an administrative interpretation of the

" . Federal' -aviiifioii,- Act'· snoWing'- siid, '
flights did not 'constitute a basis for
federal jurisdiction.

"11. The Court below erred in find
ing that appellant's operations would re
sult in a decrease in intervenors' reve·
Dues and an increase in their subsidy
need without there being testimony in
the record by witnesses on the stand
and subject to cross~exnmination.

"12. The Court below erred in dis
missing appellant's counterclaim." (Ap
pellant's Brief, pp. 1(}-13.)



their appurtenant reefs and territorial California (381 U.S. 139, 85 S.Ct. 1401,
waters, included in the Territory of Ha- 14 L.Ed.2d 296 (No. 5 Original, 1965))

.waii ·on the date of 'enactment of this holding by considering this country's na-
Act." . .bonal and international "position" on

In a careful examination of the claims what constitutes "territorial waters" of
once made by Hawaii, both as a monarchy islands; how they would have of neces
and a republic prior to annexation to the sity been bounded between the Hawaiian
United States in 1898, the district court Islands; and how the title to "historic
opinion points out (235 F.Supp. at 997~ waters" is usually based on something
1001) the conflict in the claims original- approaching a prescriptive right; stat
ly made in (a) the 1846 Statutes; (b) ing:
the Privy Council Resolution of August "The 'historic waters' concept con-
29, 1850; (c) the 1854 Neutrality Proc- stitutes an exception to the;'general
lamation; versus those made in (d) the rules of international law governing
1849 Supreme Court decision (The King the delimitation of the maritime do-
v. Parish, 1 Haw. 58 (1849)); (e) the main of a state. [note]' Therefore,
repeal in 1859 of the 1846 Second Act of the title to 'historic waters' is gener-
Kamehameha; (f) the Kingdom's Neu- ally considered in the nature of a

------trality :PIoclamatioll'of-i:8~tr'1he" 'prescrlp Ive rIg ,I. e., y vIr ue 0

1902 Supreme Court of Hawaii decision 'acquisitive prescription'. The posi-
(Ter. of Hawaii v. Liliuokalani, 14 Haw. tion of the United Kingdom in the
88, 91-92 (1902)); and (h) the detailed Norwegian Fisheries case, United
enumerations in the Hawaiian Organic Kingdom v. Norway, was that a state
Act of April 30, 1900. . can only establish title to areas of

The trial judge then compared the sea which do not come within the
claims as to the channels made by the general rules of territorial or inland
Constitutional Convention of the State of waters, on the basis of a prescriptive
Hawaii in 1951, and the testimony oJ the title. [note] Norway's position in
Hon. Joseph R. Farrington, Delegate in the same. case was 'the usage on
Congress from Hawaii; . the Hon. C. which an historic title is based must
Nils Tavares, Chairman of the Hawai- be peaceful and continuous, and con-
ian Statehood Committee (formerly At- sequently * * * the reaction of
torney General of Hawaii, and now a foreign States constitutes an element
United States Judge for the District to be taken into account in and ap-
of Hawaii); and the Hon. Oren E. Long,' preciation of such title * * *!
former Governor of Hawaii (later a Unit- [note]

ed States Senator and then a member At least three factors must be tak-
of the Statehood Commission) at the en into consideration in determining.
1953-54 hearings before the Committee whether a state has acquired an his-
on Interior Insular Affairs of the United toric title to a maritime area. These
States Senate, 83d Congress on State- factors are I, the exercise· of author-
h~_d.}3i11s, ",here; "all threej()int.I;L~!1iL..·t th b.1 y..over- e.area y-the state.claim-
severally stated positively and unequivo- ing the historic right; 2, a continui-
cally that Hawaii made no claim for con- ty of this exercise of authority; and
trol of ocean waters beyond' the tradi- 3, the attitude of foreign states. The
tional three mile limit." authority which a state must contin-

Likewise the district court referred uously exercise over a maritime area
to similar hearings before the 84th Con- in order to be able to claim it valid-
gress, which had developed no claim that Iy as 'historic waters' is sovereignty,
the "territorial waters" of Hawaii went' i. e., it must be claimed as a part of
beyond the three mile limit. Finally, its national domain. Absent inter-
the district court opinion carefully an- nadonal approval of the claim, the
ticipated the second United States v. activities carried on by the state in

741ISLAND .AIli.LINES, INC. v. C. A. B.
Cllee.352 F .2<\'735 (1965)

the area in question must be some~ action, with British trawlers being
thing far more objective than simply .arrested and condemned by Norway.
and solely internal verbalization, The International Court of Justice
i. e., local legislation or proclama- . found that the same were 'historic
tion: 1. The sovereignty claimed waters' of Norway. [note]
must be effectively exercised; the The burden of proving the open
intent of the state must be expressed and notorious use of the area in
by deed and not merely by proclama- question rests on the state claiming
tions, e. g., keeping foreign ships or that its 'historical waters' possess a
foreign fishermen away from the character inconsistent with the prin-
area, or taking action aga!nst them. -ciple of the freedom of the high seas.
2. The acts must have notoriety Since the historic element is the
which is normal for acts of the state. basis for validating what is an ex-
[note] ception to·the general rule of free-

Continuous usage of long standing dom of the seas arid therefore intrin-
of the maritime area was demanded sically invalid, the burden of proof
even in 1894 (Institute of Interna- is thus logically and emphatically
tional Law of 1894). Established placed upon the claimant state.

'usa-ge-gerrernHy 'recognized by "'the'--tnotej---.- .. ,---~......
nations, was the criteria set up by When the claim ,of the Kingdom of
the International Law Association Hawaii is measured in the light of
of 1926. Since an historic title to a the above rules of international law,
maritime area must be based on the it instantly becomes obvious that the
active exercise of sovereignty over nation of Hawaii ceded and turned
the area by the state claiming it; over to the United States no valid
the ac~ivities from which the requir- claim of sovereignty over the inter-
ed usage must emerge was conse- island (sic) channels.
quently a repeated or continued ac- * *. * * * ...
tivity of that same state. Passage of A study of the above case [United
time is therefore essential; i. e., the States v. Louisiana, 363 U.S. 1, 80
state must have kept up its exercise S.Ct. 961, 4 L.Ed.2d 1025 (lS60)]
of sovereignty over the area for a and other authorities [note] c1ear-
considerable time. [note] I)" shows that the term "territorial

waters' has a uniformly well under
stood meaning and application, viz.,
the term includes 1, the water area
comprising both inland waters (riv
ers lakes and true bays, etc.) and 2,
the' waters extending seaward three
nautical miles from the I coast line,
i. e., the line of ordinary low water,
(Ofttime called the 'territorial sea').
Seaward of that three-mile-teI'r-itori
al sea lie the high seas. The Sub
merged Lands Act (1953) confirms
titles to the States in the submerged
lands off their coasts for a distance
of three geographical miles from the
coast line. Section 5(i) of the Ha
waii Statehood Act reads:

'The Submerged Lands Act of
1953 * * * and the Outer Con
tinental Shelf Lands Act of 1953

In the Fisheries Case, supra, Nor
way claimed that certain areas off
the Norwegian coast (one of them
'demanding a 'baseline' boundary
running over the open sea for a dis
tance of 100 miles) were reserved
for the exclusive fishing of her na
tionals. The United Kingdom claim
ed those areas were 'high seas'. The

'--li!sfoncpatfernOf exerCIse of sov~·

ereignty showed that prior to the
17th Century there had been dis
putes between British and Norwe
gian fishermen in the areas, and as a
result of Norway's complaints, the
British did not fish in those areas
for 300 years. Beginning in 1906,
however, British vessels again ap
peared, with resulting frequent 'in
cidents' and much intergovernmental
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U.S. '28, 68 S.Ct. 358, 92 L.Ed. 455 between headlands on either side of the
(1948). There the commerce (a one-day channels between islands would produce
excursion to a local Coney Island, locate!! resulting "channels" aptly described in
in but separated from Canada) was held the district court's opinion as "fantastic."
to be foreign commerce, but of such local Similar proposed boundaries have been
concern that the facts created an excep- rejected by the Supreme Court in the
tio.n. No other case, said the Supreme two California submerged land cases,
Court, supra.G

"involved so completely and locally Appellant urges that this court should
insulated a segment of foreign or follow the rule of Public Utilities. Com-
interstate commerce. In none was mission of State of California v. United
the business affected merely an ad· Air Lines, 346 U.S. 402, 74 S.Ct. 151, 98
junct of a single locality or commu- L.Ed. 140 (1953) .. The district court
nity. * * * !tis difficult to im- opinion (109 F.Supp. 13 (N.D.CaL1952»
agiIie what national interest or pol· was reversed by the majority of the Su-
icy, whether of securing uniformity preme Court's 'citation of one case-Pub-
in regulating commerce, affecting lie Service Commission of Utah v. Wy-
relations with foreign nations, or coff Co., 344 U.S. 237, 73S.Ct. 236, 97
otherwlse, could reasonably be tound-r;:ECI:-291 (1952)'.-- 'l'hat CIted case neIa;"'"
to be adversely affected by applying after emphasizing there was not past,
Michigan's statute to these facts or pending or threatened action by a state
to outweigh her interest in doing commission touching plaintiff's business:
so." (333 U.S. at 39-40,68 S:Ct. at The suit could not be entertained as one.
364.) for injunction and should not be continu-

It . . th t B b' Lo ts ed as one for a declaratory judgment.IS our Vlew a 0 - represen ... "1 bl
th . . . It Id b I"d The Injunctive process was not aVaI a ee SUI genens case. cou e re Ie f f

'f I 'f th CAB tt t because there was no proo 0 act orupon or examp e Ie. . . a emp - th tnt" bl' .
d to .' rt'£" t' f . r e rea cons I u mg Irrepara e IllJury;

~ ;-qulfel cetol-:.rca Ion ~ IandaIr III and the declaratory judgment act was un-
rom ono u u anana s an . available because there was no actual

Nor can we .()verlook a very practical controversy. As the dissenting opinion
question-if the "channels" between the in the United Air Lines case stated, the
islands were to be held inland waters, issue as to whether an air trip to Catalina
where would the boundaries lie? In oral Island (30.miles from California) was
argument the appellant here argued that over high seas, and therefore under the
a straight base line should be drawn com- exclusive jurisdiction of the C. A. B.,
pletely around the western perimeter of was answered "yes" by the district court,
the Hawaiian archipelago from island and not answered by the Supreme Court.
headland to island headland, i. e., from The Supreme Court did meet this issue in
Niihau's Kawaihoa Point to Hawaii's Ka the second· United ~tates v. California
Lae, a distance of approximately 350 stat. '. case, supra.
qte.II!iles,5co_mirrg.ll.Qc.loser than .fiHy_ _[R]..._.As to_ the alleged lack of juris
miles to. land over two-thirds of its dis- diction, appellant relies upon 28 U.S.C.
tance. Even straight base lines running § 1342.' The applicability of that stat-
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* * * shall be applicable to the
State of Hawaii, and the said
State shall have the same rights as
do existing States thereunder.'
[note]" (235 F.Supp. at 1004
1005, 1007.)

But this approach, urges appellant, im
properly placed the burden of'proof on an
absent nonlitigant, the State Qf Hawaii.
We note that the State of Hawaii here
tofore petitioned for leave to intervene.as
a party defendant, in this matter, and
then, before the hearing, withdrew its
petition and asked for and' was granted
leave to appear as amicus curiae only.
Thus it had full opportunity to become
a litigant had it desired. After it had
knowledge of the decision below, it did

.---,--- ~ot--car-e-.to-petition.thiscourt' for leave
to intervene. We assume it feltits inter
~sts, if any, were adequately protected by
able counsel for other parties.

When the court below stated that
"[t]he burden of proving the open and
notorious use of the area in question
rests on the state claiming that its 'his
torical waters' possess a character incon
sistent with the principle of freedom of
the high seas," and that "the burden of
proof is thus logically and emphatically
placed upon the claimant state" the court
was referring, not to the State of Hawaii
in this case, but to the State of Hawaii
in any legal controversy in which such
burden might arise, and to which con
troversy the State might be a party. And
if any party to such litigation, such as
the Hawaiian Public Utilities Commis
sion, or a licensee thereunder, relies on
such a "historic waters" exception to the
general rule of law defining what consti
tutes the "high seas" (United States v.
Rodgers;"15o-UOS,--249, 14-8.Ct. 109, 37
L.Ed. 1071 (1893», it must stand in the
shoes of the state claiming such an ex
ception, and bear the burden of proof.

[5] In our opinion, the evidence be
fore the district court amply justified the
trial court's opinion that the. State· of
Hawaii, both in coming into union with
and in its annexationl to the United
States, had not considered or in~isted
that the channels between t.he various

islands of Hawaii were "historic waters"
acquired by Hawaii by prescription.

[6] Nor can we agree that the high
seas over which the interisland flights
are made are not' "a 'place" within the
statute defining the jurisdiction of the
C~ A. B. over interstate air transporta
tion. (49 U.S.C. § 1301(21) (a).) The
cases· cited in the district court's opinion
(235' F.Supp. at 994-995) and the con
gressional history (S.Rep.No. 80, 86th
Cong., 1st Sess. 1-4 (1959» show that
the language "the air space over any
place" outside a state makes interstate
commerce "transportation between points
in the same State over a foreign country
or the' high seas as well as over another'
state." A three-judge district court in
this cireu-i-t--s6-rilled-iH---Ynited-A-il'-lrlnes,-·····
Inc. v. Public Utilities Commission of
California, 1~9 F.Supp. 13 (N.D.Calif.
1952). Unfortunately for this opinion on
appeal, the Supreme Court of the United
States refused to meet the issue now pre
sented. The case was reversed o.n other
grounds. 346 U.S. 402, 74 S.Ct. 151, 98
L.Ed. 140 (1953), see dissenting opinion
of Mr. Justice Douglas, pp. 403-405, 74
S.Ct. 15I.

[7,8] Appellate urges that the feder
al agencies and the courts should refrain
from exercising jurisdiction, in view of
the Hawaiian Supreme Court's decision,
upholding the Hawaiiim Public Utilities
Commission's jurisdiction. (Application
of Island Airlines, Inc., 47 Haw. 1, 384
P.2d 536 (1963).) Such.position, in our
view, begs the fundamental question. If
the flights are intrastate, tb.en of course,
the federal courts should not permit the
C. A. B. to require a.certificate, but con
versely, if the "channels" are high seas,
then flight over them should and must be'"
subject to the C. A. B.'s authority. This
general principle of the supremacy of fed·
eral control over interstate and high seas
flights must prevail,if the facts support
it, over the paramount importance to the
Hawaiian economy of inter-island air
transportation.

The Hawaiian Supreme Court in com
ing to its opposite conclusion relied on
Bob-Lo Excursion Co. v. Michigan, 333

I
!
1

I

J

5. The "Cord of the bow"-see 235 F.Supp.
at 1004, n. 19.

. 6. See map, Appendix A to dissenting opin
ion of Black, J., 381 U.S. at 213, 85 S.Ct.

,1401.

7. 28 U.S.C. § 1342 reads as follows:
"§ 1342. Rate orders of State agen·

cies

The district courts· shall not enjoin,
suspend or restrain the operation of,
or compliance with, any order affecting
rates chargeable by a public utility and
made by a State administrative agency
or a rate-msking body of a State politi·
cal subdivision, where:

(1) Jurisdiction is based solely on
diversity of citizenship or repugnance



352 FEDEltAL REPORTER, 2d SERIES ASSOCIATED ROME BUILDERS OF GREATER EAST BAY,INC. v. N.
Cite as 352 F.2d 745 (1965)

Gardiner. Johnson, ThotJl

ton, Jr., Johnson & Stanto
cisco, CaL, for petitioner.

members rather than a me
of rules with respect to ac
tention of membership.

Order accordingly.

o i ~m:-:.:::uM:::".""'SY:::mM=.\.
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Proceedings on petition for review
of an order of the National Labor Rela
tionsBoard. The Court of Appeals,
Pope, Circuit Judge, held that union rules
relating to limitation' of production were
adopted for purpose of establishing
terms and conditions of employment of
union members and thus constituted an
attempt by unilateral action to fix terms
and conditions of employnient of union

352 F.2d-42lh

ASSOCIATED HOl\'IE BUILDERS OF the
GREATER EAST BAY, INC.,

Petitioner,

v.
NATIONAL LABOR RELATIONS

BOARD, Respondent.

No. 19381.

United States Court of Appeals
Ninth Circuit.
Oct. 29, 1965.

The Congress, by the statute, as
sumed jurisdiction over this area.
This it had the power to do. In
this field it has supremacy. Since'
the Congress had the power to as-
sert federal jurisdiction, the plain L Labor Relations ¢::>395
language of the statute compels the Union rules relating
conclusion that the Public Utilities production were adopted
Commission of the State of Califor establishing terms and c
nia has no jurisdiction or power to ployment of union memb
regulate in any manner the trans- stituted an attempt by.
portation activites of the plaintiff to .fix terms and condit
over the route in question." Id. 109 ment of union members
F.Supp. at 16. mere prescribing of rules
We reach the same conclusion applied acquisition or retention

to the facts in the present case, strength- National Labor Relatio
ened by the majority Supreme Court (1) (A), (d) as amende
opinion in United States v. California, 158(b) (1) (A), (d).

.. ----·····-----5Ultlll>l'raa••-:.-----------------
2. Labor Reliltl()nse:>2, 1

Affirmed. Generally speaking,
Act guarantees to emplo ~
frain from. engaging in_
certed activities, and im •
of fines upon union ine Q

union rules designed to I(
would restrain or coerce e,
ercise of such statutory
might be argued that
given up some portion of
when they joined union.
Relations Act, §§ 7, 8(b) (~
amended 29 U.S.C.A. §§ 1
(A), (d).

3. Labor Relations ¢::>536,
Complaint, alleging t.

-liniiting production was "Ii
tablished", sufficiEmtly all~
ment or attempted es
terms and conditions of· e"
union without collective ta
falIure to mention relevan

.··.of· ·Labor.Relations.Act.
board's failure to make fin
spect to key issue of failu ,
bargain collectively. Natio

lations Act, § 8(b) (3), (d(
29 U.S.C.A. § 158(b) (3),

J.

l

j
(3) The order has been made after

reasonable notice nnd hearing; and,
(4) A plain, speedy, and efficient rem

edy may be bad in the courts of such
State."

Public Utility District, 101 F.Supp. 298
(S.D.Calif.1951).

There are other matters raised by ap
pellant which we do not consider control
ling. We refer particularly to alleged
lack of evidence to support certain conclu
sions of the trial judge with respect to
air traffic and flight patterns. Certain
exhibits supported the court's conClu
sions. But at be~t, such evidence was
merE! "make weight" for the court's deci
sion.

[12] We find no "invidious discrim
ination" against' the State of Hawaii in
the court's decision below. "Equal
boundaries to each state are not neces
sary." United States v. Louisiana, 363
U.S. I, 77,-86 S.Ot. 961, 4 L.Ed:2d-ii325---·
(1960).

We finally note that in United Air
Lines, Inc. v. Public Utilities Comm. of
California, supr~, it was held the C. A. B.
had jurisdiction to regulate flights be
tween the California mainland and Santa
Catalina Island,a part of California, ly
ing in the Pacific Ocean thirty miles (at
its closest point) from the mainland.
The basis for this holding was that the
flights were in air space over the high
seas after they had passed three miles
from the mainland, and until they came
within three miles of the island. We
quote from that opinion:

"The record here shows, by stipu
lation, that there is a distance of
about 30 miles between the shore
line of the United States and the
Santa Catalina Island. We have no
difficulty in finding, and so find that
a substantial portion of these 30

..miles lies"over'{he high' seas and- is
not within the State of California.
Hence it follows that air transporta
tion through the air space thereover
is over a place outside of the State
of California.
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of the order to the Federal Constitu
tion; and,

(2) The order does not interfere with
interstate commerce; and,

ute rests upon two assumptions: (1) that
Island Airlines isa public utility; and
(2) the suit relates to an order affecting
rates.

We need not pass upon the first requi
site.

This suit was for a declaratory judg
ment and permanent injunction based on
C. A. B.'s position that appellant was an
air carrier engaged in transportation
within the meaning of 49 U.S.C. § 1301
(10) and (21) (a) of the Act, without
having obtained a C. A. B. certificate.
This was not an attack on the ratesap
pellant charged, but solely on the appel
lant's right to fly the route. As the trial
court said: "* * * no problem is
presented other than the determination

-by-thmcourt-Whether" TSlahd [Alrlmes]
is carrying on air transportation in viola
tion of Section 401(a) of the Act." (235
F.Supp. at 993.) Under § 1007 (49 U.S.
C. § 1487) of the Act, the C. A. B. has
congressional authority to sue' for a vio
lation of § 401(a). (49 U.S.C.§ 1371
(a).) The district court has the author
ity to hear the suit under 28 U.S.C. §
1345 and 49 U.S.C. § 1487.

[11)] We agree with the district
court's conclusion:

"The United States may lawfully
maintain suits in its own courts to
prevent interference with the means
it adopts to exercise its powers of
government and to carry into effect
its policies." United. States v. Le
May, 322 F.2d 100, 103 (5th Cir.
1963), quoting from United States
v. Fitzgerald, .201 F. 295,.296 (8th
Cir. 1912).

[11] This is true, and injunctive re
lief Will be griiiife<r,-even lnougna's{ilte
court action is pending raising the same
issue, but with different parties. Unit
ed States v. Deasy, 24 F.2d 108 (D.ldaho
1928). See generally Judge Yankwich's
language in United States v. Fallbrook


