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TESTIMONY OF THE STATE ATTORNEY GENERAL
TWENTY-FOURTH LEGISLATURE, 2008

ON THE FOLLOWINCG MEASURE:
H.B. NO. 2681, H.D. 2, RELATING TO SPECIAL PURPOSE REVENUE BONDS TO
ASSIST INDUSTRIAL ENTERPRISES.

BEFORE THE: '
SENATE COMMITTEE ON ENERGY AND ENVIRONMENT

DATE: Tuesday, March 18, 2008 Tom: 3:15 PM

LOCATION: State Capitol, Room 414
Deliver to: Commirtee Clerk, Room 208, ] Copy

TESTIFER(S): Mark J. Bennett, Attorney General
or Brian Aburano, Deputy Attorney General

boiel e —— . ______J
Chair Menor and Members of the Committee:

The Attorney General has comments regarding whether the special
purpose revenue bonds proposed by this bill would be tax-exempt under
current federal tax laws.

This bill is to authorize the issuance of special purpose revenue
bonds under part V, chapter 39A, Hawaii Revised $Statutes (HRS), in a
total amount not to exceed $38,000,000, for the purpose of assisting
Hui Mana'Oma‘o or an enterprise or commercial entity in which Hui
Mana'Oma'oc possesses a vested equity interest, for establishment of
facilities to convert renewable energy resources into electrical energy
{page 2, lines 5-13].

Generally, the purpose of issuing special purpose revenue bonds is
to issue tax-exXempt bonds, i.e., bonds that will pay interest that is
exempt from federal income taxes. Tax—-exempt bonds have lower interest
rates than taxable bonds or commercial loans since they produce
interest that is exempt from federal taxation. As outlined below,
current federal tax laws will make it difficult for the special purpose
revenue bonds proposed by this bill to be tax-exempt bonds.

Tax-exempt bonds may be issued under 26 U.S.C. § 142(a) (8) so long
as 95 percent or more of the net proceeds of the bonds are used to

provide "facilities for the local furnishing of electrical energy or
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gas." However, this provision is limited to entities that were engaged
in the furnishing of electrical energy or gas on January 1, 1997, and
the proposed facility must serve the area served by that entity on
January 1, 1997. See 26 U.S5.C. § 142 (f) (3). Hui Mana'Oma'c would not
qualify to issue tax-exempt bonds under this provision, because it was
not furnishing electrical energy in Hawaii on January 1, 1997.

Tax-exempt bonds may be issued under 26 U.S.C. § 144 (a) if they
are "qualified small issue bonds." Bonds issued after December 31,
1986, do not qualify as "gqualified small issue bonds" unless 95 percent
©f the net proceeds of those bonds are used to provide a "manufacturing
facility" or farm property. See 26 U.S.C. § 144(a) (12)(A) and (B). A
"manufacturing facility" is defined as a facility used "in the
manufacturing or production of tangible personal property (including
the processing resulting in a change in the condition of such
property)." See 26 U.5.C. § 144 (a) (12)(€C). Hui Mana'Oma'’'c's proposed
facility for the production of electrical energy from renewable
resources would not qualify as a "manufacturing facility" as the
production of electrical energy is not the production or manufacture of
tangible personal property. Further, the amount of the proposed bonds
exceeds the amount that is allowed for small issue bonds. See 26
U.S.C. § 144 (a) (1) and (4) ($1,000,000 and optional $10,000,000 limit).

Tax-exempt bonds may be issued under 26 U.S.C. § 145(a) if all
property to be provided by the net proceeds of the bonds is to be owned
by a 501(c) (3) organization, i.e., a nonprofit organization under 26
U.S.C. § 501(¢) (3). The records of the Department of Commerce and
Consumer Affairs do not indicate that Hui Mana'Oma‘c is a nonprofit
organization. Rather, they indicate that it is a domestic limited
liability company. Also, IRS Publication 78, Cumulative List of
Organizations described in section 103 of the Internal Revenue Code of
1986 does not list Hui Mana'Oma'c as an organization described in 26
U.8.C. § 501(c)(3). As such, the bonds to be issued under this bill
would not qualify as tax-exempt bonds under 26 U.5.C. § 145(a).
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While not tax-exempt, the proposed bonds could receive favorable
tax treatment if they qualify as "clean renewable energy bonds" (CREB)
under 26 U.S5.C. § 54. However, the borrower who uses the proceeds of
CREB special purpose revenue bonds must be a mutual or cooperative
electric company, i.e., a nonprofit organization organized under 26
U.5.C. § 501(c) (12) or 1381(a) (2)(C). See 26 U.S.C., § 54(d) (1) (B) and
{(3) (5). Hui Mana'Oma'c does not appear to be such & company. The
bonds proposed by this bill alsc may not meet other requirements for
CREB bonds set out in 26 U.5.C. § 54, including a current requirement
that the bonds be issued before December 31, 2008. See 26 U.S.C. §
54 (m) .
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HAWAII STATE SENATE
THE TWENTY-FOURTH LEGISLATURE
REGULAR SESSION OF 2008

COMMITTEE ON ENERGY AND ENVIRONMENT

Tuesday, March 18, 2008
3:15 p.m., Room 414

TESTIMONY OF HUI MANA 'OMA'O, LLC

SUBJECT: H.B. 2661-HD2, RELATING TO THE ISSUANCE OF SPECIAL PURPOSE
REVENUE BONDS TO ASSIST INDUSTRIAL ENTERPRISES.

The Honorable Ron Menor, Chair and Members of the Committee:

Good morning. My name is William W. Milks. I am the managing member of Hui Mana
'Oma'o, LLC (HMO), a Hawaii business entity. Thank you for scheduling H.B. 2661-HD2 for a
hearing this afternoon.

HMO supports enactment of H.B. 2661-HD2. Earlier, its companion bill, S.B. 2329 was referred
to your Committee which took favorable action on it, on February 14, 2008.

Hui Mana 'Oma'o is Hawaiian for Consolidated Green Power. HMO is dedicated to the
development and operation of renewable energy projects for delivery of electricity to Hawaii’s
franchised electric utility companies.

HMO is in the process of developing more than one renewable energy project for the Island of
Oahu. To date it has spent considerable time and funds preparing to be responsive to Hawaiian
Electric Company's (HECO) RFP for 100 mw of renewable energy, which RFP is soon to be
formalized and approved by the Hawaii Public Utilities Commission.

Authorization of up to $38 million of SPRBs is for Phase I of HMO's currently planned, three-
phased multi-project effort. Phase I is planned to include a solar thermal facility on one site and
generators converting methane to electricity on one or more other sites. The methane-related
project could substantially reduce the volume of Oahu's municipal solid waste. The plan is to
integrate energy from at least two stand-alone sites in order to make the energy "firm," or
"dispatchable." HMO's power hopefully will qualify as reliable renewable energy.

BACKGROUND

In 2007, the Island of Oahu spent slightly more than $2,000,000.00 a day (on average) just for
fossil fuels needed to generate Oahu's electricity. What amounted to three quarters of a billion
dollars spent on Oahu, in 2007, will certainly be more costly each ensuing year: early 2008, the
market price for petroleum exceeded $100.00 per barrel, for the first time in history. Refer, a
Pacific Business News press clip (attached), dated March 14, 2008.




Hawaii’s dependence upon oil is to the point of being extreme, not only because of our
continuing need for oil to generate electricity, but also for vehicles, for jet fuel, and for utility
gas. Also, many of our consumable products and fertilizer for our agricultural products are oil

based.

The following points demonstrate that HMO’s objective of providing renewable electric energy
for Oahu's consumers is in the public interest.

While nuclear power may be a solution, it requires amendment to our
State Constitution. While coal supplies might be abundant, thermal
pollution and carbon emissions require us to be less reliant on coal for
Oahu's future. And while the development/commercialization of bio-fuels
offers some hope, that industry is currently experiencing its own set of
uncertainties.

As the world's demand for petroleum accelerates, the number of newly
discovered oil fields declines. The laws of supply and demand and
political and military might will dictate the availability and price of oil in
the future.

Bringing renewable energy technologies to commercialization is costly,
but such costs must be incurred. Electric utility companies have chosen to
place those high costs—and the inevitable failures—on developers such as

- HMO.

To make “dispatchable” renewables a reality for Oahu, cooperation among
government developers and the utility company will be essential.

Direct funding from the State of Hawaii to financially assist developers of
renewable energy currently is beyond the state's available funds and will
remain so for the foreseeable future.

To integrate renewables into existing electrical systems, all forms of
kokua are needed: Act 221/Act 215 provisions are needed; special
purpose revenue bonds are needed; Department of Land and Natural
Resources leases for sites are needed; a goal-oriented PUC is needed; and
an aggressive and enlightened electric utility is needed.

HMO SHALL BE THE “RESPONSIBLE PARTY” FOR THE "PROJECT'S" SPRBs

H.B. 2661, HD2 would authorize the Hawaii Department of Budget and Finance (B & F) to
proceed to qualify HMO. For HMO obtain B & F's declaration as a “Responsible Party” to
arrange for the underwriting and sale of bonds for the “Project," HMO will need to submit
volumes of information with regard to its project's economic forecasts and financial feasibility.
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Until such time as details of the projects are encompassed in a submittal to B & F, financials will
not be available for public disclosure.

The processes set up by the Legislature and codified as Chapter 39A, Haw.Rev.Stat., provide
safeguards to maintain the State of Hawaii’s financial integrity: required guarantees will be in
place or the bonds will not be underwritten. Indentures in the bonds absolve the State from being
the ultimate financial recourse.

Special purpose revenue bond funding procedures cost the State of Hawaii virtually nothing.
The "Project" has to reimburse B & F for all of the costs it incurs.

Further, this process does not require expenditure of General Funds. Ultimately, the project will
benefit consumers, advance sustainability, and mitigate green house gas emissions.

Here, the State of Hawaii will lend its name to an energy projects developer in order to provide
tax incentives to investors in renewable energies. The HECO family of companies has been the
recipient of special purpose revenue bonds on numerous occasions over the past several years.
That has been a good deal for Oahu’s consumers in the past; HMO's use of SPRB in the future
will be in the public interest, as well.

CONCLUSION

Oahu's need for electric energy from renewable resources is extreme. The State’s cooperation to
develop renewables is essential, but both the State and HECO have such other compelling
priorities that capital intensive renewable projects cannot be directly funded by either of them.
The franchised utility has provided ample evidence over the past several years that it is unwilling
to assume the costs of developing renewable energy resources suited for island environments.
Therefore, the passage of S.B. 2329 is in the public's interest.

Thank you for your attention and serious consideration to the merits of the proposal set forth in
H.B. 2661, HD2. HMO urges favorable Committee action on H.B. 2661, HD2.

HMO will be happy to respond to any questions you may have.
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Co. pagass on o Hs audonsers

has shol up 21 pereent.

It now accounts for 57 pereent
of the average customenr's bill on
Qahu, with some Neighbor [sland
customers paying even ore.
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thuy are modest compared with
the fuel ensts charyed by Hewai-
iun Eleatric Co, and its subsidiay-

e B

© Kenoluly, Hewall

March 14, 2008 Vol, 4, No. 2

los, MauiRlectric Co. and Hawaii
Electrie Light Co.

Other afaftes rely on a mix of
coal, natural gas, oll, nuclear
powerand hydroelectrieity but s
pevcentof Hawaii's power comes
from oll-fired generators.

This week, oil prices touched a
record $110 per burrel, Ruggesting
even higher prices lie ahead for

WE UKDERSTAND HOW HAWAN WORKS

UBHINESS

Hawaii constuners.

Gary Groendyke, who owns
the 16,000-square-fout Punahou
Fitness & Spa in Honoluly, raid
he'snow paying 86,5002 month for:
electricity to power hizfliness ma.
chines, poolfilters, saunas, steam
ruoms and air conditioning.

“It's a really big concern be-
cause peopleareon memberships

N EW

el charges up 21% in 5 mont

here 50 1 ean’t just avhitrasily
raise thelr vates," Gruendyke
said. "My profit margin realiy
startstakting hits and [ don't feal
thare's a whole lot I can do.”
Last Ortoher, HECO's fucl sur-
charge — laheled “energy cost
Adjuatment” on lis bitls  wie

SEE ELERTRIS, PACF RS
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E2.368 cemis pan Rilowait hous ‘T'his means
the average Oubu heme, which uses 600
Lilowait-noureof electricityamonth, paid
2 $74.21 surchavge,

This month, with the fuel aurcharge at
14.537 eonts pOr Xiuwatt-houy, the sver
“xe humrowner will see 2 bill for $168.33
with a surcharge of $89.62, 315 more than
in Otober

The sitrchergeisraloelated amonth inad-
vahitebusedon nrojectzd fisst oosts, anddoss
nutreruive tharnprova) of the state Pubiie
Utilities Commission, Thesameformula is
spplied o hoth rezidantial and commmierelal
cugtomers’ kilawatt-hovr usage.

HEC(atreszes that it doesn't profitftom
the surcharge, which hus beun applied to
all etietomer accounts sincs 1953

"he gnergy cost adjustinent ulsuse
SHSUIES CUSIOMmers Lzt Hawaiian Rlectric
doesn't maks & penny [and] guarantees
they'recaly paying for actual cost of fuet,”
said HECD spokesman Darren Pal. "The
PUC and the {siate Office ofi Consumer
Advoragy revigw all of our fuel contracts
and the surcharge appears ay 4 soparate
ling on {heir bills,”

HECO and his subsidinries spent $774.1
nribilon on fuel il in 2007, sccordingtothe
mogtrecent fingnclal statement of parent

wail’s silorts 4 being even
3 sliglilly Jess energy dependent
re lurching along at a disap-
pointing pace, while tha speed
with which fuel surchizerges and pass-

throwshs are trcked on to shipping, elec

tricly asd nirfares is astonishing.
Take s look a1 your most recant elen.

trie bl and you'll ind that more than 40
peresnt comes from the “anvrgy cust wd-
jugtment” line itewm. Thai's what Hawai-
fay Bteniric Go. is gotting charged for the

fusel that keeps e perwrators running
21 §t'e passing along the cost (o you.

So what incantive do wi: huve to invest
in solar nr take cold showers i our bills

keep going upy inyway?
While {hete ure v lov of interesting
Aliernative energy projects under way

in $iawall, we're concerned Ut none of

tham seams to Have much traction.
As PBN reported last week, Hawail

esd

Pennles por haur add up

Hawaiian Electric Co. addr a luel surghargn
ta its billx laboled “energy coet adjustment.”
The charge goes dirscily to pay the utility's
fual eontx. It is calculated manthly in cents
per kilowatt-houy, and has risen 21 percent
amte Ooinbher.
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company Hawatian Electrie Industries,
whichalso ownis American Savings Rank.
‘The utilities collectively sold 10.2 million
kitowatt-honrs in 2007.

The formula HECO uses to determine
each month's fuel surcharge Tooks at ity
projected costof fusl for praviding electric
gervice to cuRtomers anld compares that
with the fual cost alveady included in the
utility's rales.

"The difforence Is used to make the cal-
culationfor the fnllowing month " Pai satd.
“In the event that the estimate is off, there
12 areconelliation to make up theditference
batween actual and estimated.”

to he blended with 10 percent ethanol,
The production of biodicsal, which

is suppased to cut Uie buportation of

“shraight” diesel and help revive Hawait's

agriculture industry, is having its own fi-

nuncial and technologicad challenges.

Experiments with algae, oil palmg anid

crops like Jatrapha, which conld pro
duce the “bio” to add to the dlesel, still

are in early stagns and thexe is plenty of
disagreament over which crops produce

the most “fulce” and cause the least en-
vironmental damage.

Solar, wind, binimasy, biodiesel, peothen
mal, hydroelectricwnd wave engrgy all

have {helr udvocates and all have thelr itmi-

tations whon {t somes to providing cheap,

reliable power toa yemote chain of islands.

Gov. Linda Lingle is correet to be ¢on-
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One of (he biggest problems for HECO
is that 1t by been aggresaively pushing
energy conservation, but rising fusl costs
are wiping out savinge frotn low-power
light bulbs, luke-warm showers and mast
solar systemis.

Pai saitd HECOQ has received a nurmber
of complaints, especially from those who
have invested hundreds or thowsands of
dollars in ehergy-efficient equipment,

“When custamerg do install things like
rolar water heators bt fuel costs continue
to drive thelr bills, it's very understand.
able that they're unhappy,” he said. “But
we try to do as much as possible 1o huve
Incentives and help them wontro! the en-
ergy they've uging,”

Hesgaid overthopast 11 years HECO has
puid oul §62 million in rebates to custom.
ers who have installed energy-efficient
systeins,

The Muaui Ocean Centar in Maalaca has
sacn itaelectric hill double since opehinga
decade ago and i3 working to install wind
turbines to help teducs its dependence
on the utllity.

“But our uzage hias stayed the same, or
in fact, iz down 2 percent,” said (eneral
Manager Kate Zolozzl,

Zolezzl sald that aquarium pumps run-
1ihg 24 hours a day drive most of tho con-
ter'senergy costs, which currently exceed

ering utility costs require action noy

isn't a bit eloser to producing one drop of
ethannt than it was lu 2004 when the state
moved to require all locally sold gagoline

cerned about the “gecurity” of Hawaii,

with its 80-percent deprndence on oft, far

maore than olher stutes that mostly use a
mix of oll, soul, nutural gas and nuclear
enirgy lo run their power plants,

“Wa are completely dependent on for-
eign governments tor vur energy secu-
rity for our cconomic survival,” Lingle

told the National Governors Association

in February “The fact is that we are the

most energy-Ingecure state in America,”

Lingle deserves credit for wading lnty
this confusing arena and (rylng to pro-
vide lesderchip and focus.

Snfay, the Legislature has simply added

to the muddle by proposing more studics
and offering more chatter about sustiin-
ability (We do, hownver, support the land-

mark “Right to Dry” legislation that gives

us all the right to uge a gothosline.)
Rut even the Linglo initiatives are
aimed further intn the future than we're
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Efforts to conserve erased by bigger hills

$600,000 annuistly o keep alive soa 1o [
Its main 750,000-gallon aguarium und &
smaller axhibits.

Lastyear, Maui Ocean Center spnounced
plans for a.§46,000 wind tuxblneproject to
help reduce energy costs,

Maui Electric Co. agreed to cantribute
$10,000 for tho six, 1,600-kilowatt furbines
that ar: expectet to be on line in Septems
ber.

Groendyke, the ownsr of the Punahou
fliness club, switehed the facility’s adr
conditioning system in 2001 to ane that
used loss power bt he's since seen those
savingr disappeat.

“I fignred I would pay for the redo ovey
three years,” he said. "I cut the gleciricity
chargos by over $2,000 the firet mondh 1
Installadit, but that'r heen ok s eclipsed
and ir'g hack up 10 86,500 2 month sgein,”

HECO's position ia that fue] surcharges
wlllenly come down when Hawail uses loss
oil, generating a larger share of powerhy,
renewable means, including solng, wind
anid wave power.

“We gee 2 delinlie necd to move away
frombeing so dependent on oil, and we'se
enntimiing to work to develop renewshls
energy sourees that can provide reliphic
service (o our customers,” Fai said,
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comfortable with.

The looming spectre of $4 gasoling can
only lead to budget-blowing "energy coat
adjustments” thil could siop what weager
eoenonile growth is forecast for the year,

In the short run, we'd sugyest move
meaningful incentives for conservatlon.
HECO, with the blessing of the state
Fublie Utllitica Commissinn, should
mowvi; ahead with a tered rate structura
that would rewayg off-peak ugage.

Substantial rebates for customera wha
eutusage by 10 parcent or more shsdd
also be conridered .— now et might be
# fun family projeet.

And the state haeds to think zbout what
it can do through grants or agevessive tax
incentives to gat lenders and ivestore
moving more quickly in fang projects like
the Gay & Robinson ethanol entevisrisy on
Kaual, o to get someone to siaet & jatro-
Fha plantation beforn gas hite §3 2 gallon,
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