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THE SENATE
TWENTY-FOURTH LEGISLATURE, 2007 S . B . N O . 2

STATE OF HAWAII
JAN 18 2007

A BILL FOR AN ACT

RELATING TO PENAL RESPONSIBILITY.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
SECTION 1. Section 704-400, Hawaii Revised Statutes, is
amended to read as follows:

"§704-400

esondwet-] Mental condition not a defense. 1L person's mental

condition shall not be a defense to any charge of criminal

conduct .
SECTION 2. Section 704-402, Hawail Revigsed Statutes, is

repealed.
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SECTION 3. Section 704-404, Hawaii Revised Statutes, is
amended as follows:

(1) By amending subsection {1} to read: "(1} Whenever [the

respenaibility—oxr] there is reason to doubt the defendant's
fitness to proceed, [er-reasen—te-believe-that-the-physical-er

become—an—tasue—in—the—eases] the court may immediately suspend
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e S.B.NO. 7128

all further proceedings in the prosecution. If a trial jury has
been empanelled, it shall be discharged or retained at the
discretion cf the court. The discharge of the trial jury shall
not be a bar to further prosecution.”

{2} By amending subsection {(4) to read:

"{4) The report of the examination shall include the
following:

{a) A description of the nature of the examination;

{b} A diagnosisg of the physgical or mental condition of
defendant;

(c) An opinion as to the defendant's capacity to understand

the proceedings against the defendant and to assist in the

defendant's own defense;

ekargeds] and
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(+5] (d) Where more than one examiner is appointed, a
statement that the diagnosis and opinion rendered were arrvived
at independently of any other examiner, unless there is a
showing to the court of a clear need for communication between
or among the examiners for clarification. A description of the
communication shall be included in the report. After all
reports are submitted to the court, examiners may confer without

regstriction.

SECTION 4. Section 704-408, Hawail Revised Statutes, is

repealed.
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SECTION 5. Section 704-410, Hawail Revised Statutes, is
amended to read as follows:

1§704-410 Form of expert testimony regarding [pkysieal-or
mental-dicseaser—digorder—or-defeets] fitness to proceed. (1)

At the hearing pursuant to section 704-405 [er—uper—the—triat],

the examiners who reported pursuant to section 704-404 may be

called as witnegses by the prosecution, the defendant, or the

court. [FH-the-issue—tobeingtriedbefore—a—dury —theJury-may

court—as—the—eage—may—pe~] If called by the court, the witness

shall be subject to crogs-examination by the prosecution and the
defendant. Both the prosecution and the defendant may summon
any other qualified physician or licensed psychologist or other
expert to testify, but no one who has not examined the defendant
shall be competent to testify to an expert opinion with respect
to the physical or mental condition of the defendant, as
distinguished from the wvalidity of the procedure fcllowed by, or
the general scientific propositionsg stated by, another witness.
(2} When an examiner testifies on the issue of the
defendant's fitness to proceed, the examiner shall be permitted

to make a statement as to the nature of the examiner's
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examination, the examiner's diagnosis of the physical or mental
condition of the defendant, and the examiner's opinion of the
extent, if any, to which the capacity of the defendant to
understand the proceedings against the defendant or to assist in
the defendant's own defense is impaired as a result of physical

or mental disease, disorder, or defect,

{4l {3) When an examiner testifies, the examiner shall

ke permitted to make any explanation reasonably serving to
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clarify the examiner's diagnosis and opinion and may be cross-
examined as to any matter bearing on the examiner's competerncy
or credibility or the validity of the examiner's diagnosis or

opinion. "

SECTION 6. Section 704-411, Hawaii Revised Statutes, is

repealed.
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defendant-lg—fitness—aghatdtBtot—Bo—ag-—t-aaueit]
SECTION 7. Section 704-412, Hawaii Revised Statutes, is

repealed.
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SECTION 11. The legisglative reference bureau shall prepare
propoged conforming legislation to make necessary amendments to

statutes affected by the repeal of sections 704-402, 704-408,
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704-411, 704-412, 704-413, 704-414, and 704-415. The
legislative reference bureau shall transmit such proposed
legislation to the legislature not later than twenty days prior
to the convening of the regular session of 2008.

SECTION 12. This Act does not affect rights and duties
that matured, penalties that were incurred, and proceedings that
were begun, before its effective date.

SECTION 13. Statutory material to be repealed in bracketed
and stricken. New statutory material is underscored.

SECTION 14. This Act shall take effect ¢hn its approval.
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Report Title:
Inganity Defense

Description:
Eliminates the insanity defense.




